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TO  HIS  EXCELLENCY 

SIR  HERCULES  GEORGE  ROBERT  ROBINSON,* 

G.C.M.(}., 

OOVEBNOB  AND  GOMMANDER-IN-GUIBF  OF  NEW  SOUTH  WALES 

W&  Wiotk 

IS    RESPECTFULLY    DEDICATED 

Jn  testimony  of  the  admiration  and  respect  enter- 
tained by  one  who  has  had  the  honour  and  happiness 
of  serving  as  a  Crown  Law  Officer  and  Judge  under 
His  Excellency's  Government  in  Ceylon,  for  the 
pre-eminent  wisdom,  dignity,  and  justice  which  dis- 
tinguished His  Excellency's  rule : 

^n&  of  his  humble  appreciation,  more  particularly,  of 
that  wise  policy  pursued  by  His  Excellency  in  Legis- 
lation, of  tempering  the  Laws  to  the  condition  of  the 
people,  while  studying  to  make  these  the  bases  for 
moral,  material,  and  social  progress: — 

^n&  of  His  Excellency's  admirable  and  successful 
policy  in  respect  to  Education. 


♦  Afterwards  Lord  Eosmead. 
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^tl&  in  the  belief  that,  however  distant  from  the  scene 
of  his  past  public  labours,  His  Excellency's  continued 
interest  in  a  portion  of  the  Empire  so  happily  governed 
by  him  will  cause  him  to  feel  satisfaction  with  an 
endeavour  to  promote  the '  administration  of  the  law 
of  this  Colony  in  accordance  with  those  highest  prin- 
ciples of  Ethics,  Reason,  and  Equity,  which  permeate 
the  Roman  Jurisprudence  on  which  that  law  is  founded. 
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EDITION. 


The  present  is  not  a  mere  reprint  of  the  former  edition 
of  this  work,  for  in  complying  with  the  demand  that 
ha^  arisen  for  its  republication  in  consequence  of  its  being 
out  of  print,  the  opportunity  hccs  been  taken  to  make 
many  emendations  having  in  view  either  greater  accuracy 
of  translation  or  greater  clearness  of  expression ;  and 
this  has  generally  been  done  after  reference  to  the  proper 
texts  in  the  Corpus  Juris. 

Perhaps  a  greater  testimony  to  the  vitality  and  ex- 
cellence of  the  Roman-Dutch  Law,  and  to  the  'pre- 
eminent merits  of  the  illustrious  jurist,  Johannes  Voet, 
coidd  hardly  be  tha/n  that  in  such  a  Croicn  colony  as 
Ceylon^  in  which  that  law  has  been  for  over  a  century 
exposed  to  the  competition  of  purely  English  law  and 
English  exemplars  and  English  injluences  on  the  Bench 
and  in  legislation,  and  even  at  the  Bar,  there  should  to- 
day be  a  demand  for  a  fresh  issue  of  this  translation 
of  what  is  but  a  small  poriiort  of  Voei's  grecU  work.  It 
may  be  permitted  to  hope  that  {in  spite  of  the  translator's 
shortcomings)  the  present  work  may  continue  to  be  of 
some  utility  in  colonies  where  the  Roman-Dutch  lata 
prevails,  and  of  sonfie  seimce  towards  preserving  in 
vigour  the  principles  and  spirit  of  a  system  of  juns- 
prudence  and  equity  marvellously  adapted  for  all  time 
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and  conditiois  of  society^  and  whose  universal  charac- 
teristic is  the  0ON8TANS  BT  PERPETUA  VOLUNTAS  JUS  SUUM 
CUIQUE   TRIBUENDI. 

As  the  repeated  representations  made  to  htm  of  the 
difficulty  of  now  procuring  a  work  prescribed  as  one  of 
the  text  books  for  the  law  examinations  in  the  colony 
where  he  spent  so  much  of  his  life  formed  the  motive 
which  finally  determined  the  translator  to  undertake  the 
labour  of  this  revised  edition^  it  is  specially  inscribed 
with  sentiments  of  kindly  regard  to  the  law  students  of 
Ceylon. 

Eyde,  Isle  op  Wight, 
Dec.,  1901. 


Note, — ^The  aflftx  Tb.,  intended  to  indicate  the  Translator's  responsi- 
bility for  tlie  interpolations  within  square  brackets  in  the  text,  has  been 
frequently  omitted  in  this  edition;  and  has  been  removed  from  the 
footnotes  as  superfluous. 
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PKEFACE. . 

(TO    THE    ORIGINAL    EDITION    OF    1876.) 


Although  Johannes  Voet's  **  Commentary  on  the 
Pandects,"  written  by  one  of  the  most  celebrated  of 
the  celebrated  school  of  Dutch  Jurists,  is  a  work  of 
the  highest  authority  and  constantly  quoted  in  the 
Courts  of  those  Colonies  where  the  Eoman-Dutch  Law 
prevails,  it  has  long  been  experienced  that  its  useful- 
ness as  a  work  of  general  reference  is  greatly  impaired 
not  merely  by  the  inconvenience  of  its  being  only 
accessible  in  the  Latin  tongue  but  by  the  difficulties 
which  it  presents  to  ordinary  scholars  who  are  not 
very  familiar  with  the  use  of  the  technical  language  of 
the  Boman  Law  and  of  the  Civil  Jurists. 

This  translation  of  an  important  part  of  that  great 
work  was  therefore  undertaken  with  the  object  of 
endeavouring  to  render  a  service  to  those  engaged  in 
the  profession  or  administration  of  the  law  in  Ceylon 
by  initiating,  to  the  best  of  the  translator's  ability,  a 
complete  translation  of  the  whole  of  Voet's  Commen- 
tary, as  very  necessary  to  a  correct  knowledge  of  the 
law  of  this  Colony ;  and  in  the  hope  that,  under  the 
impulse  of  the  example — ^however  faulty — thus  set, 
others  more  qualified  in  all  respects,  and  especially  in 
the  knowledge  of  the  Boman  Law,  than  the  present 
translator  professes  to  be,  may  be  led  to  take  up  and 
prosecute  to  a  conclusion,  even  if  by  instalments,  what 
he  has  thus  comme^ced.     It  need  hardly  be  said  that 
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any  prospect  of  remuneration  for  the  labour  involved 
was  out  of  the  question  in  the  case  of  a  book  like  this, 
the  field  of  demand  for  which  must  necessarily  be 
exceedingly  limited  and  local. 

To  those  not  personally  familiar  with  the  scope  and 
tenor  of  this  Commentary  who  have  been  good 
enough  to  encourage  the  present  contribution  by  their 
avowal  of  a  conviction  of  its  utility,  a  word  of  warning 
may  not  inaptly  be  given  as  to  the  nature  of  its 
contents.  It  largely  consists  of  disquisitions  on  con- 
troverted questions  of  Roman  Law  and  of  recon- 
ciliations of  apparently  or  supposed  contradictory  or 
adverse  texts  in  the  Pandects  with  each  other  or  with 
the  propositions  enunciated  by  the  Author ;  and  these 
disquisitions  must  necessarily  have  an  interest  only  for 
those  who  take  a  special  interest  in  such  researches : 
persons  whose  number  is  now,  however,  steadily  in- 
creasing in  England,  as  day  by  day  the  historical 
indebtedness  of  the  English  Law  to  the  great  system 
of  Roman  jurisprudence  becomes  more  confessed,  and 
the  latter  begins  to  acquire  an  avowed  influence  over 
English  legal  thought  and  reforms  and  to  underlie 
the  development  in  our  own  country  (as  everywhere 
else)  of  the  Science  of  Jurisprudence.  To  many  who 
resort  to  the  present  work  less  for  learned  research 
than  for  a  short  and  ready  answer  to  some  emergent 
practical  question  of  law,  these  recondite  discussions 
may  be  tedious  and  even  repulsive.  But  Voet's  Com- 
mentary has  nevertheless  a  peculiar  value  and  a  special 
utility  to  the  ordinary  Civil  lawyer  not  perhaps  to  be 
found  in  any  other  book.  For,  not  only  does  it 
contain  a  full  exposition  of  the  Later  Roman  Law, 
which,  it  must  be  ever  borne  in  mind,  is  THE  COMMON 
LAW  in  the  Colonies  before  referred  to,  and  which 
must  prevail  wherever  and  whenever  there  is  no  general 
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or  local  statute,  or  continuous  and  inveterate  usage  to 
the  contrary, — a  usage  which,  to  have  the  force  of  law, 
must  be  **inveteratae  et  diuturnae  consuetudinis," 
"  antiquitus  probata  et  servata  tenaciter  "  {Dig.  1.  3, 
/^T.  32.  33.  and  Cod.  8.  63.  c.  3), — but  it  also  carefully 
displays  the  Modern  Civil  Law,  and  in  particular  the 
Roman-Dutch  Law,*  that  is  to  say  the  special  respects 
in  which  these  dijBfer  from  the  Roman  Law,  whenever 
any  difference  exists,  in  passages  which  the  eye  readily 
catches  by  the  frequent  words  "  hodie  "  and  "  monhus'' 
While,  therefore,  it  practically  embraces  all  the  impor- 
pant  work  that  was  done  by  an  earlier  writer,  Groene- 
WEGEN,  in  his  treatise  *'  de  Legibus  Abrogatis  etlnusi- 
tatis,*'  it  contains  a  complete  corpus  of  the  whole 
substantive  and  common  law  of  Holland,  so  far  as 
settled  by  the  decisions  of  the  Courts  and  the  opinions 
of  the  most  weighty  jurists,  together  with  the  diver- 
sities of  detail  prevailing  under  local  law  or  usage  in 
the  diflferent  cities  and  portions  of  the  United  Provinces. 
The  adjective  law  (which  is  now,  though  it  was  not 
always,  of  less  value  t)  must  be  mainly  sought  in  other 
books.  Valuable  as  is  another  and  familiar  standard 
authority,  the  "Censura  Forensis ''  of  Voet's  prede- 
cessor. Van  Leeuwen,  in  no  degree  can  this  compete 
with  the  great  work  of  Voet  in  these  respects,  or  in 
fulness,  though  exceeding  it  in  the  detail  with  which 
the  laws  and  text  of  the  conflicting  statutes  of  the 


♦  I  mean,  of  course,  as  it  existed  in  Holland  before  the  introduction 
of  the  Civil  Code. 

t  See  Maine's  Early  History  of  Institutions,  Lee.  ix.  p.  252.  The 
relative  prominency  in  Ancient  Home  of  the  Leyis  Artwnes  seems  to  have 
affected  the  whole  arrangement  and  system  of  Eoman  Law  to  the  latest 
times;  ** remedies"  seeming  to  have  supplanted  ** rights"  in  juridical 
interest  as  the  subject  of  engrossing  attention  and  to  have  moulded  these. 
We  see  this  conspicuous  in  the  whole  law  of  Pacts  and  Obligations  and, 
generally,  in  what  ia  now  called  the  Law  of  **  Contract." 
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various  countries  of   Christian  Europe  are  collected 
and  compared. 

So  far  as  regards  the  accuracy  of  the  present  con- 
tribution, the  translator  has  nothing  to  say  further 
than  that  he  has  spared  no  labour  to  supplement  his 
own  moderate  attainments  and  knowledge  of  the 
subject  by  testing  his  rendering  of  the  Author's  mean- 
ing by  reference  to  the  texts  cited  from  the  Corpus 
Juris  and  the  writings  of  the  commentators  and  authors 
whose  works  have  been  available :  for  the  rest,  while 
he  is  far  from  deluding  himself  with  the  belief  that 
mistakes  and  just  grounds  for  criticism  by  competent 
persons  will  not  be  found  in  his  work,  he  believes  that, 
notwithstanding  whatever  faults  it  may  have,  it  will  be 
of  no  inconsiderable  usefulness,  and  that,  so  far  as  it 
goes,  it  will  fulfil  his  desire  that  his  studies  and  labour 
may  be  of  some  service  to  the  public,  as  they  have 
been  to  himself  in  the  discharge  of  his  judicial  duties. 
With  respect  to  inelegancies  and  blemishes  in  diction 
and  the  like  consequent  on  too  close  adherence  to  the 
composition  and  language  of  the  original,  or  other 
faults,  these  might  have  been  greatly  diminished  if  the 
engrossments  of  public  duty  had  left  leisure  for  further 
revision  and  the  adoption  of  more  of  the  style  and 
expression  of  original  composition  in  English;  and 
though  a  more  free  translation  would  doubtless  have 
often  consisted  equally  or  better  with  both  the  Author's 
mind  and  language  and  been  attended  with  greater 
lucidity,  yet  it  is  to  be  considered  that  in  a  work  of  a 
nature  so  highly  technical,  sometimes  abstruse,  and 
generally  closely  argumentative,  precision  is  of  far 
more  importance  than  elegance,  while  any  approach 
to  paraphrase  would  have  been  wholly  misplaced  and, 
on  the  translator's  part,  presumptuous.  For  many 
blemishes,  clerical,  typographical  and  other,  of  which 
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the  List  of  Errata  presents  a  formidable  table,  he  has  to 
apologise  and  to  claim  indulgence  both  for  himself  and 
for  the  printers,  on  the  score  of  the  very  great  dis- 
advantages under  which  native  compositors  and  readers 
for  the  press  labour  in  Ceylon  ;  and  he  has  to  acknow- 
ledge the  intelligent  care  with  which  (in  spite  of  these 
drawbacks)  the  printing  of  the  larger  portion  of  the 
volume  has  been  supervised  by  the  acting  Government 
Printer,  Mr.  Skeen. 

His  public  acknowledgements  and  thanks  are 
especially  due  to  the  Lieutenant-Governor,  the  Hon. 
Mr.  Birch,  C.M.G.,  for  kindly  permitting  most  of  the 
work  to  have  the  advantage  of  being  printed  at  the 
Government  Press,  and  directing  every  facility  to  be 
given  for  its  execution. 

Technical  explanations  will  be  found  frequently 
repeated  in  the  Foot-notes.  This  has  been  done 
deliberately ;  it  having  been  felt  that  in  a  work  such 
as  this  which  will  be  mainly  used  as  occasion  demands 
for  casual  purposes  of  reference,  it  was  desirable  that 
such  explanations  of  terms,  &c.,  as  the  text  seemed  to 
require  for  the  benefit  of  students  not  adepts  in  the 
Roman  Law,  ought  to  be  available  to  them  immediately 
at  hand,  rather  than  that  they  should  be  perplexed  or 
misled  by  the  obscurities  of  an  unknown  technology. 

It  is  ever  desirable  that  the  Student  should  refer  to 
the  very  Sources  of  the  Law  as  cited  by  our  Author 
for  all  or  nearly  all  his  positions. — Thus  only  can  he 
become  imbued  with  the  broad  principles  and  beauties 
of  that  universal  and  undying  empire  of  reason  and 
justice  in  allusion  to  which  a  French  Jurist  has  so 
happily  said  that  "  the  destinies  of  Rome  are  not  yet 
accomplished ;  she  continues  to  reign  throughout  the 
world  by  her  reason,  after  having  ceased  to  reign  by 
her  arms."     Thus  only  can  he  appreciate  the  particular 
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principles  and  motives  of  any  special  point  of  juris- 
prudence, based  on  the  Justinian  Law,  he  may  be 
investigating.  Often  indeed  thus  only  can  he  under- 
stand the  actual  meaning  of  frequent  passages  in  our 
Author  and  other  writers  on  the  Civil  Law,  apprehend 
his  allusions,  or  follow  with  any  intelligence  long  and 
sometimes  involved  argumentation  based  on  passages 
cited  (but  not  quoted)  from  the  writings  of  the  Boman 
Jurists.  To  facilitate  such  reference,  the  old  and  in- 
convenient mode  of  citation  used  by  our  Author  has 
been  departed  from,  and  in  every  case  there  has  been 
given  the  number  of  the  Booh  and  Title^  as  well  as  of 
ihe  fragment  or  lex  and  section  of  all  citations  from 
Justinian's  Pandects  or  Digest,  Code,  and  Institutes, 
in  addition  to  the  heading  or  name  of  the.  title  within 
brackets;  while,  to  avoid  cumbering  the  page,  the 
initial  words  of  the  lex  and  section  have  been  dropped. 
This  course  will  save  the  student  the  inconvenience 
and  loss  of  time  involved  in  perpetually  recurring  to 
the  indices  (often  inaccurate)  prefixed  to  the  editions 
of  the  Corpus  Juris,  assuming  him  not  to  be  so 
familiar  with  its  contents  as  to  have  in  his  mind  and 
ready  at  command  the  respective  numbers  or  sequence 
of  the  1,207  titles,  or  thereabouts,  which  the  Digest 
and  Code  alone  contain  between  them,  and  which  the 
Civilians  were  wont  to  cite  only  by  their  names. 

The  modes  of  citation,  then,  here  adopted  are  as 
follows ;  the  first  form  being  that  used  as  a  rule  : — 


Diy.  17.  l./r.  8.  §  10  {Mandati)*.,. 
JJig,  17.  1.  /.  8.  §  10  {Mandati)     ... 


Digest  or  Pandects,  Book 
17.  title  1.  fragment  {or  Irx) 
8.  §  10.  (Instead  of  **  Dig.** 
ve  have  frequently  the  letters 
»*D."or**P."or**ff.'*) 


♦  This  would  be  cited  by  Voet  and  the  old  Civilians  thus : — l.  si  pro^ 
curatorem.  8.  §  proinde  10.  ff,  inandati  vtl  contra. 
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Cod.  6.  87. /r.  22.  §  1  {de  legatis) 
Cod,  6.  37.  c.  22.  §  1 


Jn^.  4.  6.  §  12  (^  adf*ont&u«) 

-?/(we?.  118.  c  1 

-?7br.  {or  N,)  118.  <\  1. 

d./r 

d.l 

h.t 


pr. 


Justinian's  Code,  Book  6. 
I  title  37,  fragment  {or  eon^ 
j8titutio7i)  22.  §  1.      Instead 
of    ''Cod.y**  frequently  the 
^initial  capital  C. 
/     Justinian's         Institutes, 
iBook4.  titleC.  §12. 
(     Novellae     Constitutionee, 
t  number  118.  chapter  1. 
f     '*the  said  fragment"  (or 
Ilex). 

"this  title"  (namely  the 
title  which  is  the  immediate 
subject  of  the  Commentary). 
**j)rinctpio,^*  i.e.  in  the 
commencement  or  the  pre- 
liminary and  unnumbered 
section  of  a  fragment;  as 
Dig,  39.  5.  /r.  19.  pr. 


[  ]  Square  brackets  have  been  used  to  distinguish 
additions  by  the  translator,  whether  explanatory,  or 
supplied  from  the  words  of  the  sources  cited  by  the 
Author,  &c.  Scrupulous  care  has  been  taken  always 
to  distinguish  in  this  way  the  text  of  the  Author  from 
what  the  translator  is  personally  responsible  for, 

Colombo,  Ceylon, 
July,  1876. 


C.P. 
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LIB.  XVni.     TIT.  I. 

DE  CONTRAHENDA  EMPTIONE,  ET  DE  PACTIS 
INTER  EMPTOREM  ET  VENDITOREM  COMPO- 
SITIS,  ET  QUAE  RES  VENIRE  NON  POSSUNT. 


THE  CONTRACT  OP  SALE :— WHAT  THINGS  CANNOT 
BE  SOLD  :— SUBSIDIARY  AGREEMENTS  BETWEEN 
THE  PURCHASER  AND  VENDOR. 


[CORRESPONDING    TITLE   IN  JUSTINIAN'S  INSTITUTES 
LIB,  IIL     TIT.   XXI v.] 


SUMMAEY. 


1.  The  meaning  of  "  emptio"  in 
its  widest)  narrower  and  strictest 
senses: — ^What  a  nominal  {imagi- 
naria)  sale  is; — and  whether  it  is 
valid  as  a  donation  ? 

2.  The  effect  of  a  promise  to  sell 
a  thing  for  a  **fair  price"  {just urn 
pretium) ;  or  not  to  sell  to  any  other 
out  a  particular  person. 

3.  No  one  can  be  compelled  to 
sell  his  property,  though  he  has 
advertisea  it  publicly  for  sale. — 
Exceptions  to  this  rule. — Purchase 
is  comjjleted  by  consent ; — and  need 
not  be  in  wiiting.  What  the  law  is 
when  it  is  agreed  that  a  sale  is  to  be 
made  in  writing. 

4.  Intoxication  prevents  con- 
sent : — Sales  in  taverns. 

5.  Error  vitiates  the  sale  when 
C.P. 


it  applies  to  the  whole  corpm;  or 
to  tne  whole  substance  [substantia) 
of  the  thing  sold;  to  its  legal 
quality;  or  the  entire  material  of 
which  it  consists  (materia), 

6.  What  error  does  not  make  the 
sale  null  but  onljr  entitles  to  a  re- 
duction of  the  price  ?  and  whether 
the  purchaser  is  then  entitled  to 
damages? 

7.  Error  as  to  quantity  never 
makes  the  sale  void. — ^Whether  in 
such  a  case  the  price  must  be 
reduced  or  augmented? — ^When  a 
land  is  deemed  to  have  been  sold 
ad  qiuuititatem  and  when  ad 
corpus  f 

8.  Who  may  purchase  ?  — 
Whether  one  may  purchase  for  an- 
other person  to  be  subsequently 
named? — Whether  the  vendor  is 
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bound  to  give  credit  to  the  party 
named? — ^Within  what  time  he 
must  be  named  according  to  our 
iisages? 

9.  Whether  and  in  what  man- 
ner a  tutor  may  purchase  his  ward's 
property  ? — The  law  on  this  subject 
in  respect  to  Agents,  Testamentary 
Executors,  persons  carrying  on  the 
affairs  of  others,  and  administrators 
of  church  property. 

10.  Whether  military  men,  and 
Magistrates  and  their  officers  may 
purchase  in  the  province  in  which 
thev  are  serving? — Whether  by. 
modem  law  the  Judge  who  hsis 
decreed  a  public  sale,  the  auctioneer, 
clerk,  crier  or  other  officers  at  the 
auction  may  purchase. 

11.  Whether  one  may  purchase 
a  house  with  a  view  to  pulling  it 
down? — ^Whether  a  monastery  or 
church  can  purchase  immoveable 
property  by  our  usages  ? — ^Whether 
nobles  may  trade  ? — Whether  by 
our  usages  goods  may  be  hawked 
from  house  to  house? — ^Whether 
trading  in  a  place  may  be  inter- 
dicted oy  way  of  puniahment?  or 
may  be  made  compulsory  ? 

12.  When  a  person  is  prohibited 
from  purchasing,  the  prohibition 
applies  to  purchase  by  the  inter- 
position of  a  third  party. 

13.  What  things  can  be  sold?— 
whether  future  fruits  ? — or  growing 
com  ? — and  what  if  no  crop  should 
be  produced  ?  What  if  the  vendor 
of  future  fruits  has  promised  $i  quid 
vt  aut  tempestate  factum  tsset  ? 
Whether  a  diance,  or  a  spes  may 
be  purchased  ?  The  purchase  of 
a  right  to  extract  minerals  from 
mines  is  spei  emptio, 

14.  The  property  of  another 
person  may  be  sold:  a  co-proprietor 
can  only  sell  his  own  share  of  the 
common  property,  but  the  fisc  [if 
co-owner]  the  whole. 

15.  Whether  sacred  things  and 
the  like  may  be  sold? — whether 
and  how,  by  modem  law,  prebends 
and  canonries?  Whether  things 
the  alienation  of  which  is  forbidden 
by  a  testator,  by  the  law,  or  by 


ag^reement?  The  reason  for  the 
different  rule  in  the  case  of  a  pro- 
hibition by  aei-eement  from  that  by 
testament  or  law. 

16.  The  law  as  to  the  sale  of 
stolen  property; — of  cattle  stolen 
by  soldiers ;  and  of  the  materials  of 
houses  destroyed  by  the  enemy  or 
robbers. 

17.  The  purchase  of  purple  by 
private  persons ;  of  christian  slaves 
by  Jews,  &c.;  of  the  patrimonial 
lands  of  the  Chief  of  the  State. 

18.  The  sale  of  Epmuchs  of 
Boman  descent ;  of  noxious  dn^ ; 
of  prohibited  books  ;  of  arms,  wine, 
iron,  com,  &c.,  to  the  enemy  or  to 
•*  Barbarians." — ^Whether  neutrals 
may  convey  goods  to  the  enemy  in 
time  of  war  ? — ^Various  treaties 
as  to  this. — ^Whether  when  lawful 
goods  are  conveyed  to  the  enemy 
togetiier  with  contraband  of  war, 
these  or  the  ship  are  forfeited  with 
the  contraband  goods  ? 

19.  The  grounds  on  which  the 
Importation  or  Exportation  of 
Goods  in  time  of  peace  is  rightly 
prohibited. 

20.  A  prohibition  against  Im- 
portation or  Exportation  is  strictly 
construed : — Examples. 

21.  The  law  when  a  thing  has 
perished  wholly  or  in  part  before 
the  contract  for  its  sale,  one  or 
other  or  both  of  the  parties  knowing 
or  being  ignorant  of  the  fact. 

22.  The  price  must  correspond 
with  the  commodity ;  —and  must  be 
in  money. — What  if  a  price  has 
been  fixed  without  the  intention  of 
exacting  it  ?— What  if  it  be  subse- 
quently remitted  ? — What  if  some- 
ttiing  else  than  money  be  given  in 
payment? — What  if  payment  be 
made  partly  in  money  and  partly 
otherwise  ? 

23.  The  price  must  be  definite. 
— ^Whether  a  purchase  can  be  fully 
proved  by  an  instrument  or  by 
witnesses  if  the  amount  of  the  price 
has  not  been  stated  ? — Whether 
the  price  can  be  made  to  depend 
on  the  decision  of  a  third  party,  or 
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of  one  of  the  contracting  parties  ? —  his  option  of  puroliase  passes  to  his 

The  law  when  the  third  party  will  heir  ?    The  pact  that  a  thing  **  is 

not  or  cannot  decide,   or  decides  given  on  trial,"  &c.    The  pact  that 

inequitably.  a  thing  **  is  to  be  left  with  the  pur- 

24.  When  a  sale  is  completed?  chaser  for  inspection  by  competent 
What  if  things  are  sold  on  trial;  geT«Mi8."-At  whose  risk  the  ar- 
or  conditionally;  or  according  to  tide  is  when  left  with  the  purchaser, 
weight,  number,  or  measure  ?  9"  ^^A  returned  to  the  vendor, 

n*     ^     T     r..  T^         .»n  i.        &C"  • — ^Tho  pact  that  *  *  tho  purchascr 

25.  Arrh^l^^Eaniej^t  ]  may  be  is  not  to  bo.liable for  past  taxes."— 
coupled  with  a  purchase. — ^Arrhse 

explained.  27.  How  doubtful  pacts  are  to 

26.  Enumeration  of  the  princi-  be  interpreted?  and  whether  they 
pal  pacts  which  may  or  may  not  are  to  be  construed  against  the 
oe  added  to  a  purchase.    The  pact  purchaser  or  the  vendor  ? 

**if    the    article  pleases  the  pur- 
chaser." (Sale  subject  to  approval.)  28.  Enumeration  of  various  am- 
Within  what  time  he  must  make  up  biguous  pacts  which  have  received 
and  declare  his  mind?    Whether  definite  construction. 

§  1.  The  word  emptio  in  the  statute  of  the  XII  Tables 
seems  to  have  included  every  kind  of  alienation,  and  even  a 
legacy,  according  to  Pomponius  and  Marcianus  in  Dig.  40.  7. 
fr.  29..  §  1  {de  stattUiberis),  Dig.  20.  6.  fr.  8.  §  11  {quib. 
mod,pign  vel  hyp.  solvitur).  Baevardus  lib.  4.  variarum  cap,  12. 
In  a  narrower  sense  it  includes  Hire  inasmuch  as  the  ancients 
called  that  a  sale  which  is  properly  **  letting  and  hiring,"  as 
explained  more  fully  by  Cujacius  in  lib.  9.  observ.  16 ; 
Gothofredus  in  not,  ad  lib.  20.  Jf.  de  act.  empti.;  Ant.  Matthaeus 
De  Auction  lib.  1.  cap.  2.  n.  6.  Here,  however,  as  distinguished 
from  Hii*e,  it  is  a  consensual  contract,  of  the  class  styled  bonae 

Jidei*  whereby  it  is  agreed  that  a  certain  commodity  should 

« 

♦  Certain  obligations  and  contracts  were  said  to  be  hmae  fidei  in 
qpntradistinction  only  from  others  stricti  juris  (for  good  faith  is  to  be 
observed  in  all  contracts),  and  the  distinction  is  intimately  connected  with 
a  corresponding  one  in  actions.  In  actions  styled  stricti  juris  the  Judge 
was  tied  down  to  the  verv  terms  of  the  contract  and  of  the  formula  (which 
in  Boman  pleadings  held  the  place  of  the  Libel  or  Plaint  in  modern 
pleadings).  This,  after  setting  out  the  grounds  of  action  {demonstratio)^ 
oriefly  stated  the  plaintiff's  claim  {intentio  juris)  founded  thereon,  which, 
in  these  actions,  was  alwavs  for  a  definite  amount  or  thing,  and  had  to  be 
either  awarded  or  refused  simpliciter.  No  regard  could  be  had  to  any 
defence  or  matter  not  expressly  pleaded.  In  actions  bonae  fidei,  which 
mostly  were  those  arising  from  bilateral  obligations,  it  was  different,  and 
any  equitable  defence  might  be  taken  advantage  of,  not  merely  before 
litis  contestatio  or  settlement  of  the  pleadings  and  issues,  but  at  any 
time  before  judgment.  In  these,  the  formida  of  the  action  required  the 
Judge  to  cause  the  parties  to  do  or  render  to  each  other  whatever  good 
faith  and  equity  between  man  and  man  required,  even  though  there  may 
have  been  no  provision  for  it  in  the  contract ; — thus,  he  might  give  effect 
to  claims  of  set  off  arising  out  of  the  same  transaction.  The  formula j 
after  setting  out  the  ground  of  action,  proceeded  in  the  following  or  like 

B  2 
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be  exchanged  for  a  certain  price.  It  has  three  essential 
requisites,  namely  consensuB^  merxj  and  pretium,  **  consent,"  a 
"  commodity"  and  a  **  price  *' ;  if  one  of  these  be  wanting  there 
is  no  contract  of  sale.  And  though  imaginariae  venditiones 
[i.e.,  nominal  or  simulated  sales],  made  for  a  single  coin  [as  for 
H  shilling]  and  therefore  without  any  price, — for  ordinarily  a 
single  coin  is  not  a  pretiunif  but  is  contradistinguished  from 
price  or  rent  in  the  following  texts.  Dig.  41.  2.  /)-.  10.  §  2 
{de  acquir.vel  amitt.  ^)o««.);  Dig.  19.  2./r.  46  {locati) ;  Dig.  50. 
n.fr.  16.  de  reg.  jmis, — though  such  sales  were  not  only  in 
use  among  the  most  ancient  Romans  in  the  emancipation  of 
children  ;  in  the  form  of  testament  "  per  aes  et  librum  "  ;  and 
marriage  contracted  by  "  coemptio  "  ;  but  also  formed  a  pro- 
minent feature  in  the  more  recent  Civil  Law,  for  example,  in 
the  restitution  of  dowry,  when  a  usufruct  had  been  given  in 
dowry ;  Dig  23.  3.  fr.  66  (de  jure  dot.) ;  and  were  not  disap- 
proved of  provided  they  did  not  involve  any  fraud  on  the  public 
laws  or  on  a  third  party, — ^yet  it  must  be  noted  that  they  have 
rather  the  effect  of  donations  than  of  sales ;  Code  4.  38.  fr.  8 
(h.  t.) ;  so  that  title  by  usucaption  following  on  these  is  acquired 
"pro  doiiato*'  and  not  **pro  emptore"  [by  possession  as  a  donee 
and  not  as  a  purchaser] ;  Dig.  41.  6.  6  (pro  Donato) ;  and  they 
are  invalid  as  between  persons  who  are  prohibited  by  law  from 
donating  to  each  other.  Dig.  18.  1.  38  (h.  t.).  And  thus,  I 
consider,  may  be  explained  what  is  said  by  Paulus  Dig.  18.  1. 
fr.  55  {h.  t),  that  "  a  naked  and  nominal  sale  is  held  as  not 
having  been  made,  and  so  neither  is  there  considered  to  have 
been  any  alienation  of  the  thing  in  such  a  case  " ;  2^^*o  non 
facta^  "as  not  made,"  inasmuch  as  it  cannot  be  valid  as  a  sale, 
because,  failing  a  price,  "  the  essence  of  purchase  is  wanting," 
Code  4.  38.  8.  h.  t.,  and  "  one  is  not  considered  to  sell  "  who  in 
a  [simulated]  sale  of  a  thing  puts  a  price  or  value  on  it  which, 
intending  to  make  a  donation,  he  does  not  mean  to  exact. 
Dig.  h.  t.fr.  86 ;  and  therefore  also,  as  stated  in  Dig,  h.  t.fr.  55, 
*•  there  is  considered  to  have  been  no  alienation  of  property  " 
by  that  title  of  sale  ;  but  as  the  dominium  did  not  pass  under 
the    sale,   it   (the   dominium    or   ownership)    is    nevertheless 


terms : — **  Quidquid  oh  earn  adori  dare  facere  oportet  ex  fide  bona  €/*!«/'  or 
**  quantum  aeqniiis  melius  " ;  analogous  to  a  prayer  for  *'  general  relief  " 
in  modem  pleading.  The  constant  use  of  the  words  ex  fide  bona  in  the 
formulse  oi  these  actions  is  said  to  have  been  the  origin  of  the  name  given 
to  them.  There  were  other  differences  which  are  given  in  detail  in 
Vinnius  Com.  ad  Instit.  4.  6.  28.  n.  2.  and  by  our  Author  in  Lib,  44, 
tit.  7.  §  14.  See  also  Wamkoenig's  Inst.  §  1058  et  seq, ;  Gaius 
lust.  lY.  §  61 ;  Justinian's  Inst.  4.  6.  28 ;  and  Mr.  Sandars*  notes  thereon 
and  on  3.  13.  2  (pp.  447  and  327  of  Ed.  of  1900). 
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transferred  by  the  donation  involved  in  the  nominal  sale,  when 
there  has  been  delivery  {traditio) ;  Code  h.  t.  (4.  88)  fr.  8  ;  so 
that  if  property  belonging  to  a  third  party  be  thus  delivered,  it 
maybe  acquired  by  long  possession  (umcapio).* 

§  2.  A  ijromise  to  sell  a  thing  for  **its  just  price"  is 
different  from  the  contract  of  sale;  for  so  long  as  a  definite 
price  is  not  agi^eed  upon,  the  essence  of  purchase  is  wanting, 
and  the  purchase  is  rather  one  inchoate  and  arranged  for  than 
completed.  See  Berlichius  decis.  142.  I  do  not  doubt  but  that  a 
person  who  has  promised  to  buy  or  sell  a  thing  for  its  just  price 
may  recede  with  impunity  from  his  agreement,  when  the  one 
party  desires  to  sell  it  for  a  high  price,  or  the  other  to  purchase  it 
for  a  low  price,  and  so,  after  contention  and  haggling  as  to  the 
just  value  they  fail  to  agree  upon  this.  Arg,  Inst,  3. 2i. pr.  {h.  t.) 
junct.;  Cod.  4.  44.  8  {de  rescind,  vendit).  If,  however,  in  the 
case  of  a  pact  of  this  kind  [i.e.,  for  a  sale  for  the  "just  value  '*] 
the  one  has  delivered  the  thing  and  the  other  paid  a  definite 
sum  of  money  without  further  discussion  as  to  the  price,  there  is 
then  considered  to  have  been  a  contract  of  sale ;  consent  as  to 
both  the  commodity  and  the  price  having  then  been  abundantly 
manifested,  not  by  words  but  by  the  acts  of  parties  {rebus  ipsis 
etfactis).  For  as  a  partnership  may  be  formed  re  as  well  as 
verbis^  Dig,  17.  2.  //*.  24  (p-o  socio),  there  is  no  reason  why 
the  same  rule  should  not  hold  in  purchase.  Wherefore  if  one 
has  promised  not  to  sell  a  certain  thing  to  any  one  but  me,  he 
can  by  no  means  be  compelled  under  that  agreement  to  sell  it, 
whether  regard  be  had  to  the  Boman  Law  or  to  modem  usages ; 
but  if  he  has  afterwards  disposed  of  it  to  another  person,  I  am 
entitled  to  an  action  for  the  damages  +  I  sustain  by  nonfulfil- 
ment  of  the  pact;  provided,  asrespects  the  Civil  Law,  that  such 
a  pact  had  been  annexed  at  the  time  to  the  other  and  anterior 
purchase  or  other  similar  contract  J  of  the  class  styled  honae 
fidei;  Dig.  19.  1.  //••  21.  §  5  {de  act.  empti.) ;  and  as  respects 


♦  Usucapio,  which  was  amalgamated  with  or  superseded  by  Prescrip- 
tion in  the  later  Roman  Law,  required  to  be  foimded  on  bona  fides  and 
Justus  tituhts,  by  which  last,  however,  is  only  meant  a  ground  of  right 
recognised  by  law  {Jm;— Justus)  such  as  Sale,  Donation,  Bequest,  &c. 

t  The  id  uuod  interest — i.e.,  the  loss  sustained  and  the  profit  not  made 
by  reason  of  the  breach  of  the  contract.  See  footnote  to  Lib,  18. 
tit.  4.  §  2.  The  expression  is  here  translated  simply  **  damages,"  for 
the  sake  of  brevity. 

X  "  Negotium"  Strictly  speaking,  under  the  Boman  Law  negotium 
is  a  much  more  comprehensive  term  than  contractus.  The  word  **  con- 
tract "  indeed  has  a  peculiar  technical  significance  which  need  not  be  here 
discussed.  But  in  the  modern  use  of  me  teim  **  contract,"  the  above 
rendering  is  accurate  as  well  as  convenient. 
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modem  law,  even  though  it  was  a  mere  pactum  nudum  not 
annexed  to  any  other  contract ;  for  an  action  now  arises  from  a 
nudum  pactum.  Clearly,  if  after  such  a  convention  the  promiser 
wishes  to  sell  a  thing,  it  is  enough  for  him  to  inform  the  party 
to  whom  he  made  the  promise  of  his  intention  to  sell ;  and  if 
the  latter  does  not  purchase  within  two  months,  he  has  no 
further  right  of  action  on  account  of  its  alienation  to  a  third 
party ;  Dig.  45. 1.  fr.  122.  §  3  {De  verb.  Ohlig.) ;  and  the  argu- 
ment from  what  is  said  in  respect  to  an  emphyteuta  selling  his 
emphyteusis  to  a  stranger  after  two  months'  notice  to  the 
dominus  directus  entitled  to  the  preferential  right  [of  purchase] 
in  Cod^.  4.  66.fr.  3  {de  jure  emphyteutico) ;  see  also  Dig.  21.  1. 
fr.  31.  §  22  {deaedUit.  edicto) ;  Guido  Pappae  decis.  569.  num. 
2.  3 ;  Tiraquellus  De  retract,  gentilit.  §  1.  gloss.  9.  num.  114. 

§  3.  Above  all.  Consent  is  necessary  to  purchase,  con- 
formably with  the  common  nature  of  all  contracts ;  and  no 
one  can  be  compelled  to  buy  or  to  sell  against  his  will,  Code  4. 
38. 11 ;  even  although  he  has  advertised  his  own  goods  for  sale 
and  fixed  a  day  for  their  public  auction :  Ant.  Matthaeus  de 
Auction,  lib.  1.  cap.  8.  n.  27.  28 ;  excepting  in  favour  of  sepul- 
ture,* Dig.  11.  7.  fr.  12  {de  religiosis) ;  or  of  liberty,t  Inst.  2. 7. 
^ult  {de  donat.)  \  Dig.  40. 12. /r.  30  {de  liberali  causa)  ;  or  of  the 
public  interest.  Dig.  8.  6./r.  14.  §1  {Quemadm.  servit.  amitt.) ; 
Dig.  8.  4./r.  13.  §  1  {commun.pracd.tamurb.  quam rustic);  Cod. 
10.  27.  ut  nem.  lie  eat  in  coemptione  specierum  se  excusare) ;  or  when 
owners  maliciously  abuse  their  own  property  to  the  public  dis- 
advantage, Inst.  1.  8.  §  ult.  {De  his  qui  sui  vel  alieni  juris  sunt;  I 

*  For  a  landowner  may  be  compelled  to  give  a  right  of  way  to  a 
sepulchre  on  being  paid  a  just  price  t^  be  determined  by  the  Judge  after 
inspection  of  the  locality,  and  cai-e  being  taken  that  he  is  not  subjected  to 
great  or  needless  detriment.    Dig,  ut  cit. 

f  When  the  joint  owner  of  a  slave  had  given  him  his  freedom  so 
far  as  regarded  the  manumittor's  interest  in  him,  by  the  old  law  the  whole 
property  in  the  slave  acciiied  to  the  other  part  owner;  but  Justinian 
enacted  in  favour  of  liberty  that  the  slave  should  be  entirely  entitled  to 
freedom,  and  that  the  manumittor  should  pay  the  other  owner  compensa- 
tion :  but  a  similar  rule,  to  prevent  the  alternative  of  an  absurdity  or  an 
injustice,  had  been  laid  down  long  before  Justinian's  time  by  the  juris- 
consult Julianus,  after  diversity  of  opinion  among  the  eariier  j'urists. 

t  The  immediate  occasion  of  the  rescript  which  authoritatively  laid 
down  the  rule  in  this  case  was  the  alleged  illtreatment  of  his  slaves  by 
one  Julius  Sabinus  in  the  reign  of  Antoninus.  Justinian,  in  quoting  the 
rescript,  establishes  the  general  proposition  that  expedit  reipublicae  ne  sua 
re  quia  male  lUatur.  "The  interest  of  the  state  recjuires  that  no  one 
should  misuse  his  own  property";  and  the  rescript  itself  lays  down  the 
practical  and  more  particular  doctrine  that  *  *  it  is  for  the  interest  of  masters 
themselves  [i.e.,  as  a  body]  that  redress  should  not  be  denied  when  it  is 
sought  on  just  grounds  against  intolerable  cruelty."    List.  tU  at. 
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or  in  case  of  a  judicial  sale  of  property  held  in  common,  Dig. 
19.  l.fr.  13.  §  17  {De  act.  empt.) ;  Dig.  10.  3.  Jr.  7.  §  13  (Communi 
divid.) ;  or  when  posterior  creditors  or  the  debtor  offers  pay- 
ment of  the  debt  to  a  creditor  or  sui*ety  who  has  purchased 
a  pledge ;  as  to  which  see  more  fully  in  the  title  qui  potiores 
in  2ngnore  [Lib.  20.  tit.  4];  Dig.  20.  6.  fr.  2.fr.  5.fr.  6  (de  dis- 
tract  pigiwr).*  After  definite  consent  as  to  the  commodity  and 
price,  nothing  further  is  requisite  to  complete  the  sale ;  and 
therefore  neither  are  any  words  [of  style],  nor  delivery,  nor 
writing  required,  Inst.  3.  23  {de  ohl.  ex  cons.),  unless  it  was 
expressly  agreed  by  the  contracting  parties  from  the  hrst  that 
the  sale  should  be  solemnly  made  in  writing;  in  which  case  it 
is  not  complete  unless  there  has  been  an  instnmient  of  sale  in 
the  handwriting  of  the  contracting  parties,  or  if  written  by  some 
one  else,  then  subscribed  by  them  ;  and  if  drawn  up  by  a  Notary, 
it  must  be  formally  complete  and  finished  throughout;  +  for  so 
long  as  any  of  these  requirements  are  wanting  there  is  a  locu^ 
poenitentiaey  and  either  the  vendor  or  purchaser  may  recede  from 
the  pm'chase,  without  other  penalty  than  loss  of  any  earnest 
money  which  has  been  given,  or  restitution  of  double  of  what 
[earnest  money]  has  been  received.  Inst.  3.  23.  j>r. ;  Cod.  4. 
21. 17  (dejide  instrumentorum,  dc.) ;  Grotius  Matmduct.  adjiuis. 
HoU.  lib.  3.  cap.  14.  n.  57.  58.  59  et  seq. ;  Neostadius  De  i>actis 
antenupt  observ.  19.  post  vied. ;  Ant.  Faber  Cod.  lib.  4.  tit.  15. 
defin.  23;  Fachineus  Controvers.  lib.  2.  cap.  97;  Responsa  Jurisc. 
Holl.  part  4.  Consil  278  {vol.  286.  pag.  517). 

§  4.  Obstacles  to  consent  are  feai*  and  fraud,  which  are 
treated  of  in  Lib.  4.  tit.  2.  and  3 ;  and  such  degree  of  intoxica- 
tion as  assimilates  a  man  to  a  brute  and  deprives  him  of  reason. 
And  as  this  especially  prevails  in  taverns  and  eating  houses,  by 
the  customs  of  llhineland  sales  made  in  drinking  tavenis  in 
rural  districts  are  invalid  unless  confirmed  after  the  lapse  of 
twenty-four  hours,  liberty  being  given  to  repent  of  the  tnmsac- 
tion  in  the  interim  under  the  penalty  of  loss  of  the  earnest 
money ;  for  such  bargains  are  considered  as  having  proceeded 


♦  But  by  the  law  of  Holland  a  debtor  cannot  compel  the  purchaser 
of  a  pledge  to  resell  to  him  on  offering  the  price  and  mterest.  Voet  ad 
Fund.  20.  5.  §  9. 

f  **  Et  completiones  acceptrinty  tt  faerint  jKirtihus  ahsoltUa"  Nearly 
the  whole  of  the  passage  is  verbatim  from  the  Institutes  of  Justinian,  and 
I  have  tfiken  the  rendering  of  these  words  from  Mr.  Sandars'  translation. 
The  force  of  the  passage  appears  to  be  that  the  whole  deed  must  be  com- 
plete in  all  its  parts,  with  the  necessary  pix>tocols,  all  blanks  filled  up,  and 
no  omission  of  any  necessary  dockets  or  notaiial  or  other  formaUties,  e.g., 
the  protocol  and  notarial  duplicates,  the  notarial  attestation  clause  or 
certincate,  &c.    Compare  Lib,  21.  tit.  4  {de  fide  instrumeniorum)  §  3. 
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less  from  the  serious  and  deliberate  intention  of  the  contracting 
party  than  from  excessive  liberality  of  speech,  or  under  the  heat 
and  influence  of  wine,  so  that  it  would  be  inequitable  that  one 
should  be  straightway  bound  by  these,  unless  persistency 
of  intention  has  been  manifested.  Arg,  InsL  2.  11.  §  1  {de 
nvUitari  testamento) ;  Dig.  50.  VI.  fr.  18  (de  reg.juns) ;  Dig.  48. 
19. /r.  11.  §  2  (de  poenis) ;  Hugo  Grotius  Manuduct.  ad  Juris. 
HoU.  lib.  8.  cap.  14.  w.  7. 8 ;  Leeuwen  Cens.  Far.  part  1.  Kfc.  4. 
cap.  19.*  n.  8.  The  same  law  also  exists  in  Flanders,  as  is 
stated  by  Burgundus  ad  consuet.  Flanderiae  in  prologio  num.  6 ; 
and  Leeuwen  d.  loco  shows  that  it  was  also  enacted  for  the 
towns  of  Kennemerland  and  some  other  places  in  North  Holland. 

§  5.  Error  is  also  an  obstacle  to  consent,  Dig.  2.  1.  fr. 
15  {de  jurisdictione) ;  Dig.  50. 17.  fr,  116.  §  tdt.  (de  reg.jtms); 
and  sometimes  midces  the  sale  null, — sometimes  not.  A  sale 
is  ipso  jure  null  on  account  of  an  error  as  to  the  entire 
corpus.*  Dig.  h.  t.  fr.  9.  Also  when  the  error  is  in  regard 
to  the  substance  of  the  thing ;+  as  when  vinegar  which  never 
was  wine  is  sold  as  wine  [and  is  not  merely  wine  which  has 
become  sour — Tr.],  J  or  when  a  boy  is  sold  as  a  girl ;  || 
Dig.  h.  t.  18.  l.fr.  9.  §  2.  Jr.  11.  §  1 ;  or  when  the  misteke  is 
as  to  the  legal  status  {qualitas)%  of  a  thing,  as  when  sacred, 
inviolable,  or  religious  things  and  the  like  are  sold,  Inst.  h.  t. 
(8-  24)  §  tdt. ;  though  a  person  knowingly  buying  such  from 
a  person  ignorant  [of  its  legal  condition]  is  liable  for  the 
price ;  Arg.  Dig.  h.  t.  fr.  57.  §  2 ;  and  a  person  who  in 
ignorance  of  this  purchases  from  another  who  was  aware  of 
it,  may  sue  for  the  id  quod  interest  [damage  sustained  and  loss 
of  profit]  by  the  action  ex  empto ;  so  that  to  this  extent  a 
purchase  which  is  a  nullity  is  considered  to  have  taken  place. 


•  In  toto  atrpore — I'.c,  in  the  entire  identity  of  the  thing  which  the 
parties  respectively  believed  they  had  sold  and  bought;  for  example,  where 
1  believed  I  had  purchased  one  piece  of  land,  say,  the  **  Cornelian  farm." 
and  you  meant  to  sell  another,  say  the  *'  Sempronian  farm." 

t  In  Btibatantia — i.e.,  as  to  tne  natiu^  of  the  thing  which  was  the 
subject  of  sale. — ^Tr. 

X  Observe  that  there  is  here  not  a  mere  inferiority  of  Quality,  but  an 
actual  difference  in  the  thing  itself:  a  mistake  not  indeed  as  to  the 
identity  or  corpus  of  the  thing,  but  as  to  what  the  thing  actually  is ;  for 
if  there  was  a  mere  inferiority  of  quality,  the  sale  is  valid.    Dig,  19.  1.  10. 

II  For  a  mistake  as  to  sex  is  an  error  in  snbstantiay  as  to  the  substance 
(though  not  as  to  the  corpus  or  identity) :  but  an  error  as  to  a  woman 
being  a  virgin  is  not  a  mistake  as  to  tke  substance  and  does  not  vitiate 
the  sale ;  tnis  being  akin  to  an  error  as  to  the  accidental  quality  of  the 
thing.     See7>?5r.  18.  1.  11. 

^  In  qnaUtatet  qwtm  res  hahet  injure. 
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and  is  available  to  the  benefit  of  the  purchaser  to  the  extent 
of  forming  a  ground  of  action ;  Dig.  h.  t.  fr.  4 ;  fr.  62.  §  1. 
Inst,  h.  t.  §  idt. ;  just  as  the  mortgage  of  another  person's 
property  is  null,  and  yet  the  law  allows  the  "actio  pignoratitia " 
thereon  for  the  id  quod  interest.  Dig.  18.  7.  fr.  9  {de  pignor 
ctct).  Further,  a  purchase  is  null  if  there  is  error  as  to  the 
price,  whenever  there  is  no  sum  as  to  which  there  has  been 
a  concun-ence  of  consent  between  the  purchaser  and  vendor ; 
Dig.  h.  t.fr.  9;  for  otherwise,  if  you  sell  a  thing  for  five 
pieces  of  gold,  and  I  imagine  that  I  have  bought  it  for  ten, 
the  sale  will  be  valid  as  a  sale  not  for  the  ten  but  for  five 
pieces ;  for  there  is  here  no  prejudice  to  the  vendor  who 
agreed  to  sell  it  for  five ;  and  the  freedom  from  obligation 
is  rather  to  be  favoured  than  the  existence  of  an  obligation  ; 
moreover,  in  ambiguous  cases  what  least  admits  of  doubt  is 
to  be  preferred.*  Ai-g.  Dig.  19.  2./r.  52  (Locati)  junct. ;  Dig. 
50.  n.fr.  9  (de  reg.  juris).  Finally,  an  error  as  to  the  whole 
material f  makes  the  sale  null;  as  when,  for  instance,  copper 
is  sold  as  gold.  Dig.  h.  t.fr.  9.  §  2.  and/r.  14.  Nor  is  there 
anything  opposed  to  this  in  what  Marcianus  writes,  viz.,  that 
he  who  has  unwittingly  sold  a  vase  made  of  aurichalcum  || 
as  made  of  gold  is  boimd  to  make  good  a  gold  one  {Dig. 
h.  t.fr.  45),  notwithstanding  that  aurichalcum  used  formerly 
to  be  considered  a  distinct  species  of  metal,  having  nothing  in 
common  with  gold,  as  PanciroUus  instructs  us  in  MemorabUium 
lib.  1.  de  rebus  deperditis  cap.  8.  For,  since  the  same  author 
and  Salmuthus  in  his  notes  on  that  work  prove  that  even  in 
the  time  of  Pliny  that  metal  had  long  ceased  to  be  found,  we 
can  scarcely  believe  that  Marcianus  spoke  of  the  sale  of  it, 
and  not  of  a  mixture  of  gold  and  copper  such  as  the  term 
'*  aurichalcum,"  compounded  of  a  Latin  word  and  the  Greek 
yford  kalkos,  sufficiently  demonstrates;  an  aurichalcum  of  which 
kind,  i.e.,  copper  mixed  with  gold,  was  without  doubt  known 
in  the  time  of  Marcianus,  not  only  in  the  form  of  Corinthian 

*  **  In  the  contract  of  sale  an  ambiguous  pact  is  to  be  construed  in 
favour  of  the  purchaser."  Dig,  60.  17. /r.  172.  Our  author's  words  are 
in  ambiguis  id  quad  minimum  esty  iligendum  venit*  The  maxim  is 
**  Semper  in  obscuris  quod  minimum  est  sequimur'*;  Dig,  50.  17.  9; 
for  example,  if  a  testator  has  two  lands  of  the  same  name,  and  simply 
bequeaths  the  **  fundum  Comelianum,"  the  heir  is  entitled  to  that  one  of 
the  two  lands  of  that  name  which  is  of  greatest  value ;  and  the  legatee  to 
the  least  valuable.     Dig.  30.  39.  6. 

t  In  iota  materia  y  what  a  thing  is  composed  of.  But  error  in 
materia  and  error  in  euhstantiay  or  in  the  substance  of  a  thing,  seem  to 
be  not  always  easily  distinguishable ;  and  indeed  the  expressions  are  used 
interchangeably  in  Dig,  18.  l./r.  9./r.  11.  and/r.  14. 

J  What  this  meted  was  is  doubtful.     Facciolati  Lexic, 
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brass,  of  which  Pancirollus  speaks  in  the  same  book,  cap.  34, 
but  also  frequently  in  other  forms;  for  in  these  times  no 
method  was  known  of  separating  gold  once  mixed  with  copper  ; 
Dig.  6.  l./r.  5.  §  1  (de  rei  t'indicatione) ;  nor  indeed  copper 
from  silver.  Du/.  41.  1.  12.  §  1  (de  acquir.  rev.  dom.).  Indeed 
a  special  name,  ehctrum,  was  also  applied  to  the  mixture  of 
gold  and  silver;  Raevardus  lib.  1.  vaHor  cap.  19;  and  it  is 
worthy  of  notice  that  aurichalcum  and  electrum  are  both 
opposed  to  gold  in  Dig.  80.  l./r.  4  {delegati8)y  as  mixtures 
respectively  of  gold  and  copper,  and  of  gold  and  silver  which 
do  not  fall  within  the  denomination  of  gold  in  a  legacy  of  gold. 
It  follows  that  the  error  referred  to  in  the  said  fr.  45  was  not 
as  to  the  whole  material,  but  only  as  to  part,  and  therefore 
the  sale  was  not  null;  because  the  aurichalcum  which  was 
sold  as  gold  actually  did  contain  gold.  Arg.  d.  fr.  14.  Dig.  h.  t. 
Neither  is  there  anything  inconsistent  with  what  we  have 
said  in  the  fact  that  when  copper  has  been  mortgaged  as  gold, 
the  contract  of  pledge  is  valid,  though  this  contract,  equally  with 
that  of  purchase,  is  of  the  class  styled  honae  Jidei.  Dig.  13.  7. 
§  1.  ult.  For  it  must  be  considered  that  although  the  mortgage 
of  copper  as  gold  is,  if  we  have  regard  to  the  inception  of  the 
contract,  void  for  want  of  the  requisite  consent,  it  acquires 
validity  when,  on  the  fraud  or  mistake  being  discovered,  the 
creditor  nevertheless  ratifies  it,  reckoning  it  better  to  have 
at  least  that,  ratlier  than  no  security  at  all:  very  much  in 
the  same  way  as  a  purchase  which  one  has  brought  about  by 
fraud,  although  null  ah  initio,  may  nevertheless  be  confirmed 
by  the  person  who  was  fraudulently  induced  to  enter  into  the 
contract,  if  he  considera  it  an  advantageous  one  for  himself 
in  spite  of  the  fraud.  And  with  respect  to  the  statement  of 
Paulus  that  a  stlpulatio,  whereby  one  has  stipulated  for  a  thing 
which  he  supposed  to  be  gold,  but  which  turned  out  to  be 
only  copper,  nevertheless  holds  good;  Dig.  45.  l./r.  22  {de 
verbor.  oblig.):  the  reason  for  this  is  that  *^  stipulatio  "  is  an 
obligation  of  strict  law,  and  therefore  agreement  (consensus) 
as  to  the  actual  corpus  suffices  for  its  validity ;  and  moreover 
it  is  better  for  the  stipulator,  who  is  not  reciprocally  bound,  to 
receive  something  than  nothing. 

§  6.  On  tlie  other  hand  a  sale  holds,  notwithstanding 
error,  if  the  error  be  only  in  respect  to  an  "  accidental  quality  " 
of  the  thing  sold,  in  which  case,  however,  either  of  the  actions 
quanti  minoris  or  ex  einpto*  will  lie  for  a  diminution  of  the 

•  For  these  actions  respectively  see  Lib,  21,  tit.  1.  §  o,  and  Lib.  19. 
tit.  I.  post. 
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price ;  if,  for  example,  a  handmaid  has  been  sold  as  a 
virgin  who  was  not  one  U^ni  inulier);  Dig.  h.  *.  /r.  11.  §  1; 
or  if  vinegar  has  been  sold  as  wine,  which  was  in  fact  wine 
that  had  become  sour.  And  it  is  the  same  when  there 
has  been  error  as  to  part  of  the  material,*  as  when  gold 
has  been  sold  which  the  purchaser  supposed  to  be  of  the 
best  and  which  was  of  an  inferior  description;  Dig.  h.  t. 
fr.  10  ;  either  having  an  admixture  of  copper  or  other 
common  material,  according  to  what  has  been  already  said ; 
or  when  a  thing  has  been  sold  as  gold  which  is  only  gilt. 
Dig.  h.  t.  fr.  14.  See,  however,  Grotius  Mmvad.  ad  Jurisj). : 
Holl.  lib.  8.  cap.  14.  n.  6.  Julian  does  not  contradict  this  when 
he  says  **  that  the  purchase  is  null  if  you,  without  knowing  it, 
have  sold  me  a  table  overlaid  with  silver  as  one  of  solid  silver, 
I  being  ignorant  of  the  fact "  ;  Dig.  h.  t.  fr.  41.  §  1 ;  for 
there  the  mistake  was  as  to  the  whole  rather  than  as  to  part 
of  the  material,  inasmuch  as  the  table  was  only  overlaid 
with  silver,  and  no  part  of  it  [i.e.,  of  the  actual  table]  was 
silver:  and  thus  also  Papinian  distinguished  between  tables, 
of  silver  and  tables  enclosed  [or  set]  in  silver.  Dig.  33.  10. 
fr.  9.  §  1  {de  supeU.  legata).  In  these  cases  the  id  quod 
interest  [i.e.,  damage  by  loss  sustained  and  profit  not  made] 
has  not  to  be  made  good  to  the  purchaser,  t  provided  the  vendor 
had  just  cause  for  error;!  Dig.  h.  t.  fr.  45.  and  Dig.  19.  1. 
fr.  13.  pr.  (de  act.  empti.) ;  for  if  he  knew  of  the  fact,  or  if  liis 
ignorance  was  supine  or  wilful,  he  should  be  condemned  in  the 
id  quod  interest,  d.  frr. ;  for  instance,  when  it  is  part  of  his 
business  and  calling  not  to  be  ignorant  of  the  quality  of  the 
thing  sold  by  him  ;  which  appeal's  to  be  the  case  referred  to  in 
Dig.  19. /r.  21.  §  1.  {de  act.  empti.).  In  the  same  way,  in  the 
contract  of  Hu'e,  there  is  a  distinction  in  respect  to  the  id  quod 
interest,  between  a  person  who  gives  a  thing  in  hire  knowing 
that  it  has  a  defect,  and  one  who  does  so  without  such  know- 
ledge ;  for  example,  in  the  case  of  giving  on  lease  pastures 
which  produce  poisonous  herbs;]  and  nevertheless  a  person 
who  gives  defective  casks  on  hire  without  being  aware  of  theii* 
defective  condition  is  Uable  in  the  id  quod  interest  if  the  wine 
leaks,  for  no  other  reason,  as  I  consider,  than  that  one  who 

•  In  parte  materiae — i.e.,  in  respect  to  its  compoeition. 

t  Besides  the  thing  itself  whicn  was  actually  intended  to  be  sold,  or 
the  difference  in  value.    Big.  ut  ciU 

X  Error  Justus  means  **  excusable  mistake  "  (Tomkins  and  Jencken's 
Modem  Roman  Law,  p.  68) — Perhaps  the  more  exact  meaning,  however, 
would  be  *•  reasonable  ground  for  error." 

II  In  such  a  case  the  lessor  is  only  liable  if  he  knew  the  noxious 
nature  of  the  pasture.    Foat,  Lib.  19.  tit.  2.  §  14. 
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gives  out  these  on  hire  [?  in  the  course  of  his  trade — Tr.]  being 
an  artificer,  ought  not  to  be  ignorant  of  the  defect  in  the 
casks.     Dig.  19.  2./r.  19.  §  1. 

§  7.  If  the  error  has  been  in  respect  to  quantity,  the 
sale  is  indeed  valid,  and  is  in  no  case  null  ipso  jure ;  but 
whether  the  price  is  to  be  increased  or  diminished  pro  raid  for 
the  quantity  found  to  be  greater  or  less  than  was  supposed, 
depends  on  a  distinction.  For  if,  for  example,  a  piece  of  land 
has  been  sold  by  the  quantity,  the  price  is  to  be  increased  or 
diminished  according  as  the  measurement  of  the  field  is  found 
to  be  more  or  less  than  what  was  stated  in  the  contract.  Dig. 
fr.  40.  §  2.  h.  U;  Dig.  19.  l.fr.  2.  pr.fr.  4:.  §  1  {de  act.  empti.): 
Dig.  21.  2.  fr.  69.  §  ult.  {de  eviction).  And  it  is  the  same 
if  the  quantity  stated  be  indeed  found,  but  not  of  the  same 
nature  or  goodness  that  was  expressed  ;  thus  if  ten  yokes  were 
said  to  be  in  meadow  and  ten  in  vines,  and  there  are  in  fact 
twelve  of  meadow  and  only  eight  in  vines,  the  price  is  to  be 
diminished  proportionately  to  the  deficiency  in  value,  provided 
the  difference  in  quality  or  value  is  not  trifling  but  consider- 
able. Dig.  19.  1.  //•.  4.  §  1  {de  act.  empti.) ;  Ibid.  fr.  42. 
However,  if  we  trust  Paulus,  anciently  a  vendor  was  bound  for 
double  the  quantity  in  respect  to  which  he  had  been  guilty  of 
falsehood ;  Paulus  Recept.  Sent.  2.  17.  §  4 ;  but  the  law 
seems  to  be  that  when  a  thing  is  sold  by  quantity,  if  the 
measurement  shows  less  than  was  stated,  it  should  be  left  to 
the  discretion  of  the  vendor  to  decide  whether  he  will  prefer 
to  remit  or  refund  a  proportionate  part  of  the  price,  or  will 
make  up  the  deficient  quantity ;  and  if  a  larger  quantity  be 
found,  the  purchaser  may  elect  whether  he  will  have  the  price 
proportionately  increased,  or  will  give  up  the  surplus  to  the 
vendor ;  lest  otherwise  he  should  be  compelled  to  purchase  it 
against  his  will.  Hugo  Grotius  Mannd.  ad  Jurispnul.  HolL 
lib.  3.  cap.  14.  n.  80  ;  Neostadius  Curiae  Hall,  decis.  18.  in 
fine ;  Pinellus  ad  §  2.  Cod.  de  rescind,  vend.  paH  3.  cap.  2. 
n.  18.  But  if,  on  the  other  hand,  the  thing  has  been  sold 
not  by  quantity  but  as  a  coipus,  the  circumstance  that  the 
extent  is  found  to  be  more  or  less  will  by  no  means  increase 
or  diminish  the  price,  unless  there  has  further  been  a  con- 
current fi'audulent  intention  on  the  part  of  the  vendor  to 
deceive.  Dig.  19.  l./r.  13.  §  14  {de  act.  empti.) ;  Arg.  Dig.  21.  2. 
^r.  45  {de  eviction).  A  sale  is  understood  to  have  been  made 
ad  corpus  and  not  ad  quantitatem,  if  no  mention  whatever  has 
been  made  of  the  quantity,  as  when  one  simply  sells  "the 
Cornelian  Farm"  or  "the  fann  called  Comelianum,  just  as 
it  is,"  or  "  as  he  has  hitherto  possessed  it,"  or  "  as  the  tenant 
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now  has,  holds  and  cultivates  it."  Or  when  there  has  indeed 
been  a  statement  of  the  quantity,  but  accompanied  by  a  protest, 
as  when,  for  example,  one  sells  **  the  farm  of  100  yokes,  or  as 
many  as  it  contains,  more  or  less  "  ;  or  "  the  estate  of  100 
yokes,  but  the  vendor  does  not  bind  himself  as  to  that 
quantity."  Or  finally,  when  the  quantity  has  indeed  been 
mentioned,  as  thus,  **  the  land  sold  contains  100  yokes,"  but 
the  boundaries  have  been  pointed  out  at  the  same  time.  Arg. 
d.fr.  45.  Dig.  21.  2  (de  eviction.).  In  the  two  last  cases,  how- 
ever, if  there  be  a  notable  discrepancy  between  the  quantity 
stated  and  what  is  actually  foun<d,  so  that  there  would  seem 
to  have  been  an  error  in  pointing  out  the  boundaries,  the  price 
should  be  proportionately  increased  or  diminished,  or  the 
purchaser,  on  delivery  of  the  quantity  which  had  been  stated, 
would  be  bound  ex  bono  et  aequo  to  be  content ;  Groenewegen 
ad  diet.  fr.  45.  Dig.  de  eviction.  (21.  2) ;  and  probably  to  this 
case  is  to  be  referred  and  restricted  what  is  stated  by  Hug. 
Grotius  Manud.  d.  lib.  3.  caj).  14.  §  80,  and  by  Neostad, 
Cuiiae  HoU.  decis.  18.  circa  Jin.y  viz.,  that  it  should  be  con- 
sidered whether  the  defect  or  surplus  exceeds  a  single  yoke ; 
and  what  is  said  by  Van  Leeuwen,  Cen.  For.  'part  1.  lib.  4. 
cap.  19.  n.  19,  and  Coren.  observat.  10.  lit.  (jf.,  viz.,  that  accord- 
ing to  the  custom  of  certain  places  the  price  must  be 
supplemented  or  diminished  if  the  excess  or  deficit  exceeds 
100  or  50  perches.*  On  the  other  hand,  the  sale  is  considered 
to  be  "  by  quantity  "  (ad  quantitatem)  when  **  ten  yokes  of  the 
Cornelian  Estate  "  are  sold  ;  or  when  simply  the  ^^  fundus 
Cornelinnus  "  is  sold,  but  the  price  fixed  **  at  so  much  for  ever}' 
yoke  of  the  land."  Jac.  Coren.  d.  observ.  19.  in  Jine,  in  nota. 
Responsa  Jurisc.  HoU.  part  1.  Consil.  263.  Consult  as  to  error 
in  quantity  Pinellus  a^l.  I.  2.  Code  de  rescind,  vendit.  part  3. 
cap.  2.  w,  3  et  seq. ;  Jac.  Coren.  d.  obsen\  19  ;  Neostadius  d. 
decis.  18 ;  Gomez.  Vaiiar.  resolat.  torn.  2.  cap.  2.  n.  16 ; 
liesponsa  Jurisc.  HoU.  pa}'t  1.  Consil.  207  et  263.  et  pan  2. 
Consil.  313;  Groenewegen  ad  Grotium  d.  lib.  3.  cap.  14. 
n.  80.  et  ad  d.  I.  45.  Dig.  de  Eviction.  (21.  2)  ;  Brunnemannus 
ad  I.  vJrt.  Dig.  de  peric.  et  conimod.  rei  vend.  (18.  6). 

§  8.  Any  one  may  purchase  who  is  not  prohibited   [by 
the  laws — Tr.]  ;  every  one  for  himself,  but  no  one  for  another, 

•  /.f.,  when  in  a  sale  ad  corpus  the  quantity  is  stated,  but  it  is 
stipulated  that  the  vendor  or  purchaser  is  not  to  be  bound  by  that 
quantity.  Cens,  For.  ut  cit.  The  words  in  the  text  of  Voet  are 
**  Si  minor  majorve  quantitas  inventa  superet  centum,  vel  quin^uagtnta 
decerfipedarwm  meiiaurum."  **  So't  verschil  ontrent  de  quantiteyt,  is 
monterende  boven  kat  of  hond  vel  boven  hond  of  half.'* 
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unless  he  be  his  agent ;  Dig.  19.  l./r.  13.  §  25  (de  act,  empH,) ; 
for  otherwise  he  acquires  no  right  of  action  either  for  himself 
or  for  him  for  whom  he  purchased  without  mandate,  but  that 
one  of  these  two  will  become  the  owner  to  whom  the  vendor 
may  have  made  delivery  of  the  thing  sold.  Code  4.  50.  fr.  6 
(si  quia  alteri  vel  sibi).  But  the  insertion  of  another  person's 
name  in  the  instrument  of  sale  does  not  prevent  one  from 
having  an  action  who  proves  that  he  purchased  not  for  another 
but  on  his  own  behalf.  Code  4.  50. /r.  3. 4.  5.  6  (Ibid.).  If  one 
has  purchased  a  land  for  himself  and  Titius,  without  any 
authority  from  Titius,  he  acquires  the  whole  land  for  himself, 
and  Titius  acquires  nothing.  Dig.  h.  t.fr.  64  (18.  1).  But  if 
one  purchases  a  thing  for  a  person  to  be  afterwards  named  by 
him,  as  when  the  other  does  not  wish  it  to  be  known  for  the 
present  that  he  is  the  purchaser,  or  is  unwilling  to  have  his 
own  name  inserted  in  the  instrument,  as  in  the  case  mentioned 
in  Dig.  26.  8.  fr.  5.  §  4  (de  alitor,  tut.),  a  case  which  is  very 
frequent  according  to  our  usages,  the  person  who  bought  is 
bound  as  purchaser,  and  is  not  discharged  on  disclosing  the 
name  of  the  other  person,  unless  the  vendor  of  his  own  accord 
chooses  to  acknowledge  the  nominee  as  purchaser  and  to  be 
satisfied  with  him  ;  for  a  vendor  is  not  to  be  supposed  to  have 
given  credit  to  an  uncertain  and  unknown  and  often  unsubstan- 
tial person,  but  rather  to  the  definite  individual  with  whom 
he  contracted,  and  whose  position  he  knew  or  at  least  should 
have  known ;  Arg.  Dig.  50.  17.  fr.  19  (de  reg.  juiis) ;  and  it 
may  well  happen  that  one  who  has  sold  a  thing  to  a  person  to 
be  afterwards  named  would  not  have  sold  it  to  him  if  he  had 
been  named.  Ant.  Faber,  Cod.  lih.  4.  tit.  34.  defin.  1.  and  tit. 
42.  dejin.  28.  in  fine ;  Joh.  Papon  lih.  18.  tit.  6.  arrest.  13. 
And  this  nomination  or  election  of  the  party  for  whom  it  is 
said  to  be  bought  must  be  made  within  the  time  limited  by 
statute  or  custom,  in  order  that  it  may  not  otherwise  be  con- 
sidered as  a  fresh  sale.  This  term  is  40  days  according  to 
Ant.  Faber  d.  lih.  4.  tit.  34.  defin.  1.  2 ;  in  Holland,  on  account 
of  the  duty  of  2J  per  cent,  on  the  price  which  has  to  be  paid  to 
the  Fisc  [public  treasury],  the  period  under  the  former  edicts 
was  six  weeks,  but  under  the  edict  of  the  year  1623  only  three 
days ;  and  after  the  expiry  of  that  time  a  fresh  duty  of  2J  per 
cent,  must  be  paid  to  the  Fisc  as  on  a  resale.  Vol.  1.  plaint, 
pag.  1956  ai't.  9 ;  and  this  was  confirmed  with  fuller  provisions 
by  the  edict  of  23rd  July,  1664  respecting  the  duties  of  5  and 
2J  per  cent.  art.  9.  vol.  2.  placit.  pag.  317. 

§  9-  As  respects  a  Tutor,  he  may  purchase  the  property 
of  his  pupil  openly  at  public  auction ;  Cod.  h.  t.  fr.  5  (4.  38) ;  as 

Digitized  by  LjOOQIC 


THE  CONTRACT  OF  SALE — WHO  MAY  PURCHASE.     15 

also  from  a  co-tutor,  if  he  does  so  in  good  faith,  Dig.  26.  8. 
/r.  5.  §  2.  (de  autor.  tut.),  but  not  secretly,  nor  by  the  interposi- 
tion of  a  third  party,  nor  in  bad  faith  ;  though  in  these  cases 
the  contract  will  be  valid  if  the  pupil  confirm  it  after  attaining 
his  majority.  Dig.  26.  8./r.  5.  §  2.  3.  4  {de  autor.  tut.) ;  Ant. 
Matthaeus  De  auction,  lib.  1.  cap.  10.  n.  1 ;  Groenewegen 
ad.  d.  I.  5.  Cod.  h.  t.  The  passage  in  the  Digest  26.  7./r.  56 
{de  administr.  et  peric.  tut.)  is  not  inconsistent  with  this ;  for 
where  a  tutor  has  in  good  faith  sold  the  property  of  his  pupil, 
and  on  the  purchaser  not  paying  the  price,  retains  the  property 
himself,  and  places  the  price  to  the  credit  of  the  pupil  in  his 
accoimts,  he  is  considered  to  have  bought  from  the  purchasers 
who  made  default  in  paying  the  purchase  money.  The  same 
rules  apply  to  curators,  agents,  testamentary  executors  and 
other  like  persons  who  carry  on  the  aflfairs  of  others,  as  to 
tutors.  Dig.  h.  t.  (18.  1)  fr.  84.  §  vit.  And  though  by  the 
Boman  Law  the  purchase  of  church  property  by  persons  having 
the  administration  of  it  was  wholly  forbidden,  Cod.  de  sacrosanct 
Eccles.  (1.  2),  yet  by  our  customs  the  rule  is  the  same  as  in  the 
case  of  tutors.     Groenewegen  ad  Cod.  h.  t.fr.  5.  in  fine. 

§  10.  Soldiers  were  forbidden  to  purchase  lands  in  the 
province  in  which  they  were  serving,  excepting  their  paternal 
property  when  sold  by  the  Fisc  Dig.  49. 16.  fr.  9  {de  re  militari). 
Magistrates  also  and  their  domestics  and  officers  (ministri)  are 
not  allowed  to  purchase  in  the  province  in  which  they  preside, 
either  openly  or  secretly,  by  themselves,  or  by  interposition 
of  a  thnrd  party;  inasmuch  as  a  purchase  by  them  may  be 
considered  to  have  been  extorted  by  their  power  and  authority, 
rather  than  to  have  proceeded  from  the  freewill  of  the  pro- 
vincials, and  to  be  rather  a  taking  by  force  than  a  purchase  :  and 
the  penalty  appointed  for  those  who  act  contrary  to  this  *  is 
fomfold  [of  the  value]  besides  the  loss  of  the  thing  purchased, 
if  the  purchase  was  made  ex  officio,  that  is  to  say  if,  when  they 
were  acting  in  discharge  of  the  functions  of  their  offices, 
they  themselves  sold  or  ordered  the  thing  to  be  sold,  and 
thus  were  at  the  same  time  both  vendors  and  purchasers.  Dig. 
h.  t.  fr.  46.  And  though  it  was  lawful  for  the  city  magistrates 
and  administrators  to  purchase,  on  obtaining  a  special  rescript 
from  the  Chief  of  the  State,  Code  1.  53.  fr.  un.  pr.  {de  con- 
tractibvsjudicum),  yet  in  respect  to  provincials,  it  was  enacted 
that  a  purchase  by  them  should  not  be  valid,  although  made 
with  the  permission  of  the  Emperor  {d.  fr.  §  2.  3) ;  by  which 
law  what  had  been  noted  in  more  general  terms  by  Marcianus 

*  A  constitution  of  the  Emperors  Severus  and  Antoninus. 
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in  Dig.  h.  t.  fr.  46  as  to  purchase  with  consent  of  the  Prince  was 
to  that  extent  altered.^  If  magistrates  and  the  like  persons 
purchase  anything  beyond  the  limits  of  their  official  duty  in  a 
place  where  they  execute  their  office  or  administration,  they  are 
by  way  of  penalty  mulcted  in  the  price,  which  goes  to  the  Fisc, 
and  the  thing  purchased  is  restored  to  the  vendor,  Dig.  49. 14. 
fr.  46.  §  2  {dejure  Fisci),  unless  the  vendor  has  been  subjected 
by  such  Governor  [or  magistrate,  Praeses]  to  manifest  fear  and  *^^ 
constraint,  for  then  the  price  ought  not  to  go  to  the  Fisc,  but  ^ 
to  the  vendor  himself,  Cod.  1.  20.  fr.  11  {de  his  quae  vi 
vietusve  causa) ,  and  this  by  a  special  [i.e.,  exceptional]  law; 
for  otherwise  [i.e.,  in  the  ordinary  course  of  law]  the  person  who 
recovers  a  thing  in  an  action  founded  on  fear  has  reciprocally 
to  forego  the  price.  Cujacius  lib.  16.  ohsen\  13.  However, 
from  these  rules  also  are  excepted  paternal  lands  and  things 
in  the  nature  of  provisions  and  clothing,  for  magistrates  are 
permitted  to  purchase  these.  Cod.  1.  53.  fr.  un.  (de  contract, 
judicuvi) ;  Dig.  h.  t.fr.  62.  p'-;  Dig.  1. 16.fr.  6.  §  idt.  de  officii 
proconsvl.;  Arg.  Dig.  49.  16.  fr.  9.  de  re  militari.  Consult 
Raevardus  lib.  2.  vaiior.  cap.  20 ;  Jacobus  Gothofredus  ad.  I. 
5.  Cod.  Theodos.  d^  iis  quae  administrationibus  distracta  sunt  ; 
and  Ant.  Matthaeus  De  Auction,  lib.  1.  cap.  10.  n.  2  et  seq. ; 
where  he  discusses  whether  according  to  our  present  usages 
a  Judge  who  decrees  a  public  sale,  or  his  clerk,  or  the  officer 
who  sells,  or  the  crier  or  other  assistants  at  a  public  auction 
may  bid  and  become  the  purchaser  as  the  highest  bidder. 

§  11.  No  one  may  purchase  a  house  in  order  to  pull  it 
down,  under  penalty  of  paying  double  [the  price]  to  the  Fisc, 
but  in  the  event  of  his  doing  so  and  paying  this  to  the  Fisc, 
the  vendor  is  bound  to  restore  the  price  to  the  purchaser. 
Dig.  h.  t.  fr.  52,  so  that,  in  the  result,  the  purchaser  and 
vendor  are  each  mulcted  in  the  single  price.  Dig.  39.  2./r. 
ult.  (de  damno  infecto) ;  Ant.  Faber  in  rational,  ad.  I.  52.  By 
modem  customs  it  is  also  prohibited  to  a  monastery  or  a 
chui'ch  to  purchase  or  acquire  by  any  title  immoveable  property, 
whether  allodial  or  feudal.  Edict.  Caroli.  V.  llth  October, 
1520,  vol.  S.placit  HoU.  pag.  896.  As  respects  noblemen  and 
persons  of  high  rank,  they  could  indeed  purchase  for  their  own 
use,  and  even  engage  in  the  more  liberal  kinds  of  mercantile 
business,  without  loss  of  dignity,  since  this  is  nowhere  inter- 
dicted to  them  [in  the  law — Tr.]  ;  but  they  could  not  be  petty 

♦  The  same  law  applied  to  the  Procurator  CaesariSy  Dig.  ut  cit. 
What  the  duties  of  his  office  were  may  be  ascertained  from  Voet's 
Commentary  on  Big.  lib.  1.  tit.  19. 
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traders  or  vltimi  negotiatorea*  as  we  find  in  the  Cod.  12.  1. 
f}\  6  {de  dignitat.) ;  for  thereby  they  might  make  more 
difficult  the  commerce  of  buying  and  selling  between  plebeian 
purchasers  and  petty  dealers,  as  the  common  people  might  be 
oppressed  by  the  more  powerful ;  and  therefore  to  this  sort  of 
petty  trading  must  be  restricted  the  provisions  of  the  text  in 
Cod.  4.  68. /r.  3  (de  commercis  et  mercatoHbm  +).  Arg.  d.fr.  6 ; 
Cod.  12.  1  (de  dignitate) ;  Cod.  12.  58.  fv.  12  (de  cohm'talibus 
principihus).  See  Groenewegen  ad.  fr.  3.  Lastly,  it  should 
be  known  that  sometimes  trading  is  interdicted  for  the  public 
benefit;  for  which  reason  the  States  of  Holland  prohibited 
persons  from  wandering  about  the  towns  or  villages  in  boats, 
vehicles,  or  otherwise,  and  offering  goods  for  sale  from  house 
to  house,  because  such  kind  of  traffic,  commonly  called  ventja- 
geryey  I  is  not  only  prejudicial  to  the  authorised  guilds  of  traders, 
but  affords  opportunity  for  defrauding  the  revenue  duties. 
Placit.  Ordin.  Holl.  16th  March,  1679,  vol.  3.  placit.  pag.  806, 
and  SOth  March,  1679,  and  6th  Apnl,  1680,  d.  vol.  3.  pag.  802. 
Moreover  it  was  not  infrequent  by  decree  of  a  Judge  to  interdict 
from  business  by  way  of  punishment,  Di/7.  48.  19.fr.  9.  §§  9.  10 
(depoenis)  and  Dig.  1.  12.  fr.  1.  §  13  (de  offic.  praefect.  iirhi.)  \; 
and  also,  on  the  other  hand,  a  judgment  was  sometimes  passed 
whereby  one  was  compelled  to  carry  out  some  business  (negotiari), 
Dig.  48.  19.  d.  1.  9.  §  10  (depoenis).^ 

§  12.  No  one  who  is  prohibited  from  purchasing  for 
himself  can  attain  the  same  end  through  the  interposition  of 
another  person ;  for  this  would  be  a  fraud  on  the  law.  I.  unic. 
Cod.  1.  53  (de  contract,  jiidicum);  Dig.  h.  t.  fr.  46  (18.  1) ; 
Dig.  26.  8  //•.  5.  §  3  (de  autorit.  tut) ;   Gothofredus  in  notis 


♦  Lltimi  iiegotiatioreSy  retail  dealers  ?  N  egotiatores  may  mean  Brokers, 
but  Cicero  also  uses  the  teim  to  distinguish  traders  from  merchants,  i.e.y 
from  those  who  import  or  export  produce.  Ac.  in  Verreni  Lib.  2.  cap.  77 : 
pro  Orat.  Plancio  cap.  26.  §  64. 

t  Prohibiting  persons  of  noble  birth  or  dignity  from  Trade. 

%  Vetitjaager;  **  a  vessel  employed  in  fetching  pickled  herrings  from 
the  fishermen  at  sea  for  sale  on  shore.'*     Wilcox  Sict. 

II  The  extensive  ran^  of  cases  in  which  the  proconsuls  used  to 
exercise  this  power  of  issuing  injunctions  or  interdicts  both  against  the 
exercise  of  trades  and  professions  and  against  individual  persons  from 
exercising  them,  as  mentioned  in  a  work  of  Ulpian  quoted  in  Dig.  Hb.  48. 
tit  19.  fr.  9,  is  well  deserving  of  note.  See  also  the  passage  cited  from 
the  Cod.  Amongst  others,  full  prominence  is  given  to  the  liability  of 
legalpractitioners  to  those  interdicts  either  temporarily  or  permanently. 

If  Also  by  way  of  punishment :  for  this  portion  of  the  Digest  deals 
with  the  various  sorts  of  punishments. 

C.P.         '  C 
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ad  Dig.   h.  t.  fr.  46;    Ant.   Matthaeus  De   miction,  lib.  1. 
cap.  10.  n.  13. 

§  13.  With  respect  to  what  things  may  be  sold,  the 
jurisconsult  has  laid  down  in  Dig.  h.  t.  (18.  1.)  /r.  34.  §  1. 
the  general  rule  that  everything  can  rightly  be  sold  which  one 
can  have,  or  [juridically]  possess,  or  sue  for  ;*  but  there  can 
be  no  sele  of  such  things  as  are  excluded  from  commerce 
by  nature,  by  the  ju8  gentium y  or  by  the  usages  of  the  State. 
Nor  does  it  matter  whether  such  things  as  are  not  excluded 
from  the  commerce  of  men  are  things  present,  or  things 
future,!  such  as  annual  rents,  whether  payable  in  money 
(which  is  then  considered  as  a  coi^jms  or  commodity),  or  in 
annual  fruits.  Novell.  160.  cap.  1. ;  NoreU.  72.  cap.  7 
(si  vero  habeat).  Also  fruits  to  be  afterwards  produced  [may 
be  sold],  and  com  which  is  still  growing.  Dig.  h.  t.  fr.  8. 
et  fr.  78.  §  ult.,  and  that  either  simpliciter  or  with  the 
addition  of  a  pact  that  the  vendor  is  to  be  answerable  "«i 
quid  vi  aut  tempestate  factum  esset,'*  i.e.,  if  anything  should 
happen  by  [atmospheric]  violence  or  bad  weather ;  in  which 
convention  are  included  only  unusual  and  immoderate  storms, 
and  not  such  as  arise  and  are  hurtful  **  secundum  consuetudinem 
tempestatis,''  i.e.,  in  accordance  with  the  usual  weather  of  the 
season.  Dig.  h.  t.  fr.  78.  §  tdt.  junct. ;  Dig.  19.  2./r.  15.  §  2. 
fr.  25.  §  6  {hcati).  And  though  in  Friesland  the  sale  of  green 
standing  com  was  forbidden  {Sande.  Decis.  Frisc.  lib,  3.  tit.  4. 
d^fin.  7),  and  various  prohibitory  edicts  on  this  subject  have 
been  formerly  promulgated  by  the  Counts  of  Holland  (Neo- 
stadius,  Curiae  Supr.  Decis  61),  these  in  time  became  obsolete, 
and  therefore  the  Roman  Law  in  this  respect  is  observed  both 
in  Holland  and  Utrecht;  Groenewegen  ad  fr.  78.  §  «Zf.  h.  t. 
Paulus  Voet  ad  pr.  Inst,  de  Contrah.  Emt.  n.  7.  AVhen  the 
fruits  of  the  following  year  have  been  sold  simpliciter  [i.e., 
unconditionally  and  absolutely],  and  none  are  produced,  there 
is  no  sale ;  but  it  is  otherwise  when  an  **  uncertainty  '*  [i.e.,  the 
chance]  of  fruits  to  be  afterwards  produced,  and  therefore  only 
an  expectation  (spes),  has  been  purchased ;+  for  it  is  laid  down 


•  **  Hubert  vel  posaidere  vel  pereequi  j)ote8t." 

t  For  the  word  Hes  includes  things  non-existing  as  well  as  things 
existing,  and  all  Rea  may  be  sold  which  are  commerciable.  Heineccim 
Eleineuta  Juris  Civilis  ad  hoc  tit,  para.  III.  §  257.  And  in  the  case  of 
future  fruits,  the  sale  is  considered  as  made  jam  tunc  when  they  come  into 
existence.  Dig.  h.  t,  fr,  8.  There  may  even  be  a  sale  sine  re,  as  when  a 
chance  is  sold ;  for  example,  the  chance  of  a  take  of  fish  or  game,  or  of 
largesses  thrown  to  a  crowd,  even  though  nothing  shoxild  be  caught  or 
secured.    Dig.  ibid,  §  1. 

I  Spei  emptio  as  the  Eomans  called  it. 
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that  a  hope,  a  chance,  say  the  draught  of  a  net,  may  be 
purchased ;  as  the  spes  then  has  the  function  of  a  res  or  thing.* 
Dig.  h.  t.  fr.  8.  §  1 ;  Dig.  19.  1.  /r.  12.  {de  act.  empti.) ;  Arg. 
Dig.  17.  4../r.  11  (de  hered.  rel  actio,  vendiia).  Ant.  Faber 
lib.  4.  tit.  42.  defin.  26. ;  Carpzovius  defin.  for.  j><^t.  2.  comtit. 
37.  dejin.  25.  To  this  "emptio  spei'*  is  also  to  be  properly 
refeiTed  the  fai-ming  of  mines,  when  the  Chief  of  the  State 
concedes  for  a  price  the  right  of  extracting  minerals  from 
them,  whether  the  out-turn  greatly  exceed  expectation  or  fall 
short  of  it,  or  though  nothing  be  extracted.  Ant.  Matthaeus  De 
auctio7i.  lib.  2.  cap.  4.  mun.  9.  10.  11.+ 

§  14.  Moreover  it  matters  little  whether  what  is  sold  is 
the  property  of  the  vendor  or  not,  Dig.  h.  t.  fr.  28.  Arg.  Dig. 
41.  8.  fr.  15.  §  idt.  (de  tmup.  sea,  usucap.)^  inasmuch 
as  he  is  bound  to  purchase  the  same  thing  elsewhere  and 
fulfil  his  contract,  unless  he  prefers  to  be  condemned  in 
damages,  if  he  knowingly  sold  another's  property.  Dig.  19. 
1. 30.  §  1  (de  act.  emp.).  For  if  he  acted  in  good  faith  he  is  no 
farther  bound  than  for  the  delivery  of  vacant  possession,  t  and 
is  only  liable  in  damages  for  the  id  quod  interest  in  the  case  of 
judicial  eviction.  Dig.  19. 4. 1  (de  rerumpermut.).  What  is  said 
in  Cod.  4.  52.  1  (de  commun.  rer.  alienat.)  and  8.  32.  3  (de  rei 
rindicat.)  to  the  effect  that  the  sale  of  another's  property  is 
illegal  and  null  in  law  does  not  refer  to  the  completion  of  the 
sale  by  consent,  but  to  its  consummation  by  delivery,]  when 
a  vendor  has  without  any  right  made  delivery  of  a  thing 
sold  by  him  which  he  knew  to  be  the  property  of  another, 
before  he  has  himself  acquired  the  ownership  of  it;  as 
abundantly  appears  from  the  texts  themselves.  Whence  also, 
the   owner   of    the   thing  may   vindicate   it    so  long   as   the 


♦  Sp€8  fumjatur  vice  rei, 

t  It  is  worthy  of  observation  that  in  a  Note  to  Van  Leeuwen's  Censura 
Forensis,  part  1.  lib.  4.  cap.  19.  n.  21  (Edition  of  De  Haas,  1741),  it  is 
mentioned  that  sales  of  com  of  which  the  vendor  has  not  the  ownership, 
to  be  dehvered  at  a  future  time,  and  at  the  option  of  the  buyer,  are 
prohibited  by  an  Edict  of  the  States  General  17tii  Oct.  1698  fPlacit.  pag. 
1371} ;  and  the  question  is  raised  whether  the  Edict  incluaes  all  com- 
modities. Quaere  as  to  the  law  of  what  are  now  known  as  **  Time 
haryaina  "  ? 

t  Vacua posaessio :  i.e. ,  undisturbed  possession  of  a  thing  unoccupied  by 
another. 

II  The  Civil  law  distinguishes  between  the  **  completion"  of  the 
mere  contra^  of  sale  (which  is  effected  by  consent  alone  and  agi*eement  of 
parties  as  to  the  commodity  and  the  pnce)  and  its  **  consummation  '*  or 
**  implement,"  which  is  effected  by  delivery  of  the  res  and  payment  of  the 
price,  which  is  the  ^' finis  extremus  "  of  the  contracting  parties.  Vinnius 
coin,  ad  Inst.  3.  24.  pr, 

c2 
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purchaser  has  not  acquired  the  right  of  ownership  by  usucaption.* 
Cock  3.  52.  1  (de  comviuii.  rev.)  ;  Dig.  h.  t.  fr.  28.  When 
things  are  the  common  property  of  several  co-owners,  each  of 
them  can  only  sell  or  transfer  by  delivery  to  the  purchaser  to 
the  extent  of  his  own  share,  Code  3.  62.  /)*.  1.  fr.  2  {df*, 
commun.  rer.  alienat.),  Dig,  17.  2.  fi\  68  {pro  socio),  excepting 
in  the  case  of  the  Fisc  who  has  the  privilege  of  selling  the 
whole  of  a  thing  which  he  has  in  common  with  another, 
in  order  that  the  property  of  the  Fisc  may  the  more  readily 
find  a  purchaser;  but  the  rateable  proportion  of  the  price 
corresponding  to  the  share  of  the  joint  owner  with  the 
Fisc  must  be  refunded  to  him.  Code  3.  52.  2  {de  commun. 
rer.  alieimt.)  ;  Peregnnus  De  Jure  Fisc.  lib.  6.  tit.  4.  n.  23 ; 
Appendiu  Decisionum  post  responsa  Jurisc.  Holl.  paH  3.  vol.  1. 
pag.  21.     Add  the  title  Communi  Divid.  n.  7  {Dig.  10.  3). 

§  15.  No  sale,  however,  of  a  free  man,  or  of  things  which 
are  inviolable,  religious,  or  sacred,!  can  stand ;  not  even  when 
made  conditionally,!  Dig.  18.  1.  fr.  6.  fr.  22.  et  seq.  fr.  34. 
§  2,  excepting  in  a  few  cases  enumerated  in  the  title  de 
rerum  divisione  {Lib.  1.  Tit.  8),  n.  6.  The  law  in  respect 
to  purchase  either  knowingly  or  unwittingly  of  such  sacred, 
&c.  things,  other  than  those  so  excepted,  has  been  already 
stated  in  n.  5.  ante.  As  respects  sales  of  prebends  and 
canonries,  which  are  admitted  in  some  places,  these  when 
made  by  persons  in  health  are  valid  immediately  on  resignation ; 
but  if  made  by  the  infirm  and  sick,  they  are  valid  only  in  the 
event  of  the  vendor  surviving  for  twenty  full  days  from  the  time 
of  his  formal  resignation,  and  this  period  is  computed  de  momenta 
in  momentum ;  see  further  on  this  subject  Abr.  a  Wesel 
Ad  Novell,  const.  Ultraject.  art.  18.  Also  the  sale  is  void  of 
things  burdened  by  a  testator  with  afidei  commissum  ;  or  which 
the  law  has  forbidden  to  be  sold ;  in  which  latter  is  included 
immoveable  property  settled  in  dowry  without  a  valuation;  ||   so 


*  /.e.,  the  prescription  of  the  later  Eoman  Law. 

t  Rertim,  sandarum^  rfligiosarum^  aacrarum.  See  the  distinctions 
between  these  explained  in  Inst.  2.  1.  §§  7 — 10,  and  also  in  the  Digest 
1.  8.  ftr,  fr.  6 — 9  (de  divisione  rerwn). 

X  So  even  the  sale  of  a  free  person  "  when  he  shall  be  a  slave"  is 
forbidden,  for  though  res  futurae  may  be  sold  it  is  unlawful  to  provide 
for  such  a  case  as  this.    Dig.  18.  l.fr.  34.  §  2. 

II  This  refers  to  what  is  called  Dos  inaestimtUa.  If  the  property  settled 
in  dowry  have  a  valuation  put  on  it  at  the  time,  the  Eoman  law  allows 
the  husband  to  ahenate  it  and  to  be  only  responsible  on  the  dissolution 
of  the  marriage  to  restore  such  estimated  value ;  and  this  whether  the 
property  be  moveable  or  immoveable.  On  the  other  hand,  if  it  was 
inaestimata  and  immoveable,  the  law  prohibited  its  aHenation  by  the 
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that  in  the  one  case  the  fide-commissary  heir,  and  in  the  other 
the  wife  or  other  person  to  whom  the  dowry  ought  to  have 
reverted  on  the  dissolution  of  the  marriage,  may  vindicate  it 
from  an  alienee.  Code  6.  43.  fr.  3.  §  2.  3  {comvmnia  de 
legatia) ;  Inst  2.  8.  pr.  (quilnis  alien  licet  vel  non.).  It  is  different 
when  a  prohibition  against  alienation  depends  merely  on  a  pact 
annexed  to  the  contract,  for  in  that  case  a  sale  made  in  breach 
of  the  pact  subsists  and  remains  valid,  and  the  Vendor*  with 
whom  it  was  so  covenanted  has  only  a  personal  action  for 
damages.  Code  4.  6.  3  {de  condict.  oh  causani  dator.) ;  Dig.  45. 
l./r.  135.  §  8  {de  verboi\  oblig.) ;  Dig.  2.  14.  Jr.  61  {de  pactis)  ; 
Bespons.  Jurisc.  HoU.  part  3.  vol.  2.  consil.  338.  revera  238. 
2)ag.  692  et  seq,,  unless,  according  to  modern  usage,  the  pact 
against  the  alienation  of  immoveable  property  has  been  adhibited 
to  the  solemn  delivery  of  the  property  +  before  the  Judge  of  the 
])lace.t  Groenewegen  ad  Cod.  4.  6.  I.  3.  de  condict.  ob  causani 
datorum.  For,  a  prohibitory  law,  and  also  the  will  of  a  testator 
(which  is  observed  as  law)  affects  the  alienated  thing  itself  by 
the  prohibition,  which  therefore  runs  with  it,  and  gives  room 
for  vindication;  but  a  pact  only  binds  the  person,  and  the 
thing  itself  is  not  affected  thereby. — Clearly,  as  the  dominium 
of  a  thing  is  not  transferred  by  pact  without  tradition  {Code 
2.  3.  20.  de  pactis.)  y  so  neither  can  it  be  effected  by  a  pact 
that  a  thing  thereby  prohibited  to  be  alienated  should  ipso  jure 
revert  to  the  vendor|i  without  delivery,  after  alienation  in 
breach  of  the  agreement.  On  the  other  hand,  as  the  ownership 
of  a  thing  passes  under  a  testament  to  the  person  to  whom  it  has 

husband  without  his  wife's  consent.  lust.  2.  8  />r.  In  the  former  case  the 
value  rather  than  the  specific  land  or  other  property  is  considered  to  have 
been  principally  regarded  at  the  time  of  settlement.  See  Warukoeimfa 
Inst,  §§  386—391,  and  oui-  Author's  Com,  on  the  Pandect,  Lib,  23. 
Tit.  3.  N.  19. 

♦  Vendor  or  other  alienator,  such  for  example  as  a  donor ;  Groenewegen 
ut  cit,  infra, 

t  In  which  case  the  restriction  against  alienation  is  a  covenant  affecting 
the  land.  **  It  is  necessary  that  such  a  prohibition  should  be  annexed  to 
the  property  itself  and  be  sealed  with  the  same  solemnities  as  are 
requisite  for  the  valid  transport  of  the  property  itself."  2  Burge  Com, 
OH  Colonial  and  Foreign  Laws,  p,  440.  And  Groenewegen  says  that  for 
a  restriction  against  alienation  of  immoveables  to  be  operative,  it  must 
be  made  in  writing  and  in  ipsa  traditione  coram  magistratu  rei  sitae, 
Groenewegen  ad  Code  4.  6.  3.  n,  4.  An  alienation  of  moveables  in 
breach  of  the  contract  is,  however,  valid  and  passes  their  ownership,  so 
that  the  party  with  whom  the  contract  is  broken  has  no  power  to  vindicate 
them,  but  only  a  personal  right  of  action  for  damages  for  breach  of 
contiuct. 

X  Coram  lege  loci,  or  as  Groenewegen  has  it,  coram  Judici. 

II  Or  other  alienator,  whether  by  the  contract  of  sale  or  by  any  other 
contract,  Oroenewegeu  ut  at.  Su2>, 
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been  bequeathed,  without  delivery  or  physical  possession  being 
taken  of  it  (sine  traditione  aut  apprchensione)^  Di(f,  47.  2.  64 
(de  fnrtis),  Dig.  41.  2.  23  (de  acquir.  vel  aviitt.  possess.),  so 
also  a  prohibition  against  alienation  made  by  a  last  will  can 
in  the  same  wa^y  effect  that  the  ownership  of  a  thing  alienated 
in  breach  thereof  shall  revert  ipso  jure  and  without  any  delivery, 
to  those  in  whose  favour  the  prohibition  was  made. 

§  16.  With  respect  to  the  sale  of  stolen  property,  an 
accurate  distinction  is  maide  by  Paulus;  for  if  both  the 
purchaser  aud  vendor  know  that  what  is  sold  has  been  stolen, 
no  obligation  is  contracted  by  either  party;  if  only  the  pur- 
chaser knows,  the  vendor  will  not  be  bound  ;  but  nevertheless 
he  obtains  nothing  ex  rendito,  unless  he  fully  performs  all  he 
undertook  to  do.*  But  if  the  vendor  knows  and  the  purchaser 
is  ignorant  of  the  fact,  an  obligation  is  contracted  on  both 
sides,  viz.,  on  the  vendor,  when  he  has  received  the  price,  to 
deliver  the  stolen  property  discharged  from  the  flaw  {vitinm) 
of  theft,  or  otherwise  to  pay  tlie  id  quod  interest ,  in  the  same 
way  as  in  the  case  of  a  person  who  has  knowingly  sold 
another's  property.  Dig.  h.  t.  fr.  34.  §  3,  Grotius  Maniiduct. 
ad  jiirisprnd.  Holland,  lib.  3.  cap.  16.  n.  5.  Among  things 
stolen  is  properly  reckoned  grain  supplied  for  the  public  service 
or  despatched  for  the  army  if  [fraudulently]  sold;  the  purchase 
of  which  subjected  common  persons  even  to  capital  punish- 
ment, Cod.  4,  40./;*.  3./r.  4;  and  also  cattle  forcibly  taken  by 
soldiers,  the  purchase  of  which  was  prohibited  in  the  last 
century  under  pain  of  arbitrary  punishment  and  restitution  of 
uhat  was  bought,  without  refund  of  the  price.  Edict  of 
Philip,  King  of  Spain  and  Coxint  of  Holland,  2Sth  July,  1573, 
tol.  2.  j^ldcit.  HolL  2^cig'  215.  in  fine.  And  so  also  the  iron  and 
wood  work  taken  from  country  houses  destroyed  by  robbers  or 
the  enemy;  against  the  purchasers  whereof  the  penalty  of 
payment  of  double  the  value,  besides  arbitrary  punishment, 
was  enacted  by  the  Edict  of  Philip,  ISth  October,  1574,  d.  vol.  2. 
2)ag.   2119,  which   was   enforced   in   many  cases   during   the 


-''  The  full  sense  of  the  passage  seems  to  be :  If  the  purchaser  knew 
that  what  was  sold  was  not  the  vendor's  propertv,  but  the  vendor  himself 
•did  not  know  this,  he  (the  vendor)  is  not  bound  to  deliver  possession  to 
the  purchaser ;  but  he  will  not  be  entitled  to  the  benefit  of  the  action  ex 
vendito,  i.e.y  to  sue  for  the  price  agreed  on,  unless  he  has  fully  fulfilled 
the  ordinary  obligations  of  a  vendor  to  make  deliverj%  &c.  The  words  of 
the  text  (which  are  taken  from  the  Big,  18.  L  34)  are:  si  emptor  solus 
sciat,  noil  obligahitur  venditor ;  nee  tamen  ex  vendito  quicquam  consequitur, 
nisi  ultro  quod  convenerit  praestet. 
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French  war  in  1672.     Abrah.  a  Wesel  de  remissione  mercedis 
cap.  11.  n.  25  et  mult.  seq. 

§  17.  Further,  traffic  in  purple  was  forbidden  to  private 
persons ;  though  now  the  luxury  of  the  age  permits  purple  of 
spurious  colour  (the  genuine  being  lost)  to  be  purchased  and 
used  by  any  one.  See  Cod.  4.  40.  /.  1.  &  2  {quae  res  venire  non 
possiint)  and  the  whole  of  the  title  Cod.  11.  8.  {de  vestibus 
holoberis  et  auratis,  tOc,) ;  Panicrollus  He  nun  memorahil.  lib.  1. 
de  rebus  deperditis  tit,  1.  2.  ibique  Salmutheus  in  notis  Cujac- 
cius  lib.  12.  observat.  24.  Sim.  Van  Leeuwen  Cens.  For.  part  1. 
lib.  4.  cap.  ,19.  n.  25.  vers.  *^  quae  dam.''  Neither  a  Jew,  a 
heretic,  nor  a  pagan  could  acquire  a  Christian  slave :  tot.  tit. 
Cod.  1.  10  (ne  maneipium  Christ.  Judaeus  vel  he  ret.  rel  2)ag. 
habeat  possideat,  tCr.).  The  patrimonial  lands  of  the  Chief  of 
the  State  are  excluded  from  commerce  and  cannot  be  sold  to 
private  persons  without  his  command.  Dig.  80. 1.  fr.  89.  §.  xdt. 
(de  legatis  1) ;  Edict  of  the  States  of  Holland,  15th  Sej^tembcr, 
1620,  vol.  3.  placitor.  Holl.  pag.  784. 

§  18.  The  sale  of  P]unuchs  of  Romaii  race  was  also  for- 
bidden. Cod.  42.  I.  2.  {de  eunuchis).  And  the  same  held  as  to 
poisonous  drugs,  when  they  could  not  be  rendered  useful  by  the 
addition  of  some  otlier  substance.  Dig.  h.  t.  fr.  35.  §  2;  and 
also  books  teaching  false  doctrines.*  Code  1.  1.  /.  3,  §  3  {de 
Summa  Trinitate) ;  Code  1.  5. 1.  8.  nit.  et  L  16.  ^tdt.  {de  liaeret). 
Neither  arms,  oil  nor  wine  can  be  sold  to  barbarians,!  Code  4. 
41.  I.  1.  2  {quae  res  exportari  non  debeant),  Placitum  Ordin. 
general.  IWi  Oct.  1624,  Vol.  1.  placit.  Holl.  jyag.  1116  :  nor,  to 
enemies  [of  the  State],  iron,  grain,  salt,  stones  for  sharpening 
instruments  and  the  like.  Dig.  39.  4, 11  {de  publicanis).  Bris- 
sonius  Select,  antiq.  lib.  4.  cap.  4.  on  which  subject  there  are 
many  edicts  of  the  States  of  Holland  extant  Vol.  1.  j^lacit. 
Holl.  a.  jyagind  1076  ad  pag.  1130  a?u/  vol.  3  a.paff.  252  ad  pag. 
262.  Certainly  it  is  not  against  reason  to  refuse  all  commerce 
to  the  enemy.  For  just  as  when  one  member  of  a  partnership 
renounces  it  he  has  no  further  claim  on  his  partner  for  what 
he  would  have  been  entitled  to  have  had  rendered  to  him  by 
right  of  partnership.  Dig.  17.  2./r.  65.  §  6.  pro  socio,l  so  also, 

*  ''  Libri  trnprobaUte  hcUouis.^'  The  texts  cited  from  the  Code  are 
aimed  against  sundry  theological  dogmas  that  agitated  the  early  Christian 
Church. 

t  Id  est,  in  the  sense  in  which  the  Chinese  call  exterior  nations 
**  barbarians " ;  for  so  the  Eomans  styled  all  external  nations  but  the 
Greeks. 

X  As  the  passage  cited  has  it,  when  a  partner  quits  the  partnerdiip 
before  the  stipulated  tenn,  he  thereby  discharges  his  partner  from  him, 
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when  by  carrying  on  war  enemies  renounce  the  common  partner- 
ship of  mankind,  all  those  things  are  properly  denied  to  them 
which  otherwise  should  be  accorded  by  right  of  that  connec- 
tion and  its  reciprocal  obligations  {mutuonim  offieiomm),  the  chief 
of  which  is  the  right  of  commerce ;  so  much  so  that  the  Chief 
of  the  State  not  only  may  interdict  his  subjects  from  aiding  the 
enemy,  but  further  may  prevent  neutrals  from  carrying  arms 
or  any  kind  of  commodity  to  him,  or  taking  them  from  him  ; 
for  otherwise  they  would  give  him  aid  by  supplying  him  with 
necessaries,  and  giving  things  useful  to  him  in  exchange  for 
his  superfluities ;  and,  generally,  the  object  of  such  commerce 
being  the  profit  and  benefit  derived  from  it  in  increasing  and 
promoting  the  interests  and  benefit  of  those  whom  we  may 
by  the  law  of  war  oppress,  we  may  properly  prevent  others 
from  aiding  the  enemy.  For  though  it  may  seem  hard  that 
parties  desiring  to  be  neuti'al  should  be  excluded  from  all 
commerce  with  our  enemy  who  is  no  enemy  to  them,  yet  it 
would  be  harder  still,  and  it  is  prescribed  by  no  law,  that  we 
should  suflfer  our  adversary  to  be  better  provided  for  protracting 
the  war  and  made  more  powerful  for  injury  ;  especially  since, 
in  so  far  as  they  aid  him,  they  cannot  be  said  to  be  neutral, 
but  rather  to  hold  the  position  of  enemies  themselves.  Consult 
decretiim  Ordiniim  Gcneraliuin,  26th  JuJie,  1630,  printed  at  the 
end  of  the  liesj),  jniisc.  HolL  j>art  3.  vol.  1.  in  appendice 
decisionnm  j>.  54.  et  seq.  Except  where  it  has  been  otherwise 
provided  by  public  treaties,  in  accordance  with  the  various 
conveniences  of  nations  and  the  spirit  of  the  times ;  as  to 
which  may  be  consulted  the  various  conventions  between  Spain 
and  Belgium  llth  Dec.  1650,  ai-t.  4.  5.  6.  7.  vol.  1.  jylavit.  HoU. 
jjcuf.  109. 110.  Ill ;  between  Sweden  and  Belgium  ISth  March, 
1676,  vol.  «.  2^'  357.  358.  and  12th  Oct.  1679,  art.  14  et  seq. 
vol.  3. 2>'  1898  et  seq. ;  between  the  French,  the  Belgians  and 
the  Hanseatic  towns,  anno  1655  et  1657,  vol.  2.2)ag.  551  etseq. ; 
between  the  English  and  the  Belgians  Ist  Deer.  1674,  art.  2 
et  seq.  I'ol.  8.  j;.  352 ;  between  the  French  and  Belgians 
27th  Aprilis,  1662,  art.  27.  28.  29  et  seq.  vol.  2.  p-  2913 ;  lOth 
Aug.  1678,  art.  18  et  seq.  d.  vol.  3.  j>.  371.  Compare  Grotius 
De  jure  belli  et  2^^(^iff  H^-  8.  cap.  1.  n.  5.  Marquardus  de 
viercatura  lib.  1.  cap.  16.  Responsa  jurisc.  Holl.  j?a?t  2.  consiL 
121.  Ant.  Matthaeus  De  Criminibus  lib,  48.  tit.  2.  cap.  2.  n.  19* 
Groenewegen  afi  I.  2  Cod.  quae  res  ex2>ortari  non  debeant{^.  41). 
"When  such  treaties  have  been  made  between  nations,  if  any 


but  not  himself  from  his  partner, — ^he  disentitles  himself  to  any  share  in 
subsequent  incomings,  but  must  bear  his  share  of  expenditure,  imleas 
his  renunciation  was  one  of  necessity. 
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illicit  goods  (contraband  of  war)  are  carried  along  with  other 
lawful  goods,  confiscation  or  interception  can  only  be  made  of 
the  contraband  goods ;  and  the  lawful  goods  and  the  ship 
itself  are  to  be  restored  to  the  owner ;  though  by  the  Roman 
law  the  ship  also  was  to  be  confiscated,  unless  the  contraband 
articles  had  been  taken  on  board  by  the  master,  helmsman, 
proreta*  or  sailors  during  the  owner's  absence.  Dig.  39.  4.  11. 
I  2  {de  piihlieanis) ;  Articles  of  Commerce  between  Spain  and 
the  United  Netherlands  4f/t  Feb.  1648,  vol.  1.  placit.  p.  107. 
Treaty  between  France  and  the  Hanse  Towns,  1655,  ait.  2.  in 
fine  vol.  2.  jil^^ii-  Holl.  p.  555  ;  also  between  England  and  the 
United  Netherlands,  1674,  a;t.  7.  vol.  3.  p.  354  ;  also  between 
Sweden  and  the  Netherlands,  1676,  aH.  7.  d.  vol.  2.  p.  358  ; 
also  between  France  and  the  United  Netherlands,  1678,  art.  21. 
d.  vol.  3.  p.  372. 

§  19.  Allied  to  the  subject  of  the  non-exportation  of 
goods  to  the  enemy  is  the  prohibiting  of  goods  to  be  exported 
or  imported,  irrespective  of  war  and  even  in  time  of  peace,  as 
to  which  there  are  many  statutes  of  the  States  of  Belgium, 
enacted  in  accordance  with  the  circumstances  of  the  time,  and 
subsequently,  as  these  altered,  repealed  for  the  public  or 
private  benefit  of  citizens.  For  although,  generally,  the 
advantage  of  free  trade  is  singularly  remarkable,  forming  a 
kind  of  common  bond  between  races  and  nations,  and  so 
uniting  them  that  what  is  produced  by  one  country  seems  as 
it  were  produced  by  all,  and  things  brought  from  the  most 
distant  places  are  placed  at  hand  to  every  people,  just  as  if 
they  had  been  the  produce  of  their  own  country  ;  nevertheless 
commerce  and  the  right  of  importation  and  exportation  is 
sometimes  with  good  reason  forbidden  or  restricted  to  par- 
ticular persons,  modes,  or  times,  when  this  seems  expedient 
for  the  public  and  too  great  license  is  found  to  be  injurious. 
And  neither  can  it  be  doubted  that  it  is  the  right  of  the 
Magistrate  t  to  regulate  all  the  acts  of  the  citizens  within 
his  territories  in  such  wise  as  may  be  for  the  advantage  of 
the  citizens  of  his  own  State ;  although  in  consequence 
thereof  foreigners  may  be  hurt,  provided  only  no  right  of 
theirs  is  curtailed.  Evidently  there  is  the  strongest  reason 
for  forbidding  the  exportation  of  such  things  as  are  necessary 
to  the  citizens  when  their  expoilation  would  create  just 
apprehension  of  scarcity.  On  the  other  hand,  the  importation 
of  goods  may  be  rightly  prohibited  when  by  their  importation 

*Who  watched  at  the  prow  to  warn  the  steersman; — ^the  outlook 
man. 

t  Id  est,  the  Chief  of  the  State. 
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our  own  manufactures  and  the  industry  of  our  own  artificers 
would  be  diminished ;  or  when  our  resources  and  especially 
our  ready  money  would  be  excessively  drained  into  the  purse 
of  foreign  countries  ;  or  when  the  citizens  would  be  more 
tempted  to  luxury  than  to  the  manliness  and  frugality  of  their 
ancestors;  or  finally,  when  buyers  would  be  defrauded  by 
goods  of  an  inferior  brand  being  introduced  and  mixed  with 
genuine  and  honest  articles  and  sold  to  ignorant  persons  at  as 
high  a  price  as  these.  That  it  is  nearly  on  these  grounds  that 
the  edicts  of  our  States  prohibiting  importation  or  exportation 
rest,  may  be  readily  seen  from  their  tenor.  Consult  Puffen- 
dorfif  De  jure  natural,  et  gentitnn  lib,  3.  caj).  8.  n.  11.  12. 
Maevius  Ad  jus  Luhecense  lib.  8.  tit,  6.  art.  7.  and  the  present 
work,  in  the  title  dejustitia  etjure  n.  18  {lib.  1.  tit.  1). 

§  20.  It  must  be  borne  in  mind,  however,  that  those  laws 
whereby  freedom  of  commerce  and  of  importation  and  expor- 
tation are  restricted  receive  a  strict  interpretation,  and  are 
not  extended  beyond  the  articles  mentioned  in  the  prohibitory 
statute.  Wherefore,  if  the  exportation  of  grain  (frumentum) 
be  forbidden,  although  this  is  miderstood  to  include  flour, 
com  in  the  stalk  and  bread,  lest  a  fraud  on  the  law  should  be 
committed,  Arg.  Dig.  41.  1.  /;*.  7.  §  7.  in.  fine,  (de  acqnir.  rer. 
domin.)  Menochius  de  arbitrar.  jiid.  lib.  2.  casa  585.  n.  11.  Ant. 
Matthaeus  De  auction,  lib.  2.  caj).  4.  num.  4,  yet  it  does  not 
include  ])ulses,  such  as  peas,  linseed  and  the  like,  Arg.  Dig.  50. 
16. /r.  17.  de  verb.  Hignif.,  and  still  less  liquids  such  as  wine, 
oil,  &c.,  and  vice  versa.  Kesponsa  jurisc.  Holl.  jmrf  2.  consil.  9. 
Marquardus  de  Mercatura  lib.  1.  cap.  16.  n.  38.  And  that 
under  the  term  wine,  vinegar  is  not  implied,  if  it  was  not 
originally  wine,  is  clear  from  Dig.  Jr.  9.  §  idt.  h.  t.  (18.  1.)  and 
Dig.  88.  6.  .//•.  9.  §  1.  2  {de  tntico  vino  vel  oleo  legato).  Nor 
is  thread  {linurn),  or  hair  {jyilos)  covered  by  the  term  wool 
{lana)y  as  may  be  gathered  from  Dig.  82.  8.  Jr.  70.  §  10  {de 
legatis  III.) ,  and  as  shown  by  Ant.  Matthaeus  de  A  uction .  d.  lib.  2. 
cap.  4.  n.  4.  And  lastly,  a  prohibition  against  exportation  is 
not  to  be  extended  to  those  things  which  one  exports  not  as 
merchandise  but  only  for  his  own  use.  Arg.  Code  4.  61.  4  (de 
vectigal.  et  commissis.) ;  Christianeus  Ad  leg.  Mechlin,  in  prae- 
cludiis  n.  22  ;  Paulus  Voet  de  Statutis  sec.  7.  cap.  8.  num.  5. 

§  21.  Without  a  res  or  thing  which  maj^  be  sold  there 
is  no  purchase  and  no  sale.  Dig.  It.  t.  fr.  8.  Wherefore  if 
the  res  has  perished  entirely  before  the  contract,  the  contract- 
ing parties  being  ignorant  thereof,  nothing  follows  on  either 
side ;  but  if  in  part  only,  then  if  the  lesser  part  of  it  has 
perished,  the  price  is  to  be  proportionately  diminished ;  but  if 
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the  larger  portion,  so  that  less  than  half  of  the  thing  sold 
remains,  the  buyer  is  not  bound  to  stand  to  his  purchase.  Duf, 
h,  t  §  57.  And  it  is  the  same  if  the  thing  which  was  the 
motive  for  entering  into  the  purchase  of  the  property  no 
longer  exists  in  it ;  for  example,  when  one  has  bought  a  land 
for  the  sake  of  the  villa  or  plantations  on  it,  and  before  the 
contract,  the  villa  had  been  burned,  or  the  trees  been  over- 
tlu'own  by  the  wind,  or  consumed  by  fire,  without  the  knowledge 
of  both  pai'ties.  Dig.  h,  t.  fr.  58 ;  and  this  whether  the  sale 
was  made  privately  or  by  public  auction.  Ant.  Matthaeus  De 
auction,  lib.  1.  caj).  8.  n.  23.  But  if  the  purchaser  knew  that 
the  thing  had  perished,  the  vendor  being  ignorant,  he  is  bound 
to  pay  the  whole  price  [and  if  he  has  paid  the  whole  or  any 
part,  he  cannot  recover  it. — Tr.],  either  as  a  penalty  for  fraud, 
or  because  the  law  in  such  case  presumes  that  a  donation  was 
intended.  Dig.  h.  t.  fr.  57.  §  2.  junct. ;  Dig.  50.  17. /r.  58  {de 
reg.  juris.).  On  the  other  hand,  if  the  vendor  knew,  while  the 
purchaser  was  ignorant  of  it,  he  is  liable  in  damages  for  the 
id  quod  interest  to  the  latter ;  [and  the  sale  stands  good  if  any 
part  of  the  subject  remains. — Tr.*].  Dig.  h.  t.  fr.  57.  §  1. 
junct.;  Dig.  h.  t.fr.  4t.fr.  5.fr.  62.  §  1. 

§  22.  The  2>;rfmm,t  or  price  at  which  the  res  or  thing 
is  valued,  and  which  is  necessary  to  a  sale.  Dig.  h.  t.fr.  2. 

*  Dig,  id  cit.  fr,  61. 

t  The  following  ai-e  the  necessary  qualities  of  the  Pretiam,  as  defined 
by  the  following  authors.  It  must  be  certnm ;  Voet,  Pothier,  Hcineccius, 
and  Wamkoenig :  for  money ;  Voet^  Pothier,  Ileineccius,  and  AVam- 
koenig :— yiwf urn ;  Voet,  Heineccius,  and  Wamkoenig;  vfrmn,  as  well  as 
jmtum  ;  Heineccius  and  Wamkoenig.  Pothier  combines  the  two  last  in  the 
expression  "  it  must  be  serious  and  agreed  upon  with  the  intention  of  its 
bemg  exacted,  otherwise  there  will  not  be  a  sale  but  a  gift."  Ctmtrat  de 
Vente,  §  18.  It  is  not  necessary  that  it  should  precisely  represent  the 
true  value  of  the  thing  sold,  for  it  is  only  the  price  at  which  the  contract- 
ing parties  have  estimated  it ;  but  it  must  bear  some  proportion  to  the 
vadue,  or  it  will  not  be  a  '*  veiitable  "  price;  as  if  a  considerable  estate 
were  sold  for  a  single  crown  piece.  Pothier  ibid.  §  19.  Wamkoenig  and 
Heineccius,  on  the  contrary,  disassociate  the  tenns  verum  and  jxistam, 
using  verum  in  the  sense  of  **  veritable,"  and  ^^  jmtum  "  with  reference  to 
the  amount.  And  jnstum  pretium  is  stated  by  them  to  mean  a  price 
which  is  not  less  than  half  the  true  value,  i.e.,  which  does  not  cause 
enormous  lesion,  but  it  is  explained  that  a  sale  for  less  is  not  invalid,  but 
renders  it  hable  to  rescission.  Wamkoenig  Inst.  §870  et  seq.  and  Heineccius^ 
Efemeiita  Juris  Civilis  ad  h .  t.  §§  26 1 .  262.  A  sale  below  the  real  value,  being 
to  that  extent  a  donation,  is  valid  as  a  sale.  Wamkoenig,  §  871.  Dig.  h.  t.fr,  39. 
The  matter  of  this  note  is  well  summed  up  by  Burge  as  follows :  **  The 
price  cannot  be  said  to  be  real  or  serious  when  it  b^u*8  no  proportion  to 
the  value  of  the  property  sold.  It  is,  however,  wholly  distinct  from  that 
inadequacy  of  price  wmch  may  constitute  a  ground  for  rescinding  the 
sale.     It  applies  to  a  price  so  wholly  dlsproportioned  to  the  value  of  the 
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§  1.  /r.  72.  must  firstly,  be  justum  and  answering  to  the 
commodity  sold  [i.e.  an  equivalent  to  it. — Tr.],  though 
naturally  [i.e.,  by  the  jus.  naturale. — Tr.]  it  is  permissible  to 
the  contracting  parties  to  circumvent  one  another  within 
moderate  limits,  in  respect  to  the  price,  by  superior  shrewd- 
ness (solei-tia).  Dig.  4.  4.  fr.  16.  §  4  (de  minor.)  junct. ;  Cod.  4. 
88.  I.  8  {de  rescind,  vendit.).  Further,  it  must  also  consist  of 
money ;  as  to  which  see  Dig.  h.  tfr.  1,  and  not  of  other  things. 
Inst  h.  t  (3.  24)  §  2^arg.  Dig.  fr.  42  {de  fidei-jussorihus). 
But  on  this  point  there  was  a  diflerence  of  opinion  among  the 
ancient  jurisconsults,  of  which  we  have  a  vestige  in  Dig.  h.  t.fr. 
39.  §  1,  where  there  is  mention  of  a  sale  of  the  fruits  of  an 
olive  tree  for  a  certain  weight  of  oil, — unless  perhaps  the  **  sale  " 
referred  to  there  is  to  be  intei'preted  as  a  **  hiring  " ;  for  the 
word  einptioy  taken  in  a  wide  sense,  includes  locatio-condnctio, 
as  already  pointed  out  at  the  beginning  of  this  title.  It  certainly 
will  not  be  a  sale,  but  rather  a  gift,  if  a  price  is  only  fixed  for 
form's  sake,  and  not  with  the  intention  of  exacting  it.  Dig.  36. 
fr.  88.  h.  t.  junct;  Dig.  41.  6.  §  tdt  {[^ro  donato) ;  Dig.  24.  l./r.  5. 
§  5  {de  donat.  inter  vir.  et  uxor.).  It  is  otherwise  when  a  sale 
has  originally  been  for  money,  and  subsequently,  with  the 
vendor's  consent,  cattle  or  something  else  is  given  in  settle- 
ment ;  for  it  remains  a  purchase  {eviptio),  as  regard  is  to  be 
had  to  the  inception  of  the  contract.  Cod.  4.  44.  §  9  {de  rescind, 
rend.) ;  Jacobus  Coren  Obserr.  35.  circa  vied.  num.  1. 2.  3.  etseq. 
And  it  is  the  same  if  at  first  it  was  intended  to  exact  the  price, 
but  on  a  subsequent  change  of  purpose  this  is  remitted  to  the 
purchaser.  Dig.  19. 12. /r.  5  (locatio) ;  Dig.  24.  l./r.  5.^  5  {d^ 
donat.  inter  vir.  et  uxor.).  If  payment  be  made  partly  in  money 
and  partly  by  giving  something  else,  we  have  to  ascertain 
whether  the  contracting  parties  intended  that  it  should  be 
Purchase  or  Barter,  Arg.  Dig.  2.  14. /r.  7.  §  12  {de  j^actis),  and 
if  this  does  not  appear,  it  will  take  its  designation  according  as 
one  or  the  other  predominates ;  so  that  if  more  was  paid  in 
money  than  in  the  value  of  other  things  given,  it  must  be 
considered  a  contract  of  sale  ;  but  on  the  contrary,  if  more  was 
given  in  goods  than  in  money,  it  will  be  barter.  Cod.  4.  46.  L 1 
{de  rerum  jyermut.) ;  Dig.  19.  l./r.  6.  §  1  (de  act.  empt.);  Dig.  h. 

property  that  it  could  never  be  a  consideration  for  the  alienation.  The 
alienation  is  founded  on  some  other  consideration  and  can  only  be 
considered  a  donation.  When,  however,  the  price  is  illusory,  or  so  entirely 
nominal  as  to  exclude  the  possibility'  of  its  having  been  the  consideration 
for  the  transfer,  the  alienation  is  valid  as  a  donation  though  not  as  a  sale, 
Code  4.  38.  3.'*  2.  Com.  on  Col.  and  F.  law  473.  The  expression 
pretium  justum  in  the  text  of  Voet  is  used  in  the  sense  indicated  by  the 
above  italicised  words  of  Burge. 
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f./n  79.      Compare  Abr.  a  Wesel  De  Connub,  honor,  societ. 
tract.  2.  cap.  2.  n.  59.  60.  61.  62. 

§  23.  Moreover  it  is  necessary  that  the  price  be  cerium 
[that  is  to  say,  definite] ;  so  much  so,  that  one  cannot  sue  on 
an  instrument  of  purchase  which  does  not  state  the  amount  of 
the  price  with  certainty,  for  then  that  which  is  of  the  substance 
oiF  the  contract  does  not  sufficiently  appear;  imless  it  be 
declared  in  it  that  the  price  has  been  paid;  or  unless  the 
opponent  does  not  take  this  exception  to  the  instrument ;  or 
unless  it  be  an  old  one.  Andr.  Gail.  lib.  2.  observ.  13.  Zoesins 
ad  Pand.  4.  ft.  t.  n.  36.  Further,  a  purchase  is  not  sufficiently 
proved  by  witnesses  unless  they  depose  at  the  same  time  both 
to  the  agreement  as  to  the  price,  and  to  the  definite  amount 
agreed  upon.  And.  Gail.  d.  lib.  2.  observ.  13.  num.  8;  Fachineus 
lib.  2.  controvers.  cap.  34.  Pinellus  ad  rubric.  Cod.  de  rescind, 
rend,  part  2.  cap.  1.  n.  7  ;  Mantica  de  tacitis  et  ambig.  convent, 
lib.  4.  tit.  19.  n.  60.  61 ;  Perezius  ad.  Cod.  ft.  t.  num.  tdt.  But 
the  price  may  be  definite  either  j>^r  se  or  by  relation  to  some- 
thing else ;  thus,  for  example,  **  for  the  price  the  vendor  bought 
the  thing  for  " ;  or  "  for  as  much  as  is  in  a  certain  desk  " ; 
provided  there  is  something  in  the  desk,  for  otherwise  the  sale 
is  substantially  defective  (deficiat  substantia  venditionis);  Dig. 
ft.  t.  fr.  7.  §  1.  fr.  37 ;  junct.  Dig.  ft.  t.  fr.  2. 1.  Jr.  72 ;  or,  finally, 
when  it  is  left  to  the  decision  of  a  definite  third  party,  with  this 
qualification  however,  that  the  sale  will  be  void  if  he  should  be 
imwilling  or  unable  to  arbitrate.  Cod.  ft.  t.  I.  ult.  Inst.  ft.  ^  §  1 ; 
Dig.  19.  2.  fr.  25.  §  1  (locati).  It  is  plain  that  it  would  be 
improper  to  leave  the  determination  of  the  price  to  be  decided 
by  an  uncertain  person  (for  the  parties  might  never  agree  as 
to  the  arbitrator),  d./r.  unless  some  other  valid  contract,  such 
as  pledge,  has  preceded  it.  Dig.  20.  l./r.  16.  §  9  {de  pign.  et 
hypoth.)*  But  if  the  arbitrator's  decision  be  [manifestly! J 
inequitable,  it  ma}'  be  corrected  by  a  jvxlicium  bonaejidei,  that 
is,  by  the  judge  exercising  his  function  of  dealing  with  the  case 
ex  bono  et  aequo,  in  accordance  with  the  principle  applicable  to 
all  contracts  which  are  classed  as  **  negotia  bonae  fidei."     The 

*  For  instance,  a  condition  ma^  be  annexed  to  a  mortgage  that  in  tlie 
event  of  a  debt  not  being  paid  witmn  a  certain  time  the  mortgagee  is  to 
possess  the  property  by  title  of  purchase,  for  a  just  price  to  he  then  estimated^ 
and  the  reason  given  for  this  is  that  **  this  is  considered  as  a  conditional 
sale."    Dig.  ut  at. 

t  For  it  is  evident,  from  the  terms  of  the  text  in  Dig.  17.  2.  79,  that 
a  clear  case  must  be  made  out  to  justify  the  judge's  equitable  interference 
with  the  arbitrator's  decision:  **«i  Ntrvae  arhitrima  ita  praunm  est, 
tU  manifesta  iniqtiitas  ejm  appareat,  corrigi  potest  per  judicium  bonae 
fidei:' 
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inequity  of  the  award  is  considered  to  be  manifest  if  the  price 
fixed  would  injure  the  vendor  or  purchaser  beyond  a  half  [of 
the  actual  value] ;  at  least  according  to  the  rule  laid  down  in 
Cod.  4.  44.  I.  2  {de  rescind,  vendit.).  The  price  cannot  be 
rightly  left  to  the  decision  of  the  purchaser  or  vendor,*  Dig.  h. 
t.  fr.  85.  §  1 ;  Arg.  Cod.  h.  t.  13;  Dig.  45.  tit.  1.  fr.  108.' §  1 
{de  verbor.  oblig.) ;  and  therefore  an  agreement  leaving  to  one 
only  of  the  contracting  parties  to  select  a  third  party  to 
deteimine  the  price  was  disapproved.  Pinellus  ad  nibric.  Cod. 
4.  44.  I.  2  {de  rescind,  vend,  jiart  2,  cap.  1,  n.  6.  in  Jine).\ 

§  24.  The  sale  is  complete  as  soon  as  the  parties  have 
agreed  on  the  commodity  and  the  price  [although  the  price  has 
not  yet  been  paid  nor  any  earnest  money  given  J];  and  it 
cannot  then  be  receded  from,  Inst.  h.  t.  (8,  24)  ;>/•.,  unless  (as 
already  said)  it  has  been  provided  that  the  purchase  should  be 
made  in  writing,  or  something  else  is  necessary  by  a  special 
pact  under  which  there  still  remains  something  to  be  done, 
d.  j>r.  Inst.  h.  t.  Cod.  4.  21.  17  {de  fide  instrument.)  ;  or  the 
thing  has  been  bought  on  trial,  inasmuch  as  the  condition 
for  trial  entitles  a  purchaser  to  disapprove  [and  reject]  it. 
Dig.  h.  t.fr.  34.  §  5.  For  the  rest,  although  conditional  sales 
and  sales  of  fungibles!  are  not  complete  pending  the  condition, 
or  until  the  fungibles  have  been  weighed,  measured  or  counted, 

•  No  promise  can  stand  which  depends  on  the  will  of  the  promissor. 
**  Nulla  promissio  potest  consistere  quae  ex  volimtate  promittentis  statum 
capit."     Dig.  ut  at.  (45.  1.  108.  sec.  1.) 

t  Add  Dig.  18.  1.  /r.  7.  §  1.  And  see  in  the  same  sense  Bmnne- 
mannus  Com,  ad  Pand.  18.  1.  7.  num.  405.  and  his  Com.  on  the  Code 
4.  38.  13,  where  the  text  in/r.  7.  of  Dig.  18.  1  is  explained  and  limited 
to  its  true  meaning. 

X  Inst.  3.  24  pr.  But  the  ownership  does  not  pass  till  the  price  is  paid 
or  security  given  tor  it,  and  possession  delivered,  or  in  the  case  of  a  sale  on 
credit,  until  possession  is  delivered.  Till  this  is  done  what  is  acquired 
is  an  obligation  or  jus  in  personam  but  not  dominium  or  jus  in  rem.  Dig. 
18.  1.  19.  Inst.  2.  1.  41.  The  English  law  is  different  and  depends  on  a 
variety  of  distinctions  which  are  noted  in  the  commentary  in  Posters 
Gaius,  p.  338.  "  This  arises  from  the  peculiar  theory  of  English  law  that 
the  projierty  in  immoveables  is  transferred  by  a  sale  in  specie,  without 
reference  to  the  fact  of  delivery.  The  confusion  introduced  by  this  doc- 
trine, and  the  various  expedients  resorted  to  for  the  purpose  of  avoiding 
most  of  its  practical  consequences  (e.g,y  the  Bills  of  Sales  Act;  the 
equitable  doctrine  of  Vendors  lien :  the  equitable  rules  as  to  notice,  &c.), 
are  examples  of  the  inconvenience  which  arises  from  the  pretension  of 
oiu"  Courts  to  ignore  the  principles  of  the  Eoman  law,  while  compelled 
by  the  exigencies  of  commerce  to  adopt  the  results  of  these  principles." 
Note  to  Austin*6  Jurisprvdtncey  3rd  Edit.  vol.  1.  jj.  385. 

II  Things  which  perish  in  the  using  of  them  and  which  have  their 
function  in  measure,  weight  or  number.  See  the  Title  on  Loan  for 
Consumption  (i/w^wM7n)  Lib,  12.  tit.  1  {de  rebus  creditis). 
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nevertheless,  in  the  interim,  one  of  the  parties  cannot  with- 
draw from  his  contract.*  Dig.  h.  t.  Jr.  34.  §  5;  Arci.  Dig.  18.  6. 
//•.  8  {de  peric.  et  commod.  rei.  vend.).  Tii'aquellus  de  retract, 
gentilit.  §  1.  gloss.  2.  num.  27. 

§  25.  As  accessory  to  a  sale  there  may  Arrhae ;  and  also 
Pacts.  With  respect  to  Arrhae,  Isidorus  indeed  describes  this 
as  "what  is  given  in  the  first  instance  in  part  payment  for 
a  thing  purchased  on  a  contract  bonae  fidei,  and  which  is 
subsequently  made  up  to  the  full  amount ;  for  arrha  is  to  be 
supplemented,  and  not  taken  back ;  wherefore  one  who  has 
an  arrha  does  not  restore  it  like  a  pledge,  but  desires  it  to  be 
made  up  to  its  full  amount  {desidcrat  plenitudinem) ;  and  it  is 
called  arrha  from  the  thing  (*  a  re,')  on  account  of  which  it  is 
delivered " ;  Isodorus,  lib.  5.  Origin,  cap.  25.  in  med.  But 
the  jurisconsults  take  a  somewhat  different  view:  for  firstly, 
arrhae  may  consist  either  of  money  [as  earnest-money. — Tr.] 
or  other  things ;  if  money,  there  is  no  reason  why  it  should  not 
remain  with  the  recipient  after  it  has  been  given  by  the  pur- 
chaser to  the  vendor,  and  be  imputed  to  account  of  the  price  ; 
but  if  it  consist  of  other  things,  then,  after  the  completion  of 
the  contract  of  sale,  what  has  been  given  as  arrhae  may  be 
reclaimed  by  the  action  ex  emjHo,  or  by  the  condictio  sine  causa^ 
as  is  evident  from  Dig.  h.  t.  fr.  11.  §  6.  And  secondly,  an 
arrha  is  often  what  has  been  given  as  a  token  of  a  purchase 
contracted  and  completed  and  to  be  implemented  afterwards  on 
both  sides,  in  order  that  it  may  be  the  more  clearly  proved 
that  the  price  had  been  agreed  upon.  Dig.  h.  t.  fr.  35.  pr. 
Inst.  h.  t.  pr.y  but  sometimes  however  as  proof  of  an  inchoate 
purchase  to  be  further  perfected  in  writing  or  otherwise 
according  to  the  intention  of  parties.  Inst.  h.  t.  pr.  Cod.  4. 
21.  17  [de  fide  instrument).  In  the  latter  case  the  inchoate 
purchase  may  be  receded  from  at  the  loss  to  the  one  party  of 
the  arrhae  he  has  given,  or  on  restitution  by  the  other  of 
double  the  amount  which  he  has  received.  Inst.  h.  t.  pr.  Cod. 
4.  21.  17.  tit.  cit.  But  in  the  former  case,  according  to  what 
has  been  said  before,  all  pocnitentia  [or  right  of  change  of 
purpose]  has  been  excluded,  although  the  one  party  may  be 
ready  to  sacrifice  the  arrhae  he  has  given,  or  the  other  to 
restore  double  of  what  he  has  received.  Arg.  Cod.  4.  44.  12. 
[de  rescind,  vend.) ;  Cod.  4.  10.  L  5  (de  oblig.  et  act.). 

§  26.  As  respects  Pacta  [conventions,  agreements],  any 
that  are  honest  and  lawful  and  not  subversive  of  the  essential 
requisites  to  the  contract  of  sale  may  be  annexed  to  it;  and  it  will 

•  *<  There  is  no  locus  pomitentiae." 
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be  enough  to  enumerate  a  few  out  of  the  great  number  which 
from  time  to  time  occur ;  for  instance,  that  the  vendor  may 
have  the  purchased  article  in  hire  for  a  certain  sum,  Diff.  h.  t. 
fr.  75 ;  that  the  purchaser  shall  not  erect  a  tomb  or  building 
on  the  land  sold,  Cod,  4.  54.  Z.  %ilU  de-pacth,  inter,  empt,  et  tend. ; 
that  the  purchase  shall  be  oflF  *  if  within  a  certain  time  the 
purchaser  is  not  satisfied  with  the  article ;  or,  t'ice  versa,  that 
it  shall  hold  good  if  within  a  certain  time  the  purchaser  is 
satisfied  with  it.t  1%.  h.  Ufr,  3.  InsL  h.  t,  §  4.  If  no  definite 
time  [for  the  optional  return]  has  been  agreed  upon,  it  seems 
probable  that  the  time  for  making  the  declaration  of  intention 
is  not  unlimited,  but  that  it  should  be  made  within  two 
months.  Arg.  Dig.  21.  1.  /r.  31.  §  22.  Covarruvias  Variar. 
resolut,  lib.  1.  cap.  9.  n.  1.  And  the  discretion  to  declare  this 
intention  is  a  personal  one,  therefore  terminating  with  the 
death  of  the  person  who  has  the  choice,  and  not  passing  to  a 
purchaser's  heir,  who  can  neither  invalidate  a  completed  sale 
by  his  own  declaration  of  intention,  nor  sue  for  the  completion 
of  one  which  is  imperfect  and  suspended  by  a  condition  ;  nor 
complete  it  by  signifying  his  own  desire.  Arg.  Dig.  30.,/'r.  65. 
§  1  {de  legatis  I.) ;  Dig.  36.  1.  fr.  69  {de  condit.  et  demon- 
8trat.);Dig.  19.  2.fr.  4.  {locati).  Neostadius  curiae  Stipr.  decis. 
45.  Ilesponsa  Jurisc.  Holl.  paH  2.  consil.  158.  Further,  [to 
continue  the  enumeration  of  various  pacts,]  it  may  be  agreed 
that  the  vendor  shall  give  the  thing  which  is  for  sale  (for 
example,  horses)  on  trial,  on  the  terms  that  it  or  they  may  be 
returned  within  (say)  the  next  three  days  if  not  approved  of, 
and  that  in  the  event  of  there  being  no  purchase,  something 
shall  be  paid  [for  their  use]  for  each  day.  In  this  case  the 
horses  may  be  tried,  but  may  not  be  used  in  the  games  of  the 
circus,  or  for  reward  ;  and  the  risk  of  them  is  with  the  vendor, 
so  long  as  the  purchase  is  still  incomplete  and  suspended  by 
such  a  condition.  Dig.  19.  5.  fr.  20.  §  1  {de  praescriptis 
verbis).  Moreover,  when  you  are  about  to  sell  me  vestments  or 
any  other  moveable  thing,  it  may  be  agreed  that  you  shall  leave 
them  with  me  to  show  to  some  more  experienced  persons ;  in 
which  case,  if  they  perish  by  fire  or  other  ri«  major,  the  risk  does 
not  lie  with  me,  as  the  sale  was  then  incomplete ;  but  I,  never- 
theless, am  answerable  for  their  proper  custody.!    Dig.  19.  5. 

♦  '*  Jle$  Inempta$it." 

t  "  Bes  empta  sit."    (Sale  subject  to  approval). 

X  Ad  custodiij/m  obstrictua  sim.  **  Custodia  *'  is  the  name  for  a  distinct 
species  of  **  diligentia  "  for  which  borrowers  and  others  are  responsible ; 
Warnkoetitya  List.  §  770,  and  falls  under  that  head  of  the  law  which 
deals  with  the  several  degrees  of  diligence  and  its  antithesis  ''negh- 
gence"  or  **  culpa  "  for  which  parties  are  answerable  in  contracts  or 
''  Obligations." 
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/;•.  17.  §  4  {de  praescriptis  verbis).  For,  if  when  I  wished  to 
buy  a  piece  of  silver  plate,  the  silversmith  brought  and  left  it 
with  me,  and  I,  being  dissatisfied  with  it,  gave  it  to  my  servant 
to  take  back,  and  it  was  lost  without  fraud  or  fault  on  my  part, 
the  silversmith  will  have  to  bear  the  loss,*  subject  to  this 
qualification  however,  that  I  am  responsible  for  any  fault  on 
the  part  of  those  to  whom  I  have  given  it  to  be  taken  care  of 
or  taken  back.  Dig,  19.  6.  fr.  20.  §  2  {de  praescriptis  verbis). 
Compare  tjie  title  on  Loan  for  Use,  Commodatum  {lib.  13. 
tit.  6),  n.  6.  On  the  other  hand,  the  laws  reprobate  a  pact 
that  the  ownership  {dominium)  of  a  thing  sold  shall  not  pass 
to  the  purchaser,!  Dig.  h.  t.fr.  80.  §  ttZ^,  or  that  the  purchaser 
of  a  land  shall  not  be  liable  for  the  past  public  taxes  and 
imposts ;  though  it  is  true  that  the  vendor  also  remains  liable 
if  the  property  has  been  transferred  to  a  person  of  insufficient 
means ;  and  that  a  purchaser  is  not  liable  for  past  taxes  when  the 
Fisc  has  sold  the  land  for  their  non-payment.  Code  4.  47. 
tot.  tit.  {Sine  censu  et  reUquis  fundum  comparari  non  posse) ; 
Code  4.  46.  I.  2.  et  tot.  tit.  {Si  propter  publicas  pensitationes 
venditio  fiient  celebrata) ;  Dig.  2. 14. /r.  42  {de  pactis) ;  Groene- 
wegen  ad  I.  1 ;  Code  sine  censu  et  reliquis,  dec. ;  Vinnius  De 
Pactis.  cap.  18.  nnm.  1.  Finally,  every  pact  is  unlawful  which 
savours  of  a  prohibited  monopoly.  Code  4.  59.  I.  unic.  {de 
monopoliis). 

§  27.  When  pacts  annexed  to  a  pui'chase  are  ambiguous 
or  obscure,  the  rules  for  their  interpretation  are  the  same 
as  I  have  given  for  the  interpretation  of  laws  in  the  title  de 
legibus,  num.  20  (lib.  1.  tit.  3) ;  especially  as  pacts  govern 
contracts.!  If  these  rules  are  insufficient  for  extracting  the 
intention  of  the  contracting  parties,  it  may  be  laid  down 
generally,  that  dubious  pacts  are  to  be  construed  against  the 
party  by  whom  they  were  imposed,  as  every  one  must  impute 
it  to  his  own  imprudence  that  he  has  not  expressed  himself 
more  plainly.  And  it  is  on  that  account  that  Labeo  says  that 
if  the  pact  has  proceeded  from  the  vendor,  it  is  equitable  that 
tlie  interpretation  should  be  against  him.  Dig.  h.  t.fr.  21.fr.  33 ; 
Dig.  2.  14.  39  {de  pactis) ;  Dig.  50.  17. /r.  172  {de  reg.  juris.)  ; 
Arg.  Dig.  34.  5.  26  {de  rebus  dubiis.) ;  Dig.  45.  1.  fr.  99.  pr. 
{de  verb,  oblig.).  On  the  other  hand,  if  the  ambiguous  pact 
was  annexed  to  the  sale  by  the  purchaser,  it  ought  to  be  con- 
strued most  unfavourably  for  him,  for  it  was  in  his  own  power 

*  Because  it  was  sent  on  his  account,    Laheo  ut  cit, 
t  **  Such  a  contract  cannot  be  considered  a  sale,  but  rather  is 
Locatio  (Letting)  or  some  other  kind  of  contract."  Dig.  ut  cit. 
X  PraesertSn  cum  et  pacta  contractihus  legem  detit. 

C.P.  D 
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to  have  made  his  bargain  clearer.  Diff.  h.  t,  fr,  34;  Ar(f, 
Dig,  45.  ].  99.  fr.  (de  rerh.  ohliff.).  Nor  is  the  passage  in 
Dig.  5.  l./r.  66  (de  judiciis)  opposed  to  this,  for  the  rule  is 
different  in  respect  to  libels  [containing  the  formal  statement 
of  a  Plaintiff *s  claim]  and  judicial  trials  ;  as  is  more  fully 
stated  in  the  title  de  edendo  num.  3.  {Lib.  11.  Tit,  13).  Add 
Vinnius  J)e  Pactis  cap.  20.  num.  4.  7.  8.* 

§  28.  Meanwhile,  some  pacts  of  doubtful  import  in  them- 
selves have  received  an  interpretation  by  the  laws  +  which 
the  Judge  ought  to  follow  in  his  decisions.  Thus,  if  it  be  a 
condition  of  the  sale  of  land  **  that  a  right  to  water  is  to  form 
an  appurtenance  to  it "  (**  aquam  accessuram  esse  *')  the 
vendor  must  also  concede  a  road  to  the  water,  or  sufficient 
ground  to  allow  of  a  canal  or  stream  being  made  for  conductin^^ 
it.  Dig.  h.  t.fr.  40.  §1 ;  Dig.  8.  3.  //•.  15  {de  seirit.  jiraed. 
i*UBtic).  If  it  be  agreed  that  "  the  wine  vats  of  the  owner  are 
to  be  accessory  to  a  farm,"  those  also  which  a  slave  who  culti- 
vates the  farm  has  purchased  as  his  iieculmm  are  to  be  ceded 
to  the  purchaser,  as  appears  from  Dig.  h.  t.fr.  40.  §  5.  If  it 
has  been  provided  that  water  pipes  (fistnlae)  are  to  belong  to 
the  purchaser,  he  also  acquires  the  reservoir  from  which  the 

*  "8i  quia  intentione  ambigua  vel  oratione  usus  sit;  id  quod  uti- 
h'u8  ei*,  accipieudmn  est,"  i.e.,  **If  the  Plaintiff's  claim  be  ambiguously 
stated,  it  is  to  be  consti'ued  in  the  sense  that  is  most  conducive  for  his 
advantage."  Dig.  5. 1.  6.  6.  Pothier  gives  the  following  illustration  of  the 
rule  (citing  from  Harmenopulus  1.  Epit.  tit.  16) ; — a  formula  sent  down 
from  the  ftaetor  to  the  Judex  for  trial  and  decision  contains  this  ambi- 
guous intentiOf  on  fii\ding  which  in  the  affirmative  the  Judex  is  to  decide 
m  favour  of  the  Plaintiff ; — "  if  it  appear  that  a  hundred  pieces  of  money 
are  due."  Here  it  might  be  doubted  whether  **  due  to  the  Plaintiff"  or 
**  due  to  the  Defendant "  is  meant ;  but  it  is  to  be  taken  in  the  sense  most 
advantageous  for  the  Plaintiff's  claim ;  Pothier'sP«w</ed«,  lib.  ?',  tit,  I.  n.ll. 
note  (a).  The  word  I  have  rendered  **  trials  "  is  judin'ay  which  sometimes 
has  the  meaning  of  our  word  **  actions  "  and  sometimes  of  "  judgments" 
(or  "verdicts")  by  the  Judex  (as  opposed  to  those  of  the  Praetor  who 
determined  the  Jaio  applicable  to  the  case  and  the  issue  for  trial  by  the 
,  Judex) ;  but  here  judicium  rather  means  *'  contestation  "  ; — the  allusion 
being  to  the  rule  that  if  any  question  arises  as  to  what  is  deductum  in 
judicium  (/.e.,  the  matter  within  the  scope  of  the  trial  and  decision\  the 
benefit  of  the  doubt  is  to  be  given  rather  in  favour  of  the  Plaintiff  than  of 
the  Defendant,  whose  tendency  will  always  be  to  escape  condemnation 
by  denying  that  such  or  such  a  matter  had  been  referred  to  the  Judex 
for  evidence  and  judgment,  or»  as  we  would  say,  was  *'in  issue."  In 
doubt,  such  matter  is  rather  to  be  considered  as  in  issue,  (when  this 
view  is  advantageous  to  the  PlaintifP,)  than  not.     See  Dig.  r.  1.  /r.  61. 

t  **  Alegibus.^'  ^®^®  ^^  given  the  name  of  fex  to  all  the  passages 
or  subdivisions  of  the  different  "titles"  of  the  Corpus  Juris;  whence 
they  are  indifferently  cited  by  the  contractions  /.  (for  lex)  or  fr.  (for 
fragmeutum). 
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water  flows  through  them.  Dig.  h,  t.  fr,  78.  When  a  lake  is 
sold  "  with  ten  feet  [of  margin]  round  it,"  if  the  lake  has 
increased  before  delivery,  the  purchaser  ought  not  on  that 
account  to  possess  a  wider  extent  than  he  bought,  but  ten  feet 
round  the  lake  are  to  be  delivered  to  him  according  to  the 
state  of  the  lake  at  the  time  of  the  purchase,  as  is  stated  in  the 
opinion  given  by  Proculus.  T>ig,  h.  t.  fr.  69.  And  if  stone 
quarries  have  been  excepted  by  pact,  only  those  are  excepted 
which  existed  at  the  time  of  the  contract,  and  not  such  as  are 
subsequently  opened.  Dig.  h.  t.  fr.  77.  Finally,  if  by  the 
terms  of  the  contract  what  is  sown  by  hand  {manu  sata)  has 
been  excepted,  this  is  not  considered  to  include  vines  or  trees, 
although  actually  ^^vianusatae,''  nor  even  the  crop  which  springs 
from  stubble,  but  only  what  is  wont  to  be  resown  annually. 
Diij.h.t.fr.  iO.  lQ;fr.  80. 


d2 
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TITLE  11. 
DE  IN  DIEM  ADDICTIONS. 


SALE  SUBJECT  TO  A  BETTER  OFFER  WITHIN  A 
LIMITED  TIME. 


SUMMARY. 


§  1.  Addict w  in  diem,  —  [what 
it  is] — ;  it  sometimes  makes  the 
sale  absolute,  sometimes  condi- 
tional.— The  different  effects  of  it  in 
the  several  cases. 

§  2.  Except  in  sales  b}r  the 
Fisc  (by  an  exceptional  privilege), 
after  a  person  has  been  declared 
the  purchaser  {post  addictionem)y 
offers  of  an  advance  in  the  price 
{adjediones)  are  inadmissible  in  the 
absence  of  special  agreement. 

§  3.  Who  may  offer  better 
terms  {melior  conditio)  ?  Whetiier 
a  joint  purchaser,  or  one  of  several 
joint  vendors  may  ?  What  consti- 
tutes better  terms?  Whether  in 
such  case  the  mesne  profits  remain 
with  the  vendor  ? 

§  4.  Whether  the  vendor  may 
reject  the  better  offer  and  adhere  to 
the  first  purchaser  ? — Intimation  of 
the  new  offer  must  be  given  to  the 
first  purchaser. — ^Whether  the  first 
purchaser  is  discharged  if  the  pro- 


perty be  addicta  to  a  second  who  is 
insolvent  ? — ^Whether  an  addictio  in 
diem  can  be  made  of  the  same  thing 
repeatedly  to  successive  persons  ? — 
WTiat  if  the  vendor  falsely  pretend 
that  he  has  received  a  better  offer  ? 

§  5.  By  what  actions  the  vendor 
can  recover  the  property  from  the 
fii*st  purchaser  when  it  has  been 
sold  {addicta)  to  a  second? — ^In 
what  state  the  thing  is  to  be  restored 
and  what  with  it  ? — 

§  6.  Cases  in  which  there  is  no 
scope  for  offer  of  better  terms. 

§  7.  What  the  law  is  when 
several  co-owners  have  annexed  to 
the  sale  an  addictio  in  diem^  and  a 
better  offer  l>eiug  made,  some  of 
them  prefer  the  first  purchaser  and 
some  the  second. 

§  8.  What  if  two  things  are 
separately  addicta  to  two  persons, 
each  for  ten  gold  pieces,  and  a 
third  person  offers  thirty  for  the 
two  together  ? 


§  1.  Among  the  pacts  commonly  annexed  to  purchase, 
two  of  special  importance  frequently  occur,  and  therefore  have 
special  titles  appropriated  to  them — viz.,  the  in  diein  addictio 
and  the  lex  commissoria.     "In  diem  addictio"  is  a  sale  made 
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on  the  terms  that  it  is  to  become  or  to  remain  binding  if 
another  person  does  not  offer  better  terms  within  a  certain 
period.  Such  a  condition  if  annexed  at  the  time  to  sales, 
sometimes  renders  them  absolute  (ptiras),  sometimes  condi- 
tional, according  to  the  formula  used ;  as  may  'be  gathered 
from  Dig.  h.  t.  fr,  2.  /r.  4.  §  5.*  When  it  renders  them 
absolute,  the  risk  in  the  interval,  and,  by  intervention  of 
delivery,  the  ownership  of  the  things  sold  and  the  right  of 
binding  them  by  pledge,  or,  if  they  belong  to  another  [than 
the  vendor],  the  capacity  of  acquiring  ownership  by  usucaption 
pass  to  the  purchaser,  and  the  mesne  profits  and  accessions 
become  his  ;  1%.  h.  t.fr.  2.  §  1.  fr.  8.  fr.  4.  §  8./r.  6./r.  16  ; 
and  he  may  vindicate  the  thing  itself  if  he  happen  to  have  lost 
the  possession  of  it,  or  may  sue  in  rem  by  the  Actio  Puhliciana. 
Dig.  6.  l./r.  41  {de  rei  vindicatione) ;  Arg.  Dig.  6.  2.  fr.  7.  §  2. 
fr.  11.  §  4  {de  puhliciana  in  rem  act.).  He  may  also  have 
recourse  to  the  interdict  qiiod  vi  aut  clam,  if  anything  has  been 
done  by  violence  or  clandestinely  to  the  prejudice  of  the  thing 
sold.  Dig.  h.  t.fr.  4.  §  4.  But  when  sales  with  this  pact  are 
conditional,  none  of  the  consequences  just  mentioned  obtains, 
and  nothing  is  considered  as  transferred  in  the  interval  to  the 
purchaser ;  Dig.  h.  t.  fr.  4.  pi\  ;  not  even  the  risk,  if  in  the 
interim  the  thing  has  perished  entirely ;  for  it  is  different  if  it 
only  perishes  in  part  or  becomes  deteriorated  pending  the 
condition  [for  to  that  extent  the  risk  is  with  the  purchaser. — 
Tr.].     Dig.  18.  G.fr.  8  {de  2)€ric.  et  commod.  rei  rend.). 

§  2.  But  although  regularly,  when  things  are  assigned 
simpliciter  to  a  purchaser,  an  advance  of  price  or  a  better  offer 
by  another  person  cannot  annul  a  sale  duly  completed,  when 
this  has  not  been  expressly  agreed  for,  yet  by  an  exceptional 
{singitlare)  right,  it  is  allowed  to  the  Fisc,  though  not  to  private 
persons,  to  withdraw  property  from  the  first  purchasers  which 
has  been  sold  to  them  simpliciter,  and  to  assign  it  to  others 
who  offer  better  terms  within  a  certain  time;  unless  the  former 
will  pay  as  much  as  the  latter.  Dig.  50.  1.  fr.  21.  §  7  {ad 
municipalem) ;  Dig.  49. 14./r.  ult.  {de  jure  fisci)  ;  Code  10.  8./r.  4 
{defide  etjure  hastae  fiscalis) . 

♦  The  purchase  is  "  pure"  or  absolute  when  the  agreement  is  in  the 
formula  ut  meliore  aUata  conditioner  discedatur^  I'.e.,  **  Ihe  sale  is  to  be  off, 
if  better  terms  are  offered,"  it  being  then  complete,  but  dissoluble  on  a 
condition ;  but  if  the  agreement  be  in  the  formula  ut  perjiciatur  emptio, 
nisi  melior  conditio  afftratnr^  i.e.,  that  it  is  to  be  deemed  complete  unless 
better  terms  are  offered,  this  is  not  an  out-and-out  but  a  conditional  pur- 
chase. In  the  one  case  the  pact  is  *  *  resolutive,"  in  the  other  *  *  suspensive." 
Dig,  h.  t.fr.  2. 
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§  3.  Not  only  may  strangers  offer  better  terms,  but  also 
any  one  of  those  to  whom  the  thing  has  been  first  sold  with  the 
**  addictio  in  diem"  [when  it  has  been  sold  to  joint  purchasers], 
Dig.  h.  t.  fr.  18,  and  also  one  of  a  plurality  of  vendors :  for 
although  commonly  one  cannot  purchase  his  own  property,  Dig, 
50.  n.fr.  45  (de  reg.jwis),  yet  there  is  nothing  to  prevent  him 
from  purchasing  his  own  share  along  with  the  entire  subject. 
Dig.  h.  t.fr.  13.  §  1.  Better  terms  are  considered  to  be  offered 
whenever  anything  is  offered  by  a  subsequent  party  which 
conduces  to  the  greater  advantage  of  the  vendor ;  whether  an 
advance  is  made  on  the  price,  or  even  without  this,  when  the 
payment  is  offered  to  be  made  with  greater  facility,  earlier,  or 
at  a  more  convenient  place,  or  to  be  secured  by  mortgage  or  a 
trustworthy  surety;  or  the  second  offerer  may  purchase  under 
less  burdensome  conditions  for  the  vendor,  as  by  dispensing 
with  security  from  him  [for  fulfilment  of  the  sale]  or  with  any 
other  burdens  which  had  been  imposed  on  the  vendor  by  the 
terms  of  the  first  sale,  even  though  the  price  to  be  paid  by  the 
second  purchaser  be  less  than  what  was  to  be  paid  by  the  first. 
Dig.  h.  t.  fr.  4.  §  ult.  But  when  the  subsequent  purchaser  offers 
the  same  price  as  the  former  one,  it  is  not  to  be  considered  a 
better  offer  merely  on  the  ground  that  when  the  thing  sold  has 
been  withdrawn  from  the  former  purchaser  the  intermediate 
fruits,  which  would  have  fallen  to  him  if  his  purchase  had  stood, 
remain  with  the  vendor.  Dig.  h,  t.  fr.  14.  nit. 

§  4.  The  circumstance  that  a  better  offer  has  been  made 
does  not  by  itself  discharge  the  first  purchaser  [from  his  obliga- 
tion] unless  it  has  been  so  agreed  ;  but  it  is  free  to  the  vendor 
to  disregard*  it  and  to  hold  to  the  first  offer.  Dig.  h.t^  9,  except 
when  a  creditor  sells  a  pledge  and  he  who  offers  the  advance  in 
price  is  a  person  of  credit,  for  then  the  creditor  [by  refusing 
the  offered  advance]  would  be  renouncing  not  his  own  right  but 
that  of  his  debtor,  and  he  would  not  be  considered  as  having 
acted  with  good  faith,  t  Dig.  h.  t.  fr.  10.  Intimation  of  the 
better  offer  must  ordinarily  be  given  to  the  first  purchaser  as 
soon  as  possible  after  it  has  been  made,  so  that,  if  he  think  fit, 
he  may  himself  offer  as  much,  and  thus  be  preferent  to  the 
second ;  in  which  case,  however,  he  has  to  restore  the  fruits 
gathered  between  the  first  and  the  second  addiction!  to  him, 

♦  The  Paris  quarto  edition  of  Voet  of  1829  has  adjictrcy  but  on 
referring  to  the  text  of  the  Digest  as  cited,  this  seems  to  be  a  misprint 
for  dbjicere. 

t  For  it  must  be  remembered  that  the  debtor  is  entitled  to  any  surplus 
accruing  from  the  sale,  over  and  above  his  debt. 

X  The  mldictio  or  ** assignment"  is  equivalent  to  an  auctioneer's 
**  knocking  down  "  an  article  to  the  highest  bidder. 
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for  his  right  to  the  thing  then  arises  in  virtue  of  a  new  sale ; 
unless  it  appears  that  the  contracting  parties  intended  otherwise. 
Dig.  h.  t.  Jr.  6.  §  1.  /r.  7.  Jr.  8.  But  if  the  prior  purchaser 
does  not  oflfer  as  much  as  the  other,  the  thing  may  be  addicted 
to  the  second,  provided  he  is  neither  a  **  fiHus  familias  "  nor  a 
slave  of  the  vendor,*  l>i(j.  h.  t.  Jr.  14.  §  3;  and  that  either 
mmpliciter,  or  again  in  diem,  to  wit  so  that  the  sale  shall  not 
stand  [res  inempta  sit]  if  a  third  person  makes  a  still  better  oflFer 
within  a  certain  time;  for  the  laws  do  not  prevent  the  same 
thing  being  repeatedly  addirta  in  diem,  provided  that  the  vendor 
withdraws  from  the  first,  second,  or  third  addiction.  Dig.  h.  t. 
Jr.  11.  The  effect  of  a  second  or  third  addiction  is  that  the 
prior  purchaser  is  thereby,  eo  ipso,  entirely  discharged,  although 
the  subsequent  purchaser  be  insolvent,  or  be  a  slave  whom 
the  vendor  supposed  to  be  free,  or  a  pupil  who  has  purchased 
without  the  concurrence  of  his  tutor.  Dig.  h.  t.fr.  14.  §  2.  3; 
Mantica  de  tacit,  et  amhig.  convent,  lib.  4.  tit.  28.  n.  30.  31; 
Groenewegen  ad  Dig.  h.  t.  J'r.  9.  Clearly,  if  the  vendor  has 
[falsely]  pretended  that  another  bidder  had  made  a  bond  fide 
larger  oflFer,  when  he  had  really  offered  less  [or  only  the  same 
price  as  the  other!],  and  accordingly  has  addicted  (assigned) 
the  thing  to  the  second,  he  will  be  bound  to  each  in  solidum. 
Dig.  h.  t.fr.  14. 

§  5.  When  the  first  purchase  has  been  dissolved  by  a 
subsequent  addiction,  the  very  thing  sold  must  be  restored  to 
the  vendor,  free  and  without  incumbrance  if  it  happens  to  have 
been  mortgaged  in  the  interval.  Dig.  h.  t.Jr.  4.  §3  ;  Dig.  20.  6. 
Jr.  8.  {quib.  vwd.  pign.  vel  hypoth.  solvitur).  For  this  pur- 
pose he  was  entitled  to  the  real  action  **  reivindicatio,**  if  the 
pact  had  been  framed  in  direct  words,  for  example  in  the 
formula  **ut  res  inempta  sit"  [i.^\,  that  the  thing  should  be 
considered  as  not  bought],  Arg.  Dig.  18.  3./r.  ult.  {de  lege  com- 
missioria) ;  or  to  a  personal  action  either  ^' prescriptis  verbis,*'  or 
**  ex  empto,''l  if  the  agi'eement  was  in  oblique  terms,  for  example 
in  the  formula  **  ut  res  revertatur."  Arg.  Cod.  4.  54.  //*.  3  (de 
jmctis  inter  cmpt.  et  vend.) .  And  moreover  the  mesne  profits  taken 
(percepti)  by  the  [first]  purchaser  ai*e  to  be  given  up  together 
with  the  thing  itself ;  and  cession  is  to  be  made  to  the  vendor 
of  rights  of  action  if  that  purchaser  happens  to  have  acquired 
any  in  respect  to  the  thing  sold.  Dig.  h.  t.  Jr.  4.  §  4.  fr.  6.  Jr.  16. 
In  the  same  way,  the  [first]  purchaser,  on  the  other  hand,  can 

♦  For  one  cannot  contract  with  his  own  fihus  familias  or  slave. 
t  Dig.  ut  cit. 

X  The  action  ex.  empto  (or  empti)  is  described  in  Lib,  19.  Tit.  1 ;  and 
the  action  (le  prescrij^is  verbis  in  Tit,  o  of  the  same  book. 
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also  claim  refund  not  only  of  the  price  he  has  paid,  together 
with  interest,  by  the  action  "  ex  empto,"  Arcf.  Dig.  21. 1.  fr.  29. 
§  2  {de  aedilit.  edicto) ;  Dig.  19.  l./r.  13.  §  20  (de  actione  empti); 
but  also  of  any  expenditure  which  he  can  prove  to  have  neces- 
sarily made  on  the  purchased  thing  during  the  intervening 
period.  Dig.  h.  t.fr.  16;  and  this  not  from  the  second  purchaser 
but  rather  from  the  original  vendor  with  whom  he  himself  con- 
tracted ;  unless  there  has  been  a  formal  delegation*  or  cession 
of  action.     Dig.  h.  t.  fr.  idt. 

§  6.  There  are,  however,  cases  in  which  a  better  oflfer  does 
not  of  itself  operate  to  a  dissolution  of  the  first  purchase ;  for 
example  when  the  vendor  has  died,  and  his  inheritance  not  been 
taken  up  (adita)  before  the  day  fixed  by  the  pact  in  diem  addictio; 
because  a  better  offer  [made,  for  example,  to  his  heir]  cannot 
be  considered  as  having  been  made  to  the  owner,  there  being  in 
fact  no  actual  owner  of  the  thing  in  existence.!  Dig.  h.  t.  fr.  15. 
Also  when  an  advance  [in  price  or  terms]  has  been  made,  only 
for  a  part  of  a  thing  which  still  remained  entire ;  lest  the  prior 
purchaser  should  be  forced  against  his  will  to  hold  in  common 
with  the  second ;  but  it  is  otherwise  if  there  is  nothing  but  that 
part  existing.  I  Dig.  h.  t.fr.  4.  §  2.  fr.  13.  Further,  if  the  whole 
of  the  principal  thing  has  perished  in  the  interval,  and  nothing 
remains  but  its  accessories ;  for  an  advance  is  not  admissible  on 
any  other  thing  than  that  which  was  actually  sold.  Dig.  h.  t.fr.  3, 
fr.  4.  §  1.  And  finally,  when  the  advance  in  terms  was  only  made 
on  account  of  things  which  would  be  accessories  to  the  second 
purchase  and  would  not  have  been  accessories  to  the  first; 
unless  these  accessories  are  worth  less  than  the  additional  sum 
oflFered  for  the  principal  thing.   Dig.  h.  t.fr.  15.  §  l.|| 

*  Deletjatio  is  the  substitution  of  one  debtor  for  another,  made  when 
a  debtor  offers  to  his  creditor  to  substitute  for  his  own  debt  one  due  to 
himself.    DiV/.  46.  2.  11. 

t  There  is  in  such  case  what  is  called  a  hereditas  jacenSy  i.e.,  out- 
standing in  no  one;  but  the  rule  is  different  if  an  heir  has  entered  on  the 
inheritance. 

X  For  example,  when  two  slaves  have  been  sold  together  [as  one  lot] 
for  20  crowns,  subject  to  addictio  in  diem,  and  one  of  them  dies,  and  a 
subsequent  bidder  offers  more  than  twenty  for  the  survivor. 

II  Fothier  gives  the  following  illustration : — **  Suppose  a  land  sold  to 
the  first  purchaser  for  100  [crowns],  and  afterwards  sold  tvith  two  slaves  to 
a  second  purchaser  for  110  [crowns] ;"  the  second  sale  will  not  be  con- 
sidered better  terms  for  the  vendor,  unless  the  two  slaves  are  worth  less 
than  the  ten  crowns  added  to  the  original  bid'* ;  consecjuently  the  second 
offer  wiU  not  dissolve  the  first  purchase  which  remams  binding  on  the 
vendor.  To  have  a  contrary  effect,  that  is  to  say  to  cause  the  second  offer 
to  supersede  the  first,  the  things  added  by  the  vendor  to  the  principal 
thing  must  be  worth  less  than  the  addition  to  the  original  bid.  Poth. 
Pand,  Jtcst,  18.  2.  n.  8.  in  notis. 
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§  7.  When  a  plurality  of  vendors  have  sold  a  thing  with 
the  pact  of  culdictio  in  diem,  and  on  a  better  oflFer  being  made 
some  of  the  vendors  desire  to  accept  the  first,  and  others  the 
second  offer,  then,  if  the  thing  has  been  sold  for  one  price  [for 
the  whole,  covering  the  aggregate  value  of  all  the  co-owners* 
shares],  the  first  purchaser  has  the  better  right,  because  it  was 
one  sale,  which  is  to  be  either  upheld  or  invalidated  as  a  whole, 
lest  a  purchaser  should,  against  his  will,  be  drawn  into  a  com- 
munity [of  possession] ;  but  if  it  has  been  sold  for  distinct  sums 
[for  the  respective  shares,  then]  the  shares  of  those  who  prefer 
the  first  purchaser  pass  to  him,  and  the  other  shares  to  the 
second  purchaser,  for  [in  this  case]  there  are  separate  sales ; 
and  no  one  can  be  forced  into  any  other  community  than 
that  which  he  volimtarily  subjects  himself  to  by  purchasing 
piecemeal.     Dig.  h.  t.fr.  11.  §  l./r.  12. /r.  13. 

§  8.  If  two  things  have  been  separately  addicted  to  two 
persons,  for  ten  gold  pieces  each,  and  another  pei*son  ofler 
thirty  for  both,  it  has  to  be  considered  whether  an  advance  of 
ten  is  made  on  the  price  of  one,  or  an  advance  of  five  on  the 
price  of  each  :  in  the  first  case  only  that  thing  will  be  deemed  "  as 
unbought "  (res  inempta)  with  respect  to  which  the  advance  in 
price  was  made ;  in  the  other  case  both  things  will  belong  to 
the  second  purchaser.  But  if  it  be  uncertain  whether  the 
advance  was  made  on  the  price  of  each  of  the  things,  the  first 
sale  will  stand.     Dig.  h.  t.fr.  17. 
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TITLE   III. 
DE    LEGE    COMMISSORIA. 


DEFEASIBLE  SALES— SALE  SUBJECT  TO  PAYMENT 
OF  THE  PRICE  WITHIN  A  LIMITED  TIME— RESALE 
AT  FIRST  PURCHASER'S  RISK— SALE  SUBJECT  TO 
RIGHT  OF  REPURCHASE— CONVENTIONAL  AND 
LEGAL  RETRACTUS. 


SUMMARY. 


§  1.  The  Lex  Commissoria  ; 
what  it  is  and  why  so  called — 
Whether  it  only  makes  a  sale  abso- 
lute, or  may  make  it  conditional  ? — 

§  2.  The  vendor  has  the  op- 
tion of  availing  himself  or  not  of 
the  Lex  Commissoria;  but  after 
making  his  election  cfiuinot  vary 
it. — By  what  acts  he  tacitly  reniits 
this  pact. — By  what  form  of  action 
he  can  claim  back  the  thing  sold 
if  he  avails  himself  of  the  pact. — 

§  3.  Whether  on  the  dissolu- 
tion of  the  sale,  the  purchaser  can 
recover  such  portion  as  he  has  paid 
of  the  pricey — ^Whether  earnest 
money  and  other  expenditure  ? — or 
interest  'f — 

§  4.  Whether  a  demand  by  the 
vendor  is  necessary  'f — What  if  no 
time  has  been  limited  ? — 


§  5.  In  what  cases  the  Lex 
Commissoria  ceases  to  operate? — 
What  the  purchaser  must  do  if  the 
vendor,  being  present,  refuses  to 
take  payment  ? — Or  if  he  becomes 


tutor  of  the  vendor*8  children  before 
the  date  limited  ? — 

§  6.  The  pact  for  resale  at 
THE  purchaser's  RISK  if  the  price 
be  not  paid  within  a  certain  time. 

§  7.  The  pact  dt  Rdrovendeiido 
(or  RIGHT  OF  repurchase). — What 
price  is  to  be  restored. — The  action 
competent  on  this  pact  for  recovery 
of  the  thing  sold. — Whether  the 
intermediate  fruits  of  the  thing  and 
interest  on  the  price  are  to  be 
restored  ? — Whether  htmle^nia  have 
to  be  paid  twice  over  on  account  of 
the  redemption  't — 

§  8.  Whether  the  right  of  re- 
demption under  this  pact  passes  to 
heirs  ? — What  if  some  of  the  heirs 
are  unwilling  to  redeem 't — Whether 
the  right  can  be  assigned  to  a 
stranger? — Whether  it  can  pre- 
scribe?— Whether  the  vendor  can 
proceed  against  a  second  purchaser 
if  the  first  purchaser  has  sold  the 
thing  8hnj)Iicit€r  without  a  pact  for 
repurchase? — 
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§  9.  Of  the  right  of  Eetractus 
(Pre-emption)  which  exists  either 
by  Law  or  by  Convention. — Legal 
Eetractus  is  construed  strictly  and 
does  not  obtain  except  on  such 
grounds  as  are  admitted  by  statute 
or  usage  in  the  place  where  the 
(immoveable)  property  is  situated. 

§  10.  Of  Conventional  Eetractus 
and  the  pact  that  if  the  jmrchaBer 
desires  to  resell,  he  shall  only  sell  to 
the  vendor  [pi*e-emption]. — In  such 
case  if  the  purchaser  desire  to  sell 
to  a  stranger,  he  must  inform  the 
vendor  of  this,  that  the  latter  may, 
if  he  wishes^  state  within  two 
months  whether  he  will  have  the 
thing  at  the  same  price. — ^This  pact 
does  not  prevent  alienation  to  a 
thirdpartyoy  donation,  bequest,  &c. 

§  11.  The  Legal  Jus  Eetractus  is 
competent  to  the  dominus  direct iis 
of  an  emphyteusis ;  and  also  to 
the  emphyteuta  if  the  lord  sells 
the  dominium  directum.  Also  to 
the  dominus  di rectus  of  a  feud  [or 
feudal  superior]  and  to  a  mid- 
superior,  when  a  vassal  sells  a  feud 
and  the  purchaser  has  not  yet  re- 
ceived investiture. — It  is  allowed 
to  joint  owners  in  respect  of  the 
portion  sold  by  one  of  them ;  and 
to  a  person  entitled  to  a  census  from 
land  sold. — ^AVhether  and  how  far 
also  to  Mortgagees  of  immoveable 
property?  to  the  owners  of  lands 
charged  with  annual  rents  .^ — to 
Lords  of  the  Manor  ? — to  Bailiffs  ? 
— to  Usufructuaries  when  the  pro- 
prietorship is  sold  Y 

§  12.  Family  Eetractus  {lie- 
tractiis  gentilitius)  prevails  nearly 
everywhere;  but  not  in  Utrecht, 
Gelderland  and  Over  Yssel;  whether 
in  all  parts  of  Holland  'f 

§  ly.  The  Family  Eetractus  may 
be  traced  to  the  principles  of  the 
Eoman  law. — The  changes  it  has 
undergone. 

§  14.  This  right  is  competent  to 
cognates,  whemer  male  or  female, 
but  not  to  adopted  persons.  Whether 
to  natural  cluldren  ?  or  to  such  as 
have  been  conceived  after  the  sale  ? 
— Whether  the  cognates  must  be 


the  nearest  of  kin  on  the  side 
whence  the  property  came  ?  and  how 
in  the  case  of  feuds  ? — Whether  it 
is  allowed  to  those  who  are  not 
called  by  statute  to  succession 
ab  intestuto? — Whether  to  natural 
children  in  respect  of  land  sold 
by  the  maternal  line  ? — ^Whether  to 
the  more  remote  kindred  who  suc- 
ceed along  with  nearer  kindred  by 
right  of  representation  ? — Whether 
the  jus  retractus  is  regulated  by  the 
right  of  intestate  succession  ? — 

§  15.  This  Family  Eetractus 
cannot  be  assigned ; — ^nor  can  one 
retract  for  another,  but  only  for 
himself. — In  what  places  the  oath 
of  the  Eetractor  is  required ;  and  to 
what? 

§  16.  Eetractus  is  not  i>er- 
mitted  to  one  guilty  of  ingratitude 
to  the  cognate  vendor: — nor  to 
one  who  has  renounced  the  right, 
[either  expressly  or  tacitly]. — 
Whether  one  has  tacitly  renounced 
who  has  become  surety  against  evic- 
tion ?— Or  who  has  rejected  an  offer 
of  sale  to  himself? — Or  who  was 
present  at  the  sale  ? — Or  who  has 
subscribed  to  the  instrument  of 
sale  ? — 

§17.  Whether  the  son  of  the 
vendor,  being  stiU  in  the  patria 
potestas,  can  exercise  the  Jus  re- 
tractus i — Whether  also  the  heir  of 
the  vendor? — and  what  if  the  vendor 
has  wananted  the  thing  free  from 
all  retractus  ? — 

§  18.  Whether  if  a  cognate  and 
a  stranger  purchase  together,  the 
cognate  may  retract  the  stranger^s 
share  ?  —  Whether  if  a  husband 
during  the  subsistence  of  the  mar- 
riage has  purchased  a  thing  from 
his  cognate,  or  has  retracted  a  thing 
sold  by  a  cognate  to  a  stranger,  and 
it  has  fallen  into  the  matnmonial 
community,  he  can  retract  the  share 
which  thereby  accrues  to  his  wif  e.^ — 

§  19.  If  a  husband  has  pur- 
chased a  land  during  marriage  and 
sold  it  again,  both  the  cognates  of 
the  wife  and  those  of  the  husband 
have  the  right  of  retractus  if  it 
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came  into  the  matrimonial  com- 
munity.— ^Whether,  when  a  sale 
has  been  made  by  several  persons 
together,  a  cognate  of  one  of  the 
vendors  can  retract  the  whole  or  a 
part? 

§  20.  By  what  formalities  the 
rebractus  is  made  in  Holland? — 
What  if  there  be  a  defect  in  respect 
of  the  statutory  formalities  ? — 

§  21.  Betractus  only  obtains 
in  immoveables  and  incorporeals 
which  are  classed  with  these  by 
modem  law.  In  Holland  it  is 
almost  wholly  confined  to  rural 
tenements: — and  it  matters  not 
whether  the  property  be  ancestral 
or  purchased  by  the  vendor  himself; 
nor  whether  allodial  or  feudal. — 
WTiether  this  right  should  be  tried 
in  the  Feudal  Court  Y 

§  22.  How  far  retractus  is 
aDowed  when  property  admitting 
of  it  is  sold  along  with  things  which 
do  not  admit  it  ? 

§  23.  Betractus  only  obtains  in 
purchase  and  datio  in  solxUionem 
and  the  like. — ^Whether  in  sales  by 
public  auction?— Not  in  Barter, 
Compromises,  Donations,  or  Be- 
quests. What  if  a  thing  be  partly 
sold  and  partly  gifted  ? 

§  24.  Whether  the  piuxhaser  and 
vendor  can  prevent  retractus  by 
resiling  with  mutual  consent  fi'om 
the  sale  ? — Whether  by  the  addition 
of  a  pact  that  the  thing  is  only  to 
be  considered  sold  if  a  cognate 
does  not  exercise  the  retractus  ? — 
WTiether  by  annexing  a  pact  for 
liberty  to  repurchase  {de  retroven- 
deu(Io)?  Whether  it  can  be  pre- 
vented by  the  purchaser  reahen- 
ating  the  thing  to  a  stranger, 
within  the  time  prescribed  for 
exercising  the  jus  retractus  I — 
Whether  the  cognates  of  the  first 
or  second  purchaser  have  then  the 
preferent  nght  of  retractus  ? — What 
the  retractor  has  in  such  case  to  do 
and  restore  ? 

§  25.  Of  the  time  within  which 


the  retractus  must  be  made 
Whether  the  time  runs  from  the 
date  of  sale  or  of  delivery  of  the 
thing  ? — ^Whether  it  runs  against  a 
person  having  no  knowledge  of  the 
sale,  and  whether  restittUio  in  tw- 
tegrum  against  the  lapse  of  time 
should  be  panted? — ^Whether  aa 
extra-judicial  demand  within  the 
prescribed  period  is  sufficient,  or 
judicial  citation  {in  jus  vocatio)  is 
necessary? 

§  26.  What  has  to  be  given  up 
or  offered  by  the  retractor  to  the 
purchaser  ?— Whether  in  the  event 
of  the  latter  refusin;^  acceptance, 
deposit  and  consignation  is  neces- 
sary ? — 

§  27.  The    retractor    takes    the 

n'tion  of  the  purchaser.    What 
ts  the  purchaser  must  restore  to 
the  retractor  ? — 

§  28.  The  retractor  has  the 
benefit  of  any  indulgence  of  delay 
in  payment  originauy  accorded  to 
the  purchaser.  The  vendor  must 
sue  the  retractor  and  not  the 
purchaser  for  the  balance  due  on 
the  price ;  and,  reciprocally,  the 
retractor  has  rights  of  action  against 
the  vendor.  All  rights  revive  to  the 
purchaser  which  were  extinguished 
oy  his  purchase. 

§  29.  The  retractor  must'  bear 
all  burdens  imposed  on  the  thing. 
If  the  ditminus  direct  us  retracts  a 
feud,  servitudes  imposed  on  it  by 
the  vassal  continue ;  but  otherwise 
if  the  feud  opens  to  the  Superior  by 
right  of  lapse.  Whether  the  re- 
tractor has  to  pay  laudetnia  (fines  on 
re-entr^^)  and  other  burdeos  from 
which  the  purchaser  was  exempt  by 
virtue  of  a  personal  privilege  ?  In 
Legal  Betractus,  laudemioy  &c.,  are 
only  due  once,  and  not  as  though 
there  had  been  two  successive  sales. 

§  30.  In  competition  among  a 
number  of  persons  who  are  entitled 
to  retractus,  either  on  different 
grounds  or  by  the  same  right,  which 
of  them  is  to  be  preferred  ? 
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§  1.  The  Lex  Comniissoria,  prohibited  in  the  case  of 
Pledge,  but  allowed  here,  is  simply  a  pact  annexed  to  a 
purchase  at  the  time  it  is  contracted,  to  the  effect  that  unless 
the  price  be  paid  at  a  certain  time  the  thing  shall  be  considered 
unbought  {res  inempta  sit).  Dig.  h.  t.  §2.  It  is  probabl}' called 
commissoria*  because  a  person  who  violates  such  a  provision 
{lex)  or  pact  strikes  at  the  sale  in  its  entirety,  so  that  thereafter, 
by  force  of  this  pact,  the  whole  sale  is  committed  to  the  dis- 
cretion of  the  vendor,  either  to  confirm  or  to  annul  it  as  he 
may  think  fit.  And  such  a  sale  should  rather  be  considered 
an  absolute  than  a  conditional  one,  inasmuch  as  it  is  rather 
to  be  dissolved  by  the  event  of  the  happening  of  the  condition, 
than  suspended  by  it,  when  it  is  agreed  "  that  the  thing  shall 
be  res  inempta.'^  Dig.  fr.  1.  §  2.  h.  t. ;  Dig.  41.  4.  §  3  {pro 
emptore).  Whence  the  risk  and  the  advantages  {periculum  et 
commodum)  of  the  thing,  and  by  delivery,  the  dominium  and 
power  of  usucaption,  and  the  right  of  taking  the  fruits  pass  to 
the  purchaser.  Dig.fr.  5.  h.  t.  There  is  however  no  reason  of 
law  to  prevent  the  lex  commissoria  making  a  sale  conditional 
when  expressed  in  the  formula  of  law,  *'  if  the  price  be  paid 
within  ten  months  the  article  is  to  be  considered  as  sold  for  ten 
pieces  of  gold."  Undoubtedly  an  addictio  in  diem,f  if  expressed 
in  the  common  formula,  equally  with  the  lex  commissoria, 
makes  a  sale  absolute,  as  appears  from  Dig.  41.  4.  fr.  2.  §  3. 
jimct.  §  4  {pro  emptore),  and  nevertheless  it  is  abundantly 
proved  in  the  last  title  that  a  sale  is  to  be  deemed  absolute  or 
conditional,  according  as  one  formula  or  another  has  been 
used.  There  is  solid  foundation  for  this  opinion  in  Dig.  35. 
2.  fr.  38.  §  tdt.  {ad  leg.  Falcid.),  where  Hermogenianus,  in 
saying  that  both  "  a  thing  aUenated  svh  lege  commissoria,  and 
also  a  thing  ad  diem  addictam,  is  to  be  reckoned  in  the  dominium 
of  the  vendor,"  plainly  signifies  that  in  both  cases  the  sale  was 
conditional,  for  in  each  of  them,  when  the  sale  is  absolute,  the 
thing  purchased  is  during  the  interval  in  the  dominium  of 
the  purchaser  and  not  of  the  vendor.  Dig.  18.  2.  fr,  4.  §  3 
{de  in  diem  addictione)  ;  Dig.fr.  5.  h.  t. 

§  2.  This  pact  is  added  in  favour  of  the  vendor,  and  he 
may  therefore  either  avail  himself  of  it  or  not.  Dig.fr.  2. 
fr.  3.  h.  t.  But  he  must  determine  as  to  this  forthwith  after  the 
expiry  of  the  time  fixed :  and  after  once  making  his  election, 
he  cannot  afterwards  alter  it ;  for  by  his  first  election  a  right 

♦  Commissum^ — a  forfeiture,  from  Committere;  also  a  transgression  or 
breach.      Vid,  Pothier  Pand,  Just,  50.  16.  46.  Facciolati  Lexic,  dec, 
t  See  preceding  title. 
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is  immediately  acquired  by  the  purchaser,  which  the  latter 
cannot  be  deprived  of  bv  anv  change  of  purpose  on  the  part  of 
the  vendor.  Dig.fr.  4.  §  2./r.  7  (//.  t.) ;  Arg.  Dig.  33.  6./r.  20 
{dc  optione  vel  elect,  legata).  He  is  considered  to  have  elected 
to  remit  the  lex  commissoria  if,  after  the  time  limited,  he  has 
received  or  exacted  from  the  purchaser  either  the  price  or 
interest  thereon.  Dlg.fr.  6.  §  tilt.fr.  7.  h.  t.;  Cod.  4.  54. /r.  4 
(de  pactis  inter  empt.  et  vend.).  But  if  the  vendor  declares  that 
he  will  avail  himself  of  the  benefit  of  the  pact,  the  contract  is 
ipso  jure  dissolved,  and  the  thing  purchased,  together  with  its 
fruits  and  accessions,  reverts  to  the  vendor  (because  one 
ought  not  to  have  any  benefit  from  a  matter  in  respect  to 
which  he  has  broken  faith).  Dig.  fr.  5.  fr.  6.  §  1.  h.  t. ;  the 
vendor  being  entitled  to  either  the  rei  vindicatio  [the  real  action 
for  recovery  of  possession  of  the  thing  itself]  or  the  personal 
action  ex  einj^to,  as  he  may  prefer,  if  the  **  lex  commissoria  *' 
has  been  framed  in  "  direct  *'  words,  viz.,  **  nt  res  inempta  sif 
Cod.  4.  54:.  fr.  4  {de  pactis  inter  empt.  et  vend.) ;  Dig.fr.  xdt.  h.  t. 
junct.;  Dig.fr.  4.  h.  t. ;  Dig.  18.  l.fr.  6.  §  1  (de  contrah.  empt.). 
It  is  otherwise  if  the  agreement  has  been  made  only  in  oblique 
words,  such  as  that  if  the  price  be  not  paid  "  the  thing  should 
be  returned,"  or  **  should  revert "  or  **  the  purchase  should  be 
receded  from  " ;  for  in  that  case  the  [real]  action  for  vindicatio 
does  not  lie,  but  onl}'  the  [personal]  action  ex  empto  vendito. 
Cod.  4.  54i.fr.  3  {de  pcu-tis  intei'  empt.  et  vendit.). 

§  3.  But  reciprocally,  it  is  incumbent  on  the  vendor  to 
restore  to  the  purchaser  any  part  of  the  price  he  may  have 
received,  unless  it  was  a  part  of  the  agreement  that  it  should 
be  forfeited  as  a  penalty  for  the  default;  in  which  case  the 
purchaser,  in  his  turn,  retains  the  mesne  profits ;  and  as  to 
the  case  in  which  the  agreement  has  expressly  made  provision 
to  this  effect  [i.e.,  for  forfeiture  of  the_  portion  paid  of  the 
price],  I.  think  the  opinion  of  Neratius  as  quoted  [and  approved] 
by  Ulpian  in  Dig.  4.  §  1.  h.  t.  should  be  accepted.*  For  it  is 
not  to  be  admitted  that  a  purchaser  who  has  paid  a  portion  of 
the  price  should  be  a  loser  in  more  than  the  special  penal 
convention  provided  for.  Arg.  Dig.  4.  4./r.  24.  §  4  (de  minor. 
25.  annis) ;  Code  2.  20.  fr.  8.  fr.  4  {de  his  quae  vi  metusve 
causa).  Nor  does  it  consist  with  reason  that  just  in  proportion 
as  one  has  been  prompt  and  diligent  in  payment,  the  more  he 
should  be  punished ;  or  on  the  other  hand  that  he  should  be 
subjected  to  the  less  loss,  the  more  negligent  he  has  been 

*  Videlin't  that  a  purchaser  who  forfeits  the  pjortion  he  has  paid 
of  the  price  should  have  the  benefit  of  the  mesne  fruits  gathered  by  nim 
from  the  land  purchased. 
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in  discharging  the  price  and  keeping  faith ;  and  his  diligence 
thus  turn  to  his  huii,  his  default  to  his  profit.  And  Groene- 
wegen  shows  that  this  is  followed  in  practice.  Ad  fr,  6.  Dig. 
h.  t.  et  ad  Grotii  manud,  ad  jicrispnuL  Holl.  lib,  3.  cap.  14. 
num.  78.  Unquestionably^  if  Arrhae  [earnest  money,  &c.]  has 
been  given,  or  if  anything  has  been  spent  b}'  the  purchaser  on 
account  of  his  purchase,  as  for  instance  in  drink-money,  in  the 
preparation  of  the  instrument  of  sale,  in  brokers'  commission, 
or  the  like,  it  is  reasonable  that  he  should  lose  these,  for 
it  was  through  him  that  the  pact  annexed  to  the  sale  was 
broken,  nor  should  it  be  permitted  to  him  to  break  faith  with 
impunity.  Fr.  6.  pr.  Dig.  h.  t.  junct.fr.  5.  in  fine ;  Dig.  5.  3. 
fr.  25.  pr.  {de  petit,  hered.).  It  must  not  be  inferred  from  the 
circumstance  that  a  pact  *'  that  the  purchaser  shall  lose  the 
arrhae  "  and  the  thing  sold  be  considered  as  unpurchased,  if 
the  price  be  not  paid,  is  expressly  set  out  in  Dig.  h.  t.fr.  ult., 
that  therefore  there  is  any  necessity  for  a  pact  to  effect  this 
loss  of  arrhae ;  for  frequently,  merely  ex  abundantif  and  for 
the  purpose  of  removing  all  doubt,  provisions  are  inserted  in 
pacts  for  what  would  have  place  without  any  pact  and  in  the 
ordinary  course  of  the  common  law.  Dig.  17.  1.  fr.  66 
(mandati).  For  which  reason  also  in  the  case  put  in  Dig.  18. 
1.  ^.  6.  §  1  {de  contrail,  enipt.),  it  is  set  out  that  a  special 
agreement  for  the  restitution  of  fruits  was  added  to  the  Irx 
cammissoria,  although  there  is  no  question  that  these  must  be 
restored  even  if  there  be  no  such  pact.  But  it  would  not 
be  equitable  that  interest  on  the  price  should  be  rendered 
to  the  purchaser  [where  he  has  paid  part  of  the  price] ;  in- 
asmuch as  interest  is  [only]  due  either  under  agreement  or  on 
account  of  delay  (mora),  neither  of  which  had  occurred  on 
the  part  of  the  vendor ;  but  rather,  as  the  dissolution  of  the 
purchase  resulted  from  the  fault  and  delay  (culpa  et  mora) 
of  the  purchaser  himself,  his  mora  ought  not  to  be  a  source  of 
profit  to  him  in  obtaining^  interest.  Here  the  reason  of  the 
thing  is  different  from  what  it  is  in  the  case  of  an  addictio  in 
diem,  in  which  the  resolution  of  the  contract  results  from 
neither  fault  nor  delay  on  the  part  of  the  purchaser. 

§  4.  In  ordinary  course  the  "  lex  commissoria  **  has 
effect  by  the  mere  lapse  of  the  time  fixed  for  payment,  and 
no  demand  by  the  vendor  is  necessary  in  order  to  put  the 
purchaser  in  default,  as  the  arrival  of  the  term  fully  supplies 
the  place  of  an  actual  demand.  Dig.  fr.  4.  §  tdti  h.  t.  junct,; 
Code  8.  38.  fr.  12  (de  contrahend.  et  commit,  stipid.).  But  if 
no  definite  term  has  been  fixed  by  the  pactum  commissoriiun 
(for  this  is  allowable),  Dig.  18.  1.  fr.  3  (de  contrahend,  empt.). 
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an  actual  demand  is  necessary,  as  there  is  then  no  date,  the 
mere  arrival  of  which  can  take  the  place  of  one  ;  and  perhaps, 
in  such  case,  the  purchaser  may  be  put  in  default  by  a  demand 
made  at  the  expiry  of  sixty  days.  Arg.  Dig.  21.  l./r.  31.  §  22 
(de  aedUit  edicto). 

§  5.  This  pact  fails  of  eflfect,  however,  when  the  non- 
payment of  the  price  on  the  day  fixed  is  due  not  to  the 
purchaser  but  to  the  vendor ;  for  example,  when  the  vendor 
has  himself  made  default  in  performance  of  what  he,  in  terms 
of  the  agreement,  had  to  do  before  payment  of  the  price,  as  to 
give  security  against  eviction  or  the^like.  Dig.  18.  5.  fr.  uit. 
§  1  {de  rescind,  veiid.) ;  or  when  the  Fisc  or  other  creditor  of 
the  vendor  has  formally  warned  the  purchaser  not  to  pay  the 
vendor  until  his  claim  has  been  satisfied.  Dig.  fr.  vlt.  h.  t. 
Joh.  Papon,  lib.  12.  tit.  10.  arresto  2 ;  or  when  there  is  no  one 
to  whom  the  purchaser  can  offer  payment,  the  vendor  being 
absent  without  having  left  an  attorney,  or  dead  and  his 
inheritance  not  entered  upon.  Dig.fr.  4.  §  vlt.  h.  t.;  Arg.  Dig. 
21.  l./r.  31.  §  23  (rfe  aedil.  edict.);  Dig.  22.  1.  fr.  17.  §  3 
{de  tisuiis).  If,  however,  a  vendor  who  is  on  the  spot  conceals 
himself  and  avoids  receiving  payment,  public  registration 
{consignatio)  and  deposit  is  necessary  in  order  that  the  pur- 
chaser may  protect  himself,  Code  4.  54.  fr.  7  {de  pactis  inter 
empt.  et  vend.) ;  and  if  the  vendor  be  dead  and  the  purchaser 
has  been  appointed  tutor  to  the  vendor's  children  before  the 
day  for  payment,  he  can  only  avoid  the  ieffect  of  the  lex 
comviissoria  by  paying  the  price  to  his  co-tutors,  or  by  debiting 
himself  with  the  amount  in  the  tutorial  accounts.  Dig.  18.  5. 
fr.  vlt.  pr.  (de  rescind,  vend.). 

§  6.  Similar  to  the  lex  commissoria  is  the  pact  whereby 
it  is  agreed  that  if  the  price  be  not  paid  within  a  certain  time, 
it  may  be  lawful  for  the  vendor  to  ^ell  the  thing  to  another, 
and  at  the  risk  of  the  first  purchaser  should  it  realise  a  lower 
price  at  the  subsequent  sale.     Dig.  fr.  4.  §  3.  h.  t. 


Jus  Kedimendi. — Pactum  de  Retrovendendo. 

§  7.  Nearly  allied  to  the  pactum  commissorium  is  the 
pactum  de  retrovendendo ,  "  agreement  for  repurchase  **  [or  Jus 
Redimendi\y  the  effect  of  which,  when  annexed  to  a  purchase,  is 
that  the  vendor  may  within  or  after  a  time  fixed,  or  at  any 
time,  redeem  or  take  back  the  thing  sold,  on  restoring  the  same 
price  he  actually  received  for  it,  and  not  what  may  be  th^  just 
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price  and  equivalent  to  the  commodity  at  the  time  of  the 
redemption,  unless  it  has  been  expressly  agreed  otherwise. 
Dig.  19.  5.  fr.  12  (de  praescriptis  verbis) ;  Cod.  41  54.  2  {de 
pactis  inter  empt,  et  vend.  composiUs) ;  Dig.  20.  5./r.  7.  §  1  {de 
distract,  pign.  et  hypoth.);  Dig.  13.  7./r.  13  (de  pignorat.  act). 
A  vendor  desiring  to  recover  the  thing  under  such  a  pact  may 
either  sue  by  the  personal  action  "  ex  vendito  '*  or  by  the 
"  actio  praescriptis  verbis  "  d.  frr.,  for  it  is  rational  that  the 
action  **  ex  emto "  should  lie  for  the  dissolution  of  the 
former  purchase.  Dig.  19.  1.  fr.  11.  ^  6  {de  act.  emt.). 
Though  in  truth  it  is  not  so  much  the  dissolution  {resolutio) 
of  a  former  sale  already  entirely  implemented  that  is  here 
sued  for,  as  the  making  or  intei-position  of  a  new  sale.  But  it 
is  the  duty  of  a  person  who  demands  a  resale  (retrovenditio) 
from  a  refractory  purchaser  to  make  [judicial]  **  consignation  '* 
and  deposit  of  the  price  offered  and  refused.  Arg.  Cod.  4.  24. 
fr.  10  (de  pignorat.  act.) ;  Cod.  4.  54.  fr.  7  {de  pactis  inter  empt, 
et  vendit.)\  Sande.  Decis.  Fnsic.  lib.  3.  tit.  4.  defin.  18; 
Fachineus  controvers.  lib.  2.  cap.  42.  Plainly  the  rei  vindicatia 
is  not  available  to  a  vendor  in  this  case,  for  only  an  obligation 
to  a  performance  {obligatio  ad  factum)^  viz.,  to  a  retrovenditio 
or  resale,  is  embraced  in  the  pact  sued  upon ;  unless  it  has 
been  agreed  that  on  the  price  being  restored  within  a  certain 
time,  **re«  inempta  sit/'  "the  thing  is  to  be  deemed  as  not 
purchased  "  ;  or  ^^ venditor  rem  recipiat,'*  **  the  vendor  is  to  have 
the  thing  back "  ;  for  in  such  case  the  vendor  may  elect 
whether  he  will  "vindicate  "  the  thing  itself  after  oflFering  the 
price,  or  prosecute  his  claim  by  the  actio  venditi  ;*  Arg.  Dig* 
13.  7./r.  13  {de  pignorat.  act.) ;  provided,  as  respects  modem 
law,  such  agreement,  in  the  case  of  immoveables,  has  been 
annexed  to  the  solemn  delivery  made  before  the  tribunal  of 
the  place ;  for  otherwise  no  pact  affects  immoveable  property 
with  any  jtis  in  re ;  t   Groenewegen   ad.  I.  3 ;  Code  de  pactis 


♦  The  **  Vindicatio  rei "  or  action  in  rem  lies  for  recovery  of  the  thing 
itself  specifically,  when  the  Plaintiff  has  a  right  of  ownership  or  jus  in 
rem.  The  **  actio  venditi,'*  an  action  in  personam,  founded  on  contract, 
is  a  proceeding  directed  against  the  Defendant  personaUy,  wherein  he  i& 
condemned  to  fulfil  the  *' obligation,"  i.e.,  personal  contract  he  has 
incurred  to  make  dehvery  of  the  thing,  and  on  failure  to  pay  damages. 
See  the  discussion  on  the  Hability  to  specific  performance  or  damages 
respectively  in  these  Commentaries.  Lib.  19.  tit,  1.  §  14  (c^  action  ernpti 
et  venditi),  and  confer.  Lib,  6.  tit.  1.  §  14.  15  {De  rei  viudicatione).  For 
a  familiar  account  of  the  distinction  between  actions  in  rem  and  actions 
in  personam  or  ex  contractu,  see  Wamkoenig's  Institutes,  §  1110  seq.  1142 
et  seq, 

f  I.e.,  with  any  **real"  right  in  the  thing  itself  as  distinguished 
from  a  mere  right  of  action  in  personam  agamst  the  contractor.      Tn 
C.P.  E 
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inter  empt,  et  vend.  (4.  54)  et  ad.  l.  3 ;  Code  de  condict,  oh 
causam,  dator.  (4.  6).  But  as  only  the  price  and  not  interest 
on  it  need  be  offered  in  order  to  the  redemption,  inasmuch 
as  the  vendor,  in  whose  favour  the  right  of  redemption  was 
introduced  by  the  pact,  cannot  be  deemed  to  have  committed 
any  default  or  delay  (Tnora),*  so  also  neither  is  the  pur- 
chaser liable  to  restore  to  the  redeeming  vendor  the  mesne 
profits,  but  only  those  which  he  has  taken  after  his  own 
default,  or  after  tender  of  the  price  by  the  vendor.  Cod^  4. 
54.  2  {de  pact,  inter  empt.  et  rend.).  And  on  such  a  pact  for 
retrovendition  there  results  rather  a  new  sale  than  an  invali- 
dation of  a  prior  sale ;  wherefore  laiid^mia  +  and  other  similar 
burdens  are  due  just  as  on  a  fresh  sale,  as  is  more  fully  shown 
in  the  title  si  ager  vectigalis  id  est  emphyteut.  pet.  ;  Dig.  6.  3. 
num.  31. 

§  8.  Not  only  the  vendor  himself  but  also  his  heir  is 
entitled  to  sue  under  this  pact,  in  accordance  with  the 
ordinary  rule  that  pacts  enure  to  the  benefit  of  heirs  equally 
as  to  that  of  the  contracting  parties  themselves.  Arg.  Dig.  22. 2. 
fr.  9  {de  probation)  ;  Cod.  8.  38.  /r.  13  {de  contrah.  et  commit, 
stip.) ;  Berlichius,  part  2.  Conclus.  40.  num.  70.  71 ;  Carp- 
zovius  dejin.  foi\  part  2.  const,  82.  def.  21 ;  Leeuwen  Cens. 
For.  part  1.  lib.  4.  cap.  20.  ntcm.  4 ;  so  much  so,  that  if  any 
of  the  heirs  be  unwilling  to  re-purchase,  the  right  of  redemp- 
tion accrues  to  the  others.  Ant.  Faber  Cod.  lib.  3.  tit.  25. 
deJln.  9 ;  Berlichius  d.  part  2.  co7icl.  40.  num.  71.  The  right 
arising  on  the  pact  may  also  be  assigned  to  a  stranger  ;  for  it 
is  not  a  personal  right,  and  every  right  of  action  may  be  sold 
and  assigned  but  those  which  are  expressly  excepted.  Arg. 
Cod.  4.  39.  fr.  ult.  {de  hered.  vel.  act.  rendita) ;  Sande  de 
cessione  actiomim  cap.  5.  num.  29;  Carpzovius  d.  part  2. 
constit.  32.  def.  20 ;  Berlichius.  part  2.  conclus.  89.  num.  52 ; 
Leeuwen  d.  loco.  Nor  is  there  any  limit  of  time  within  which 
this  right  of  re-purchase  {jus  redemendi)  prescribes,  if  the 
liberty  to  redeem  has  been  given  in  perpetuum  by  the  pact ; 
any  more  than  the  right  of  freeing  a  pledge,  which  is  full}'^ 
discussed  in  the  [commentary  on  the]  title  de  pignorat  act. 
(13.  7)  num.  7 ;  Adde.  Andr.  Gail.  lib.  2.  observ.  18.  mim.  4.  5. 
If,  however,  the  fii'st  purchaser  has  again  sold  a  thing  which 

English  law  parlance,  the  last  sentence  might  be  rendered  **  for  otherwise 
the  covenant  does  not  run  with  the  land.'* 

•  Which  was  necessary  by  Boman  Law,  in  the  absence  of  express 
contract,  to  render  one  liable  for  interest. 

t  Fines  or  dues  to  the  ground  owner  or  lord  on  renewal  of  an 
emphyteusis. 


Digitized  by  LjOOQIC 


JUS  RETRACTUS.  51 

had  been  purchased  subject  to  this  condition  to  another  party 
simpliciter,  without  annexing  any  pact  for  retrovendition,  the 
original  vendor  cannot  compel  the  second  purchaser  to  resell, 
but  has  only  a  right  of  personal  action  against  the  original 
purchaser  for  damages  {id  quod  interest) ;  for  a  pact  only  binds 
the  person  and  does  not  affect  the  thing ;  so  that  it  passes  to 
the  second  purchaser  free  of  any  burden ;  Dig  18.  1.  fi\  ult. 
§  1  (de  contrail,  empt.) ;  Ant.  Faber.  Cod.  lib.  4.  tit.  36.  dejin.  2  ; 
Berlichius  Pract.  concl.  jyci^'t  2.  concl.  40.  num.  56.  57 ; 
unless  such  agreement  for  resale,  in  the  case  of  immoveable 
property,  has  been  annexed  to  the  instrument  of  formal 
delivery  made  before  the  tribunal  of  the  place,  and  the  thing 
itself  has  been  thus  bound  by  the  condition.  Arg.  Dig.  20.  5. 
fr.  7.  §  tdt.  (de  distract,  jngnm.) ;  Groenewegen  ad.l.^\  Cod^ 
de  pactis  inter  empt.  et  vend.  (4.  54)  et  ad.  I.  3 ;  Cod.  de  condict 
oh.  cam.  det.  (4.  6) ;  add  Berlichius,  part  2.  conclus.  40. 
num.  59. 

Jus  Retractus.* 

§  9.  Nearly  akin  in  many  respects,  but  not  in  all,  to  the 
right  of  redemption  competent  by  pact,  is  the  Jus  Retractus, 
whereby  a  person  who  enjoys  this  right  can  supersede  another 
purchaser  on  offering  the  same  price,  and  thus  can  have  the 
purchased  thing  to  himself.  +  This  right  arises  either  from 
convention  or  from  the  provision  of  the  Common  or  Municipal 

*  *^Ju8  Hetractus  (Naasting)  is  a  right  which  a  person  has  over  any 
immoveable  property,  as  also  against  the  purchaser  and  seller,  whenever 
the  same  property  is  sold,  to  step  into  the  purchaser's  place."  Utrberfs 
(hrotivs  Introd,  to  Dutch  Juriip,  p.  351  {BookS,  chap.  16).  Van  Leeuwen, 
in  the  Censura  Forensis,  part  1.  lib.  4.  cup.  20.  §  8.  says  that  it  is 
supposed  to  have  originated  ex  jure  gentium  after  the  introduction  of  the 
<jontract  of  purchase  and  sale,  in  order  to  secure  the  retention  of  ancestral 
property  in  families.  Van  Leeuwen,  it  should  be  observed,  mixes  up  the 
Pactum  de  retrovendendo,  or  right  of  compelling  a  resale,  with  the  Ju8 
Retractua,  distributing  the  latter  into  the  Betracttia  conventionalis  (his 
definition  of  which  corresponds  with  the  Pactum  de  retrovendendo,  or 
Jus  Redemendi,  i.e.,  Right  of  Redemption,  as  treated  of  in  §§  7.  8.  9. 
supra),  and  the  lieiractus  Leyalis.  Our  author,  with  more  precision, 
distinguishes  between  the  Right  of  Redemption  to  which  the  vendor  can 
<x)mpel  his  vendee  on  tendering  back  the  price,  treated  above — the  Con- 
vejitional  lietractus  or  right  of  first  refusal  merely  should  the  vendee  wish 
to  sell  again,  created  bv  contract, — and  the  right  created  by  law  to  step 
into  another  purchaser  s  place,  the  Eetractus  Le(/alis. 

t  "Have  the  thing  purchased  to  himself"  :  sibi  rem  emptam  habere 
potest — I.e.,  have  the  tmng  as  his  own.  For  the  student  should  bear  in 
mind  that  the  word  habe&e  is  almost  always  to  be  taken  in  this  its 
technical  sense  in  the  Roman  Law,  although  it  has  been  judged  better  to 
adopt  in  the  present  instance  a  HtOTal  translation  which,  however,  perhaps 
rather  obscures  the  full  import  of  the  sentence. 

£2 
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Law.  We  should  observe,  however,  that  no  one  can  arrogate 
to  himself  the  jus  retractus  legalis  unless  he  can  show  that  the 
right  of  retraction  on  the  same  ground  as  that  on  which  he 
desires  to  exercise  it,  or  on  one  plainly  similar  thereto,  is 
firmly  established  by  the  law  or  custom  of  tlie  place  in  which 
the  immoveable  property  is  situated ;  for,  undoubtedly,  this 
right  of  supersedinfif  one  who  has  obtained  the  ownership- 
{dominium)  in  a  legitimate  mode,  being  a  deviation  fi'om  the 
common  law  and  contrary  to  the  rescript  of  the  emperors 
[Valent,  Theodosius  and  Arcadius]  in  Code  4.  88.  fr,  14.  de 
contrail,  emptione)  and  also  to  freedom  of  commerce,  and  being^ 
a  departure  from  the  general  precepts  of  commutative  justice, 
must  receive  a  strict  interpretation ;  though  for  the  rest,  it 
cannot  be  denied  that  the  right  owes  its  origin  to  the  divine 
law  itself,  and  has  not  been  introduced  without  just  reasons. 
Jac.  Coren.  Ohserv.  32.  num.  62.  68.  64.  65.  66;  Carpzovius 
Defin.  For.  part  2.  constit.  81.  defin.  2.  et  22 ;  Petrus  Bort 
De  Feudis.  jtaH  5.  tit.  5.  cap.  2.  n.  8.  9.  pag.  226 ;  Leeuwen 
Cens.  For.  part  1.  lib.  4.  caj).  20.  num.  9 ;  Responsa  Jurisc. 
Holl.  part  8.  vol.  2.  comil.  148.  num.  1. 

§  10.  The  *' Jus  Retractus  "  arises  from  Convention  when 
it  has  been  agreed  by  a  pact  annexed  to  the  purchase  that  **  if 
the  purchaser  sells  again  he  shall  sell  it  not  to  another,  but  to 
himself  (the  vendor)."  Dig.  18.  l.fr.  75  {de  contrah.empU).  In 
which  case,  if  the  purchaser  has  agreed  with  a  stranger  to  sell 
the  thing  to  him  for  a  certain  price,  he  should  first  intimate 
this  to  his  vendor,  so  that  the  latter,  if  he  thinks  fit,  may 
declare  within  two  months  after  the  intimation  to  him,  whether 
he  is  willing  to  purchase  it  at  the  same  price  ;  and  if  he  (the 
original  vendor)  does  not  declare  his  intention  within  thi& 
period,  or  if  he  expressly  renounces  his  **  Jus  Retractus  "  and 
consents  to  the  sale  being  made  to  the  third  party,  he  can  no 
longer  exercise  the  right  by  force  of  the  pact.  Dig.  45.  1^ 
fr.  122.  §  8  {de  verhorum  ohlig.)  ;  Code  4.  66.  fr.  ult.  in  Jin. 
{de  jure  emphytetit.) ;  Berlichius  de  part  2.  concl.  40.  num.  58* 
54.  55 ;  Andr.  Gail.  lib.  2.  obseir.  19.  mim.  8 ;  Sande  Dccis. 
Frisic.  lib.  8.  tit.  4.  defin.  4.  This  right  of  conventional 
retractus,  springing  from  a  pact  framed  with  reference  to  the 
case  of  a  vendor,  does  not,  however,  have  place  when  the  first 
purchaser  has  transfeiTed  the  thing  to  another  person  by  some 
other  title  than  that  of  sale,  as  by  barter  made  in  good  faith^ 
donation,  testamentary'  disposition,  right  of  intestate  succession, 
or  other  similar  cause  different  from  purchase.  Carpzovius 
Defin.  For.  jMii:  2.  constit.  82.  defin.  14.  16.  17 ;  Berlichius 
d.  part  2.  conclus.  jyract  39.  mim.  61.  62. 
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§  11.  Again,  it  is  manifest  that  a  Jus  Retractus  arises 
by  disposition  of  the  Law  [that  is  to  say,  independently  of 
contract]  under  a  variety  of  heads.  Thus  a  prerogative  right 
of  preference  (jiLS  protimesios)  has  been  given  to  a  Dominui 
DirectiLs^*  in  virtue  of  the  dominium  directum^  whenever  an 
emphyteuta  sells  land  held  in  emphyteusis  to  a  stranger; 
Cod.  4.  66  {de  jure  em/phyteut.) ;  and  see  further,  Commentary 
on  the  title  of  the  Digest  Si  ager  vectigalis,  dec,  num.  22  (Zife.  6. 
tit.  8).  And  although  we  do  not  find  it  provided  by  the  jus 
civile  that  an  emphyteuta  enjoys  the  same  preferential  right 
when  the  dominus  directus  sells  his  dominium  directum,  never- 
theless, under  modem  law,  this  right,  probably,  ought  not  to 
be  refused  to  him  in  those  places  in  which  usage  permits  the 
jus  retractus  to  the  owner  of  a  land  which  is  subject  to  a 
census  {fundus  censualis),  when  he  to  whom  the  annual  census 
is  due  has  sold  his  right  thereto  to  a  stranger  (as  to  which 
presently) ;  especially  as,  looking  to  its  effect,  a  census  now 
practicdly  scarcely  differs  from  the  rent  {canon)  payable  by 
an  emphyteuta,  and  among  us  emphyteuses  are  constituted  in 
-even  the  most  fertile  lands,  and  more  on  account  of  the 
emolument  of  the  annual  rent  or  canon  than  with  a  view  to  the 
improvement  of  the  land.  Responsa  juris.  Holl.  part  4. 
consil.  138.  This  right  has  also  been  given  to  the  superior  or 
dominus  directus  of  a  feud,  and  even  to  mid-superiors  who 
have  created  subfeus  {subinfeudanti),  when,  in  accordance  with 
modern  usage,  the  vassal,  or  the  subfeuar  holding  of  him,  has 
sold  the  dominium  utile;  provided  the  dominus  directus  who 
wishes  to  exercise  the  right  of  *' retractus''  has  not  yet  invested 

*  Corresponding  to  the  Feudal  Superior  in  feudal  law.  While  he  is 
aaid  to  have  the  dominium  directum  **or  right  of  superiority," — the 
vassal  in  feudad  law,  or  the  emphyteutical  tenant  in  the  present  case, 
is  said  to  have  the  *' dominium  utile,"  which  term  the  Scotch  lawyers 
seem  to  associate  with  the  idea  of  the  profitable  use  of  the  property,  the 
other  interest  being  called  the  dominium  directum  **  because  it  is  the 
highest  and  most  eminent  right."  See  Erskine's  Com.  2.  3.  10.  But  it 
is  much  more  probable  that  the  term  **  dominium  utile"  really  meant 
the  (fuasi'daminiumy  and  that  both  terms  flowed  from  the  distinction 
between  actiones  directae  and  actiones  utiles  in  Boman  Law,  viz.,  those 
which  were  given  respectively  by  the  jus  civile  and  by  the  Praetor ;  the 
latter  adjective  springing  from  the  adverb  uti  {quasi) — i.e.,  analogous 
to  the  civil  law  actions.  See  2  Austin's  Jurisp.  (3rd  ed.)  p.  881.  Lee.  52. 
For  example,  the  jus  civile  would  not  recognise  that  a  tenant  in  emphy- 
teusis was  dominus  or  owner,  nor  give  him  a  right  of  action  as  such ;  but 
to  remedy  the  injustice  that  would  thus  ensue  to  one  whose  practical 
position  was  such  as  to  entitle  him  to  certain  actions  which  the  jus  civile 
denied  him,  the  praetor  would  give  him  an  actio  uti^  or  analogous  to  the 
direct  action  of  the  jus  civile.  It  should  be  observed  that  these  feudal 
law  terms  dominium  directum  and  dominium  utile  were  not  known  to  the 
Eoman  Law. 
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the  purchaser  in  the  feud ;  for  by  investiture  he  is  considered 
to  have  acknowledged  his  new  vassal  and  renounced  his  right ; 
as  Petnis  Bort  explains  at  length  and  shows  to  be  observed  in 
Brabant,  in  the  tract,  de  feudis  Holland,  part  5.  tit.  5.  cap.  1. 
num.  2.  et  multis.  seq.  pag.  217  et  seq.  In  Rhineland  and 
Delftland  the  same  right  has  been  given  to  co-owners  (jBociis) 
in  respect  to  the  portion  sold  by  one  of  them;  and  to  adjoining 
proprietors  {conjinihus) ;  and  this  agreeably  to  the  constitution 
of  Frederick  in  the  5th  liber  feudorum  tit.  8;  (jroiiws  Manuduct. 
ad  Jurisprud.  Holl.  lib.  8.  cap.  16.  n.  9.  10;  and  Groenewegen 
ad  I.  8;  Cod.  de  cominun.  rer.  alien.  4.  52  (see,  however,  Jac. 
Coren  Obsei-v.  82.  num.  58  et  seq.) ;  and  the  same  also  in 
Mechlin,  as  appears  from  Leges  Mechlin,  tit.  2.  Further, 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  16.  w.  45.  following  other 
authorities,  states  that  in  various  places  a  person  to  whom  an 
annual  census  is  due  from  land  sold  is  entitled  to  this  jus 
retractus  in  respect  to  such  fundus  censualis.  The  jus 
retractus  is  also  conceded  in  some  places  to  mortgagees  of 
immoveable  property,  even  when  sold  by  public  authority,  for 
a  period  of  six  weeks,  if  it  realises  at  the  sale  a  lower  price 
than  is  sufficient  to  satisfy  the  claims  of  hypothecary  creditors. 
Roseboom  Costumen  ran  Amsterdam  tit.  85.  art.  1 ;  and  Van 
Leeuwen  says  that  this  is  also  established  by  usage  at  the 
Hague,  Censura  For.  part  1.  lib.  4.  cap.  20.  vers,  cujus  benejicio. 
Vice  versa,  in  Holland  and  Mechlin  the  owners  of  lands 
burdened  with  redeemable  or  iiTedeemable  rents  are  also 
entitled  to  **  retractus  '*  of  the  rent,  when  it  is  sold  to  a 
stranger.  Cousuet.  Mechlin,  tit.  2.  art.  7  ;  Grotius  Manud. 
ad  Juiisp^-ud.  Holl.  lib.  8.  cap.  16.  n.  17.  And  in  many  places 
the  lord  of  a  manor  (jurisdictionis  dominus,  den  Ambachtsheer) 
is  allowed  to  exercise  the  jus  retractus  within  six  weeks  after 
the  lapse  of  the  year  allowed  to  other  persons  entitled  to  the 
right ;  Neostadius  Curiae  Supr.  decis.  29.  in  pr. ;  Grotius 
Manud.  ad  Jnrispr.  Holl.  lib.  8.  caj).  16.  n.  16;  provided  the 
land  sold  is  allodial,  but  not  if  feudal,  as  Grotius  shows  in 
Responsa  Jurisc.  Holl.  part  8.  vol.  2.  consil.  201  {uro-ngly 
printed  801)  pag.  588.  Grotius  also  says  that  the  right  is 
competent  in  the  same  manner  to  the  Bailiff  of  Rhineland 
d.  cap.  16.  n.  16.  It  is  not,  however,  allowed  to  the  Bailiffs 
of  country  towns,  although  it  has  sometimes  been  wrongfully 
usurped  by  them.  Appendix  d^cisionum  post  Responsa  Jurisc^ 
Holl.  part  8.  vol.  1.  pa^g.  48.  post  med. ;  confer.  Petr.  Bort 
de  feudis  HoU.  part  5.  cap.  1.  n.  6.  pag.  219.  But  the  "jus 
retractus "  is  not  competent  to  a  usufructuary  when  the 
proprietor  has  aUenated  his  right  of  property  (the  pivprietas  or 
ownership),  for  there  is  no  tie  between  a  proprietor  and  a 
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usufructuary,  or  any  basis  on  which  such  a  preference  of  the 
usufructuary  over  outside  purchasers  could  rest ;  for  usufruct, 
which  is  distinct  from  proprietorship,  is  in  nowise  part  of 
dominium;  Dig.  50.  16.  26  (de  verb,  signif.*) ;  as  is  shown  more 
fully  in  the  title  de  usufriictu  n.  3  (Zi6.  7.  tit.  1) ;  and  there- 
fore there  is  no  association  of  interests  {consortium)  between 
,  owners  and  usufructuaries  nor  any  community  of  property  nor 
partnership.  Castillo  Sotomajor  de  usufructa  cap.  74.  num. 
87  et  seq. 

§  12.  But  the  kind  of  "jus  retractus"  chiefly  sanctioned 
by  use  is  that  which  devolves  by  right  of  blood,  and  may  be 
called  gentUitittm,  t  and  which  is  admitted  in  most  parts  of 
Germany;  also  in  France,  Spain,  Italy,  Burgundy,  Brabant, 
Flanders,  Friesland,  Zeeland  and  elsewhere,  as  testified  by 
Andr.  Gail.  lib.  2.  observ.  19.  in  pr. ;  Mysingerus  cent.  3. 
ObscTT.  57.  n.  1  ;  Jac.  Coren  Observ.  82.  n.  8  et  seq.  ; 
Carpzovius  Defin.  for.  part  2.  const.  81.  dejin.  2.  n.  9 ;  and 
by  Sim.  Van  Leeuwen,  who  has  diligently  collected  the  laws 
of  various  countries  on  this  subject  in  Cens.  For.  part  1. 
lib.  4.  cap.  21.  But  in  Utrecht,  Gelderland,  and  Over  Yssel, 
only  the  conventional  and  not  the  legal  retractus  is  admitted. 
Fredericus  a  Sande  de  feudis  Gelriae  tract.  8.  cap.  5.  n.  11.  in 
fine  vers,  svhinde  item ;  Christian  Rodenburch  (citing  Sande 
as  regards  the  customs  of  Utrecht)  de  jure  conjugum  tract, 
prelimin.  de  statutor.  diversit.  tit.  2.  cap.  5.  n.  17.  in  med.; 
Leeuwen  d.  part  1.  lib.  4.  cap.  21.  n.  8.  and  9.  That  in 
Holland  also  the  "retractus  gentilitius *'  was  never  accepted  as 
a  universal  custom  is  mentioned  in  more  than  one  passage  by 
Grotius  in  the  Resp.  Jurisc.  HoU.  part  8.  vol.  2.  condl.  148. 
n.  2.  et  consU.  201.  pag.  588;  and  it  has  only  been  adopted 
in  certain  towns  and  districts,  under  their  own  [local]  laws, 
and  that  not  in  a  uniform  manner,  as  in  Bhineland,  Deli'tland, 
Kennermerland,  and  the  district  of  Voom,  according  to  Grotius 
Manud.  ad  Jurispr.  Holl.  lib.  8.  cap,  16.  n.  4 ;  and  Groenewegen 
ad  I.  8.  Cod.  d^  commun.  rer.  alienat.  (4.  52) ;  which,  however, 
Leeuwen  denies  as  respects  Kennermerland  and  Delftland 
d.  part  1.  lib.  4.  cap.  21.  n.  5  ;  and  Groenewegen  states,  in  his 
notes  on  Grotius,  that  it  does  not  obtain  everywhere  in 
Delftland,  d.  lib.  8.  cap.  16.  n.  8.  lit.  B.l 

•  TlBufruct  is  only  a  servitude.    Dig.  ut  Cit, 

t  A**  family  "right. 

X  It  must  be  borne  in  mind  that  the  family  retractus  is  never  allowed 
except  in  places  where  it  is  distinctly  established  by  local  statute  or 
certain  usi^ :  the  constitution  of  Frederick  in  the  books  of  Feuds  cited 
in  the  text  having  been  a  derogation  from  Cod,  4.  38.  14.    See  §  9.  supra. 
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§13.  It  cannot  well  be  denied  that  the  foundation  of 
this  Family  Eetractus  is  to  be  found  in  the  principles  of  the 
Iloman  Law,  when  one  considers  these  words  of  Gaius  **  when 
the  goods  of  a  debtor  are  sold,  in  any  question  between  a 
stranger  and  one  who  is  a  creditor  gr  cognate,  the  creditor  or 
cognate  is  deemed  to  have  the  better  right";  Dig,  48.  5./r.  16 
(de  reb.  autor.  jitd.  possid.  veL  vend.) ;  and  what  is  stated  by 
Hermogenianus,  namely,  that  when  a  minor  has  been  outbid 
by  a  stranger,  he  will  be  allowed  the  restitutio  in  integrum,  if 
the  property  belonged  to  his  ancestors,  on  his  offering  to  the 
vendor  the  diflference  between  the  bids.  Dig,  4.  4.  /r.  35 
(de  minorib.  25.  annis).  If  we  accept  the  conjecture  of  Jacobus 
Gothofi'edus  ad.  I,  6;  Cod,  Thedos,  de  contrail,  enipt,,  a  general 
law  was  passed  by  Constantine  or  some  other  Emperor  under 
which  cognates  could  exclude  strangers  from  a  purchase.  By 
a  later  imperial  constitution  this  preferential  right — jus 
protimesios — was  altered,  and  no  prerogative  left  to  cognates 
over  strangers — for  the  lex  14.  Code  4.  38  {de  contrail,  empt.) 
has  the  following  words,  **  formerly  indeed  it  was  conceded  to 
relations  and  consorts*  to  exclude  strangers  from  a  purchase, 
and  men  could  not  alienate  the  things  they  had  for  sale 
according  to  their  own  discretion ;  t  but  because  it  is  con- 
sidered a  grievous  injustice,  veiled  under  an  empty  pretext  of 
honestas  (?  family  respectability),  that  people  should  be  com- 
pelled to  do  anything  with  their  own  property  against  their 
will,  the  old  law  is  cancelled,  and  every  one  may  seek  and 
accept  any  purchaser  he  pleases,"  so  that  this  law  abolished 
the  jus  protimesios  which  was  formerly  competent  to  one  of  the 
co-owners  when  another  of  them  had  sold  his  portion  pending 
a  suit  for  division  of  the  Estate.  Code  10.  8.  fr,  1  (communi. 
divid,).  Afterwards,  however,  the  right  was  again  restored  to 
agnates  and  co-owners  (sociis)  by  the  constitution  of  Frederick, 
lib,  5,fevdarum  tit,  13.  which  probably  gave  rise  to  the  customs 
of  many  countries  in  this  matter  of  **  retractus,"  although 
manifestly  this  constitution  of  Frederick  has  not  been  adopted 
by  them  in  its  entirety. 


and  Censura  ForensiSy  part  1.  4.  20.  9.  The  whole  subject  of  Leffal 
Eetractus  is  very  fully  treated  of  by  Van  Leeuwen  in  the  chapter  of  3ie 
Censiu'a  Forensis  cited. 

•  Persons  having  sissociated  interests. 

t  This,  which  was  probably  archaic  law  eveirwhere  and  still  subsists 
in  parts  of  our  Indian  Empire,  depended  on  the  principle  so  admirably 
expounded  by  Sir  Henry  Maine,  that  originally  not  the  individual  but 
the  family  was  the  social  unit.  So  far  did  it  extend  that  a  father  could 
not  sell  without  the  concurrence  of  his  children ;  and  this  rule  waa  very 
prominent  in  the  old  Kandian  usages  of  Ceylon. 
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§  14.  The  persons  who  have  this  jus  retractus  by  right 
of  blood  are  cognates,  whether  procreated  during  legitimate 
matrimony,  or  subsequently  legitimated,  and  whether  male 
or  female ;  for  a  woman,  notwithstanding  that  she  is  **  the 
beginning  and  end  of  her  family,**  Dig.  50.  16.  195  {de  verb, 
signif.),  remains  bound  by  the  bond  of  cognation  and  blood 
even  after   marriage.*     But  it  is  not  competent  to  adopted 

♦  **Midier  autem  familiae  suae,  et  caput  et  finis  est."  Dig.  50,  16, 
195.  A  very  terse  and  lucid  explanation  of  this  maxim,  as  well  as  of  the 
history  of  the  distinction  in  early  Boman  Law  between  Cognates  and 
Agnates,  will  be  found  in  the  5th  chapter  of  Maine's  Ancient  Law,  p.  147 
et  seq.y  from  which  the  foUowinff  is  an  extract:  **  Cognatic  relationship 
is  simply  the  conception  of  kinship  familiar  to  modem  ideas ;  it  is  the 
relationship  arising  through  common  descent  from  the  same  pair  of 
married  persons,  whether  tlDe  descent  be  traced  through  males  or  females. 
Agnatic  relationship  is  something  very  different ;  it  excludes  a  number  of 
persons  whom  we  in  our  day  would  certainly  consider  of  kin  to  ourselves, 
and  it  includes  many  more  whom  we  should  never  reckon  among  our 
kindred.  It  is  in  truth  the  connexion  existing  between  the  members  of 
the  family,  conceived  as  it  was  in  the  most  ancient  times.  The  limits 
of  the  connexion  are  far  from  conterminous  with  those  of  .  modem 
relationship.*' 

**  Cognates  then  are  all  those  persons  who  can  trace  their  blood  to 
a  single  ancestor  and  ancestress;  or,  if  we  take  the  strict  technical 
meanmg  of  the  word  in  Boman  Law,  they  are  aU  who  trace  their  blood  to 
the  le^timate  marriage  of  a  common  pair.  *  Cognation '  is  therefore 
a  relative  term,  and  the  degree  of  connexion  in  blood  which  it  indicates 
depends  on  the  particular  marriage  which  is  selected  as  the  commence- 
ment of  the  calculation.  If  we  begin  with  the  marriage  of  father  and 
mother,  Cognation  will  only  express  the  relationship  of  brothers  and 
sisters;  if  we  take  that  of  the  grandfather  and  grandmother,  then 
uncles,  aunts,  and  their  descendants  will  also  be  included  in  the  notion  of 
Oognation,  and  following  the  same  process  a  larger  number  of  Cognates 
may  be  continually  obtained  by  choosing  the  storting  point  higher  and 
higher  up  in  the  line  of  ascent.  All  this  is  easily  understood  by  a 
modem ;  but  who  are  the  Agnates  ?  In  the  first  place,  thty  are  all  the 
cognates  who  trace  their  connexion  exdmivtly  through  males,  A  table  of 
Cognates  is,  of  course,  formed  by  taking  each  lineal  ancestor  in  turn  and 
including  all  his  descendants  of  both  sexes  in  the  tabular  view ;  if  then, 
in  tracing  the  various  branches  of  such  a  genealogical  table  or  tree,  we 
stop  whenever  we  come  to  the  name  of  a  female  and  pursue  that  particular 
branch  or  ramification  no  further,  all  who  remain  after  the  descendants 
of  women  have  been  excluded  are  Agnates,  and  their  connexion  together 
is  Agnatic  Relationship.  I  dwell  a  httle  on  the  process  which  is  prac- 
tically followed  in  separating  them  from  the  Cognates,  because  it  explains 
that  celebrated  legal  maxim,  *  Mulier  est  finis  familiae ' — a  woman  is  the 
terminus  of  the  family.  A  female  name  closes  the  branch  or  twig  of  the 
genealogy  in  which  it  occurs.  None  of  the  descendants  of  a  female  are 
included  in  the  primitive  notion  of  family  relationship.*' 

**  If  the  system  of  archaic  law  at  which  we  are  looking  be  one  which 
admits  Adoption,  we  should  add  to  the  Agnates  thus  obtained  all  persons, 
male  or  female,  who  have  been  brought  into  the  family  by  the  artificial 
-extension  of  its  boundaries.  But  the  descendants  of  such  persons  will  only 
be  Agnates,  if  they  satisfy  the  conditions  which  have  just  been  described. 
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children ;  for  rights  of  blood  do  not  arise  from  the  fiction  of 
adoption  [which  creates  rights  of  agnation  only — Tr.];  Dig. 
1.  7.  f)\  23  {de  adoption) ;  Arg.  Dig.  35.  1.  /r.  76  {de  condit  et 
demonstrat,) ;  nor  to  natural  children.  Arg.  Dig.  27.  l.fr.  2. 
§  8  {de  exctisat.  tut.).  Respecting  those  conceived  after  the 
sale,  the  rule  fluctuated,  as  may  be  seen  in  Joh.  Papon,  lib.  2. 
tit  7.  arr.  1.  et  ihi.  notata.  But  though  in  other  places  those 
cognates  have  a  preferential  right  of  retraction  who  are  nearest 
of  kin  to  the  vendor  on  the  side  from  which  the  property  came 
to  liim,  in  Holland  only  proximity  of  blood  is  regarded ;  so 
that  in  the  retractus  of  immoveable  property  which  has 
descended  from  the  maternal  line,  the  nearest  agnates  are 
prefen'ed  in  competition  witli  remoter  cognates  who  are 
related  through  the  mother,  and  vice  versa.  Grotius  Manud. 
ad  jurispmd.  Holl.  lib.  3.  cap.  16.  n.  7.  In  respect  to  feuds, 
however,  in  Holland,  as  the  cognates  of  the  last  possessor  who 
are  related  to  him  on  the  side  whence  the  feuds  descended 
are,  in  intestate  succession,  preferred  to  those  who  are  con- 
nected with  the  deceased  on  the  other  side,  though  nearer  in 
grade,  so  also  they  must  be  preferred  in  the  exercise  of  the 
reti'actus ;  both  because  they  are  most  prejudiced  and  defrauded 
of  tlieir  hope  of  succession  by  the  alienation,  and  because  the 
jus  retractus  almost  always  follows  the  law  of  intestate  succes- 
sion, unless  there  is  an  established  custom  to  the  contrary. 
Jac.  Coren.  Obseir.  82.  n.  80  et  seq.  et  in  fine ;  Petrus  Bort  De 


**  What  then  is  the  reason  of  this  arbitrary  inclusion  and  exclusion  ? 
Why  would  a  conception  of  Kinship,  so  elastic  as  to  include  stranger* 
brought  into  the  family  by  adoption  be  nevertheless  so  narrow  as  to  snut 
out  the  descendants  of  a  female  member  ?  To  answer  these  questions  we 
must  recur  to  the  Patria  Potestas.  The  foundation  of  Agnation  is  not 
the  marriage  of  the  Father  and  Mother,  but  the  authority  of  the  Father. 
All  persons  are  Agnatically  connected  together  who  are  imder  the  same 
Paternal  Power,  or  who  have  been  under  it,  or  who  might  have  been 
under  it  if  their  lineal  ancestor  had  hved  long  enough  to  exercise  his 
empire.  In  truth,  in  the  primitive  view,  relationship  is  exactly  limited 
by  Patria  Potestas.  Where  the  Potestas  begins,  Kmship  begms;  and 
therefore  adoptive  parents  are  among  the  kindred.  Where  the  Potestas 
ends.  Kinship  ends ;  so  that  a  son  emancipated  by  his  father  loses  all 
rights  of  Agnation.  And  here  we  have  the  reasons  why  the  descendants 
of  females  are  outside  the  hmits  of  archaic  kinship.  If  a  woman  died 
unmarried,  she  could  have  no  legitimate  descendants.  If  she  married» 
her  children  fell  under  the  Patria  Potestas,  not  of  her  father,  but  of  her 
husband,  and  thus  were  lost  to  her  own  family.  It  is  obvious  that  the 
organisation  of  primitive  societies  would  have  been  confoimded,  if  men 
had  called  themselves  the  relatives  of  their  mothers*  relatives.  The 
inference  would  have  been  that  a  person  might  be  subject  to  two  distinct 
Patriae  Potestates,  but  .  .  .  tno  limitation  of  relationship  to  the 
Agnates  was  a  necessary  security  against  a  conflict  of  laws  in  the  domestic 
forum." 


Digitized  by  LjOOQIC 


RETRACTUS.  59 

fevdis,  part  5.  tit.  5.  cap,  2.  n.  14.  15.  16.  pag,  227  ;  Responsa 
Jurisc.  Holl.  part  1.  consil.  108.  In  this  principle,  namel}',  that 
the  jus  retractus  imitates  the  jus  succcssioniSy  so  that  those 
cannot  exercise  it  who  do  not  succeed  ah  intestato  (which 
besides  being  approved  by  Jac.  Coren.  and  Pet.  Bort  is  recog- 
nised  by  Damhouder,  Praxi  Chili  cap.  205.  n.  11 ;  Tiraquellus- 
de  retractu  gentilit.  §  1.  gloss.  8.  n.  6.  7.  8.  and  especially  n.  13 ; 
Hugo  Grotius  Manud.  ad  jurisprud.  Holl.  lib.  8.  cap.  16.  n.  7. 
et  lib.  2.  cap.  80.  in  pr.)  ; — ^in  this  principle  may  not  unreason- 
ably be  found  the  foundation  of  the  rule  adopted  in  those  parts 
of  Holland  where  ih^jus  Scabinicum  prevails,  that  the  retractus. 
is  not  allowed  to  those  who  are  next  of  kin  to  a  vendor  in  the 
paternal  line,  when  he  has  sold  a  land  after  his  mother's  death, 
his  father  being  alive,  and  there  remain  remoter  agnates  of  the 
maternal  line  who  are  desirous  of  exercising  the  jus  retractus, 
or  vice  vei'sd ;  for  it  is  evident  that  under  that  system  of  law 
neither  the  surviving  parent  nor  the  cognates  of  the  survivor, 
but  only  those  connected  by  blood  with  the  deceased  parent  are 
called  to  the  intestate  succession  of  such  a  vendor,  in  the 
absence  of  a  different  and  inveterate  usage.*     As  formerly  the 

*  By  the  Scabinical  law,  the  jm  Scabinicumy  Schependoma-regt  or 
Law  of  Zeeland,  which  obtained  in  most  of  the  towns  and  districts  of 
South  Holland  between  the  Rhine  and  the  Mense,  and  also  at  Rotterdam 
and  the  Hague,  the  fundamental  principle  of  intestate  succession  is  that 
**  PROPERTY  GOES  BACK  TO  WHENCE  IT  CAME  " ;  that  is  to  Say,  is  inherited 
by  those  who  belong  to  the  line,  male  or  female,  from  which  it  was  derived 
by  the  deceased :  representation  is  admitted,  children  taking  the  shares 
of  their  deceased  parents  who,  if  alive,  would  have  shared  in  the  succes- 
sion ;  and  property  never  going  to  the  hving  branch,  by  which  is  meant 
to  a  hving  parent  of  a  deceased  child,  as  the  deceased  could  not  have 
inherited  any  of  the  property  from  that  side : — if  both  parents  are  dead 
it  goes  to  both  sides,  ?./'.,  to  tne  relatives  of  both  the  paternal  and  maternal 
grandparents.  On  the  other  hand,  by  the  jus  Aesdomicum,  or  Aaingicum, 
file  Aasdom  reyt^  or  law  of  Friesland,  which  prevailed  in  the  countries- 
north  of  the  Ehine  and  the  Yssel,  i.e.,  in  North  Holland,  Kennemerland, 
and  West  Frisia,  and  also  throughout  the  whole  of  Rhinelandr  though 
much  of  this  is  south  of  the  Rhme — the  fundamental  maxim  is  **  THE 
NEAREST  IN  BLOOD  INHERITS  THE  PROPERTY*';  Descendants  being 
preferred  to  Ascendants  (for  according  to  this  system,  **  property  does- 
not  mount ") ;  but  ascendants  to  collaterals ;  and  no  representation  being 
admitted,  so  that  Hving  children  exclude  the  issue  of  a  deceased  child  of 
an  intestate.  An  amalgamation  of  the  two  systems  was  made  or 
attempted  by  an  Ordinance  passed  in  the  year  1580  and  modified  in 
1599.  Vinnius  ad  List.  3.  5.  5.  and  Herbert's  Grotiua  p.  180  et  sea,  lib.  2, 
cap.  28.  Grotius  mentions  that  the  law  of  South  Holland  and  2eeland 
appears  to  have  been  the  law  of  the  old  Franks ;  and  there  can  be  no 
doubt  that  the  term  Scabinicum  indicates  the  law  administered  by  the 
German  Judges  or  Scabini  (as  contrasted  with  that  of  the  conquered 
Boman  Provincials)  on  the  break  up  of  the  Eoman  Empire  and  subsequent 
amalgamation  of  the  Peoples.  See  Savigny's  History  of  the  Boman  Law- 
in  the  Middle  Ages,  Cathcarfs  Transl,  vol,  1,  chap,  4. 
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right  of  succession  in  Holland  was  limited  to  the  fourth  degree, 
«nd  therefore  the  jus  retractus  was  similarl.y  limited,  as  Grotius 
states  d,  lib.  2.  cap.  30.  in  pr.  an(i  d.  lib.  8.  cap.  16.  n.  7.  it  is 
highly  probable,  since  the  extension  of  the  right  of  succession 
to  the  further  grades,  that  the  more  remote  ones  also  ought 
not  now  to  be  prevented  from  the  right  of  retraction,  so  far  as 
there  exists  no  local  usage  to  the  contrary.  Nay  further,  as 
illegitimate  equally  with  legitimate  children  succeed  to  their 
mother,*  there  is  no  reason  why  they  should  not  be  allowed 
to  retract  land  sold  by  their  mother.  Arg.  Dig.  5.  8.  fr.  29. 
§  1.  {de  inoff.  testam.) ;  Cod.  6.  57.  5  {de  senatiisc.  Orjitian.) ; 
Tiraquellus  de  retractu  gentilit.  §  1.  gloss.  8.  n.  6.  7.  8.  But 
whether  those  also  who,  though  not  the  nearest  of  kin  by  natui'e, 
nevertheless  are  called  to  the  intestate  succession  b}'  right  of 
representation  along  with  the  next  of  kin,  also  participate  with 
these  in  the  right  of  retractus,  may  well  be  doubted ;  as 
throughout  the  statutes  mention  is  [only]  made  of  the  proximi 
\ixext  of  kin\  and  this  jus  retractus  has,  in  our  language,  its 
designation  naastinge  from  proximitas,  propinquity. 

§  15.  But  as  the  whole  of  this  jus  retractus  gentilitius 
[family  reti'actus]  was  introduced  in  contemplation  of  blood 
relationship,  and  therefore  on  account  of  a  special  quality  not 
found  in  strangers,  it  follows  that  it  cannot  be  transferred  by 
cession  to  a  stranger,  but  is  entirely  a  prerogative  of  cognation 
m\d  family,  as  is  also  laid  down  with  regard  to  the  other  kinds 
of  retractus  which  flow  from  the  law  and  are  independent  of 
contract.  Arg.  Dig.  26.  l.fr.  42.  de  admin,  etperic.  tut.;  Tira- 
quellus de  retract,  gentilit.  §  26.  gloss.  1.  n.  1 ;  Argentraeus  Tract, 
de  laudemiis  art.  87 ;  Sande  de  cession,  action,  cap.  5.  n.  28 ; 
Zoesius  de  feudis  cap.  15.  n.  28.  24 ;  Carpzovius  dejin.  for. 
part  2.  constit.  81.  deji^i.  19 ;  Petrus  Bort  de  feudis.  part  5. 
tit.  5.  cap.  2.  n.  19.  pag.  228  ;  Leeuwen  Cens.  For.  part  1. 
lib.  4.  cap.  20.  n.  24.  And  neither  can  a  cognate  avail  himself 
of  this  right  for  any  other  person  than  himself,  and  for  his  own 
benefit  only ;  and  therefore,  in  many  places  he  is  bound,  if  the 
purchaser  require  it,  to  swear  that  he  makes  the  retractus  for 
himself,  for  his  own  benefit,  and  with  his  own  money  ;t  though, 
for  the  rest,  it  matters  not  whether  he  does  it  on  his  own  sug- 
gestion, or  on  the  advice  or  persuasion  of  another,  nor  whether 
with  money  already  in  his  possession,  or  with  money  lent  or  to 
be  lent  to  him,  and  thus  by  means  of  a  loan  supersedes  the 


*  For  **  the  mother  makes  no  bastard." 

t  For  otherwise  it  would  be  a  fraud  on  the  purchaser ;  Oayl  ut  Cit. 
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purchaser  by  exercising;  the  jus  retractus  with  his  owu  future- 
money.  Damhouder  Praxi  Civil,  cap.  265.  n.  15 ;  Responsa 
Jurisc.  HoU.  part  4.  consiL  288 ;  Andr.  Gayl.  lib.  2.  ohserv.  19. 
n.  10 ;  Hugo  Grotius  Manud.  ad  jurispr.  HolL  lib.  3.  cap.  16.. 
n.  18.  14. 

§  16.  Neither,  according  to  the  constitution  of  Frederick, 
can  this  jus  retractus  be  exercised  by  one  who  has  been  guilty 
of  gross  ingratitude  to  the  vendor ;  lib.  5.  feudorum  tit.  18. 
in  Died. ;  or  who  has  renounced  the  jus  retractus,  either 
expressly  and  publicly,  or  tacitly  by  acts  and  circumstances,* 
as,  for  instance,  when  he  himself  was  the  **  author"  of  the 
purchase,!  or  has  acted  as  introducer  or  broker  between 
the  purchaser  and  vendor,  or  became  surety  to  the  purchaser 
against  eviction.  Arg.  Code  8.  45.11  (de  eiictioji.) ;  Dig.  21.  2. 
fr.  17  (de  eviction,  dec.) .  A  renunciation  of  the  right  of  retractus 
is  indeed  not  to  be  inferred  merely  from  one  having  refused  to 
purchase  the  thing  when  oflfered  to  him  by  a  cognate;  for  many 
circumstances  might  dissuade  him  from  an  immediate  purchase, 
for  example,  less  astuteness  on  the  part  of  the  cognate  [vendor  J 
than  on  that  of  the  extraneous  purchaser,  which  might  make  it 
more  to  the  advantage  of  the  latter  to  avail  himself  of  the  right  of 
retractus  after  it  has  been  already  purchased  than  to  be  himself 
the  first  purchaser ;  want  of  ready  money  which  however  he 
might  be  able  to  procure  within  the  year  allowed  for  the 
exercise  of  the  right ;  and  many  others.  TiraquellusDc  retractu 
gentilit.  §  1.  gloss.  9.  n.  145.  Nor  is  renunciation  to  be  inferred 
from  the  circumstance  of  his  having  been  present  at  the  sale 
and  remaining  silent ;  for  such  silence  is  rather  to  be  attributed 
to  his  knowledge  that  his  right  would  last  for  the  term  of  a 
whole  year  or  other  period  defined  by  statute ;  Arg.  Dig.  20.  6. 
fr.  8.  §  15  {Quibits  modis  pign.  vel.  hypoth.  solv.) ;  and  presence,, 
knowledge  and  silence  are  only  to  be  taken  as  tantamount  ta 
consentand  renunciation  of  one's  right,  when  the  business  is 
one  which  could  not  have  been  transacted  against  his  will ; 
but  that  is  the  opposite  of  our  case  in  which  a  cognate  can  by 
no  protestation  of  reserving  his  jus  retractus,  effectually  oppose 
and  prevent  the  sale.  Tiraquellus  De  retractn  gentil.  §  1. 
gloss.  9i  n.  9.  n.  158  et  seq. ;  Ant.  Matthaeus  De  auction,  lib.  1. 
cap.  2.  n.  61.  in  vied. ;  Responsa  Jurisc.  Holl.  part  1.  consiL 

•  Helms  ipsia  et/adis-^i.e.,  by  implication  from  his  acts. 

t  *'Emptori  autor  emptionis,"  id  esty  was  himself  the  vendor;  for 
auior  means  a  vendor  or  other  person  from  whom  one  derives  title. 
And  a  person  who  has  sold  in  one  right  is  not  allowed  dishonestly  to 
set  up  another  title  or  right  for  the  purpose  of  recovering  the  property. 
Dig.  ut  at. 
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185.  qnaest.  2.  Nor  even  is  a  person  who  subscribes  the  instru- 
ment of  sale  as  a  witness  to  be  considered  as  having  thereby 
deprived  himself  of  his  jus  retractus  ;  for  the  purchaser  cannot 
be  said  to  have  been  misled  by  that  subscription,  as  he  might 
and  ought  to  have  known  that  the  right  of  retractus  is  reserved 
to  a  cognate  by  the  law  of  the  place  where  the  immoveable 
property  sold  is  situated.  Dig,  30. /r.  34.  §  2  (dc  legatis  II.) ; 
Dig.  13.  7./r.  39  {cU  jngnorat.  act.) ;  Sande  Decis.  Frisc.  lib.  3. 
tit.  5.  defin.  8;  Groenewegen  ad  Dig.  26.  l./r.  20.  {de  pignor. 
et  hypoth.).  This  is  neither  opposed  to  what  Modestinus  says, 
viz.,  that  when  a  father  who  had  received  a  loan  from  a  stranger 
and  was  himself  unable  to  write,  had  persuaded  his  son  to 
write  the  document  of  debt  by  which  a  house  belonging  to  the 
latter  was  given  in  pledge,  the  son  by  that  act  had  manifested 
his  consent  to  the  obligation  ;  Dig.  20.  l./r.  26.  §  1  {de  pignor. 
et  hypoth.) ;  nor  to  what  is  stated  by  Marcianus,  viz.,  that  a 
hypothecary  creditor  is  considered  to  have  consented  to  a  sale 
of  the  property  pledged,  if  he  has  subscribed  the  instrument  of 
sale ;  Dig.  20.  6.fr.  8.  §  15  {Qtdbus  mod,  pign.  vel.  hyp,  solvitur) ; 
for,  in  our  case,  as  already  said,  the  purchaser  could  and  ought 
to  have  known  that  immoveable  property  was  liable  to  retractus 
by  the  law  of  the  place  {lex  situs) ;  while  on  the  other  hand, 
in  the  other  cases  the  purchaser  neither  could  nor  was  bound 
to  know  that  the  property  which  was  pledged  belonged  not  to 
the  father  but  to  the  son  himself  who  wrote  the  debt-note, 
or  had  been  bound  to  the  hypothecary  creditor  who  subscribed 
the  deed  of  sale ;  and  therefore  the  purchaser  might  well  be 
considered  to  have  been  deceived  by  the  silence  of  the  son 
when  writing  the  document  for  the  father,  or  of  the  creditor 
when  subscribing  to  the  instrument  of  sale,  unless  the  laws 
had  presumed  consent  from  the  concurrence  of  such  silence 
with  such  writing  or  subscription. 

§  17.  Further,  to  such  an  extent  is  the  jus  retractus 
allowed  to  cognation  that  it  may  even  be  exercised  by  a  son  of 
the  vendor,  though  still  a  minor  and  under  the  patria  potestas, 
with  a  view  to  the  land  being  acquired  not  for  the  father  but 
for  the  son  himself,  provided  his  doing  so  is  duly  authorised 
by  curators.  Cap.  constituttis,  8.  extra,  de  in  integr.  restititt. ; 
Sande  Decis.  Frisc.  lib.  3.  tit.  5.  dejin.  7.  in  fine ;  Joh.  Papon. 
lib.  2.  tit.  1.  arr.  2  ;  Tiraquellus  de  retractu  gentilit.  §  1.  gloss. 
9.  n.  47;  Boerius  decis.  12;  Eesponsa  Jurisc.  Holl.  part  1. 
consil.  155 ;  Dissent,  de  minore  Chassanaeus  ad  consitet. 
Burgiind.  mbr.  10.  §  1.  verbo  Vhomme  oufemme  n,  8.  And  the 
heir  of  a  deceased  vendor,  whether  a  son  or  a  more  remote 
cognate,  may  also  retract  property  sold  by  the  deceased  (but 
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not  in  Friesland,  Sande  Decis.  Frisc,  d.  lib.  3.  tit  5.  dejin.  7), 
for  he  exercises  this  right  not  in  his  capacity  of  heir,  nor  in 
right  of  the  deceased,  but  as  the  nearest  cognate  of  the  vendor, 
and,  as  such  nearest  cognate,  having  already  the  jus  retractus 
by  statute  or  usage  during  the  vendor's  lifetime  (and  when 
therefore  the  latter  had  no  heir) ;  unless  the  vendor  had 
further  promised  that  the  property  was  to  be  free  from  any 
retractus  gentilitius ;  for  although  an  heir  cannot  do  contrary  to 
the  act  of  the  deceased,  nor  reclaim  such  a  share  of  his  own 
property  which  the  deceased  had  alienated  as  corresponds  to 
the  extent  of  his  own  share  of  the  inheritance,  but  represents 
the  deceased.  Code  3.  82.  14  {de  rei  vind,) ;  Dig.  20.  1.  fr.  22 
{de  pignor,  et  hi/p,),  this  rule  is  no  obstacle  to  his  making  a 
retractus  whenever  the  above  mentioned  promise  has  not  been 
expressly  annexed  to  the  sale  ;  for  in  making  the  retractus  he 
is  not  considered  as  acting  at  variance  with  the  act  of  the 
deceased,  or  as  impugning,  but  rather  as  approbating  and  con- 
firming it,  when  he  seeks  to  be  himself  substituted  in  the  place 
of  the  first  purchaser,  and  so  the  sale  is  not  voided,  but  rather 
wholly  ratified;  every  right  and  obligation  of  the  purchaser 
being  then  transferred  to  himself.  Tiraquellus  de  retract. 
(fentUit.  §  1.  gloss.  9.  n,  47  et  seq.;  Christinaeus  vol,  1.  decis. 
239;  Saison  ad  consuet.  Turonens.  tit.  15.  art.  5.  versu  dubitaticr 
insiiper.;  Petrus  Bort  defeudis  Holland,  part  5.  tit.  5.  cap.  2. 
n.  20.  21.  22.  pag.  228.  and  many  authorities  cited  by  him ; 
Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  20.  n.  22. 

§  18.  Even  the  purchaser  is  himself  admitted  in  certain 
cases  to  make  the  retractus.  For  suppose  two  persons  to  have 
purchased  a  land  together  for  one  price,  from  one  who  was 
connected  with  either  of  them  by  cognation,  the  purchaser 
who  is  the  cognate  of  the  vendor  only  indeed  becomes  owner  of 
half  the  land  by  virtue  of  the  original  purchase ;  but  on  account 
of  the  other  purchaser  [i.e.,  his  co-purchaser]  being  a  stranger 
[in  blood]  he  may,  by  virtue  of  his  cognation,  exclude  his 
partner  from  the  latter's  moiety  of  the  purchase.  And  suppose 
the  case  of  a  husband  having,  during  the  subsistence  of  the 
marriage,  purchased  a  thing  fi^om  his  cognate,  and  that 
by  force  of  the  statutory  community  between  spouses,  it  is 
acquired,  as  to  part,  for  the  wife, — then  after  the  dissolution 
of  the  marriage  and  within  the  time  prescribed  by  law,  the 
husband  will  be  at  full  liberty,  by  right  of  blood  relationship, 
on  refunding  half  the  price,  to  exercise  the  jus  retractus  from 
the  wife  or  her  heirs,  in  respect  to  the  part  which  became  the 
wife's  under  the  community.  Abr.  a  Wesel  de  conmcb.  bonor. 
societ.  tract.  2.  cap,  2.  n.  36 ;  Ant.  Matthaeus  Paraemia  3.  n.  12. 
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And  also  suppose  that  a  husband  has  during  the  subsistence 
of  the  marriage  retracted  a  land  alienated  by  a  cognate,  and 
that  by  right  of  the  statutory  community  it  became  partly 
the  wife's  (though  many  authors  cited  by  Abr.  a  Wesel  deny 
this,  d,  tract.  2.  cap.  2.  n.  35),  he  would  have  the  right 
of  retaining  the  whole  land  by  the  jus  retractus,  after  the 
dissolution  of  the  marriage,  on  doing  all  that  the  nature 
of  retractus  requires  to  be  done.  Tiraquellus  de  retractus 
gentilit,  §  26.  gloss.  1.  n.  88. 

§  19.  If  a  husband  has  during  the  subsistence  of  the 
marriage  purchased  a  land  which  has  fallen  under  statutory 
or  conventional  conjugal  community,  and  again  sells  it,  the 
cognates  of  either  the  husband  or  wife  promiscuously  may 
retract  the  whole  land  ;  and  therefore  in  Holland  it  suffices 
that  the  retracting  party  be  of  kin  to  either  of  the  spouses. 
For  as  during  the  marriage  the  land  belonged  to  them  not  in 
divided  but  in  undivided  shares,  so  that  by  reason  of  the 
perpetual  duration  of  the  conjugal  comnnmity,  that  is  to  say, 
its  duration  during  the  whole  lifetime  of  the  spouses — it 
neither  ought  to  be  nor  could  be  divided  between  them,  there 
seems  the  greater  reason  why  a  retractus  not  of  a  moiety  but 
of  the  whole  of  the  land  should  be  allowed  to  the  cognates  of 
each  spouse.  Neostadius  Curiae  Siipr.  decis.  29.  Unquestion- 
ably, and  apart  from  the  case  of  undivided  matrimonial 
community  during  marriage,  I  find  it  laid  down  that  even  when 
three  or  more  owners  pro  indiviso  of  one  land  have  sold  it  for 
one  sum  to  a  stranger,  it  is  proper  that  the  next  cognate  of  one 
of  the  vendors  should  have  the  power  of  retracting  not  merely 
the  part  belonging  to  his  cognate  vendor,  but  the  whole  land, 
although  he  be  not  related  by  blood  to  the  other  owners  of  the 
remaining  shares.  Resp.  Jurisc.  HolL  part  3.  vol.  1.  consil.  17* 
et  part  4.  consil.  344.  But  the  better  opinion  is  that  the  cognate 
of  one  of  the  vendors  ought  not  to  be  allowed  the  retraction  of 
more  than  the  portion  which  belonged  to  the  cognate  vendor,  if 
the  purchaser  desires  to  retain  to  himself  the  remaining  por- 
tions that  belonged  to  the  other  vendors  and  so  does  not  object 
to  hold  the  land  in  common  with  the  retractor ;  for  the  latter 
sustains  no  injury,  as  he  thus  falls  into  a  community  [of 
possession]  which  he  would  also  have  fallen  into  if  the  pro- 
perty had  not  been  sold  and  he  had  succeeded  as  heir  to  this 
cognate  vendor ;  but  the  purchaser  is  entitled  to  object  to  allow 
a  retractus  of  part  only,  for  possibly  he  would  have  avoided 
purchasing  the  other  portions,  from  dislike  to  the  community 
[tenancy  in  common]  into  which  he  would  be  landed  by  the 
retraction  of  part  and   to  which  no  one   can  be   compelled 
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against  his  will,  Dig.  12.  6.  fr.  26.  §  4  (rfe  condict.  indeb.)  ; 
Cod,  3.  87.  fr.  vlt.  communi  divid) ;  and  therefore  he  may 
lawfully  claim  to  abandon  the  whole  purchase  and  insist  that 
the  person  who  happens  to  be  cognate  of  one  of  the  vendors 
and  desires  to  exercise  his  jus  retractus  should  make  retraction 
of  the  whole  land.  Dig.  4.  4.  fr.  47.  §  1  (de  minoribm) : 
Dig.  46.  8.  fr.  46  {de  solutionibus) ;  Dig.  12.  6.  fr.  26.  §  4 
(d€  condict.  indeb.)  ;  Dig.  18.  2.  fr.  11.  §  1.  fr.  12.  et  13  (de 
addict,  in  diem).  Compare  Tiraquellus  de  retract,  gentilit. 
§  23.  gloss.  1.  n.  1  e^  seq. 

§  20.  The  mode  and  form  of  making  the  retraction  are 
described  by  Grotius  in  the  Manud.  ad  Jurispr.  HoU.  lib.  8. 
C(xp.  16.  n.  13.  14.  If  any  formality  described  by  statute  be 
omitted  the  retraction  is  invalid.  Sande  Decis.  Frisic.  lib.  3. 
tit.  5.  defin.  1 ;  Tiraquellus  de  retract,  gentilit.  §  8.  gloss.  1.  n.  1. 
in  pr. 

§  21.  The  family  retraction — "retractus  gentiUtius" — 
regularly  has  place  only  in  immoveable  property  and  in  incor- 
poreals  which  are  considered  as  immoveables,  such  as  census, 
tithes,  and  the  like ;  Grotius  de  lib.  3.  cap.  16.  n.  4. ;  and  not 
in  moveables ;  Paulus  Voet  de  natura  viobil.  et  immobil.  cap.  20. 
n.  5.  And  indeed  in  Holland  only  in  fields  and  in  what  is 
planted  or  built  on  these,  such  as  orchards  or  villas,  they  being 
accessories  to  the  land ;  unless  a  diiferent  usage  is  proved  to 
have  prevailed,  for  otherwise  buildings  and  plantations  are 
governed  by  the  same  law  as  the  soil;  Arg.  Inst.  2.  1.  §  29.  30. 
81  (de  rer.  divis,  et  acquir.  dom.) ;  Eesponsa  Jurisc.  HoU.  part  4. 
consU.  331 ;  but  not  in  houses  situated  in  towns.  Leeuwen 
Cens.  For.  part  1.  lib.  4.  cap.  21.  n.  1.  For  the  rest,  with  us  [in 
Holland]  it  matters  not  whether  the  lands  were  ancestral,  or  * 
never  belonged  to  ancestors  but  have  been  recently  acquired  by 
the  cognate  vendor,  though  in  other  places  the  jus  retractus  is 
restricted  to  ancestral  property;  Grotius Manuduct.  adjurisprvd. 
HoU.  lib.  8.  cap.  16.  n.  7;  Leeuwen  Cens.  For.  d.  part  1.  lib.  4. 
cap.  20,  n.  16 ;  nor  whether  they  are  allodial  or  feudal,  for  in 
Holland  the  right  of  retraction  is  competent  not  only  to  a  feudal 
superior  (dominus  directum)  but  also  to  the  cognates  of  a  vassal 
who  sells  a  feud ;  Petrus  Bort  de  feudis,  part  5.  tit.  5.  cap.  2. 
passim.y  particularly  n.  14.  15.  pag.  227 ;  and  as  to  Feuds  in 
Zeeland  see  Jacobus  Coren  obserr.  82.  n.  72  et  seq.  ad  n.  80. 
In  this  case  [of  feuds]  if  the  purchaser  is  unwilling  to  allow  a 
retraction,  the  matter  should  be  discussed  before  the  feudal 
judge;  especially,  as  no  one  can  have  a  lawful  claim  to  the 
retraction  of  a  feud,  unless  he  has  first  received  investiture 
C.P.  P 
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therein  from  the  feudal  superior ;  but  the  ordinary  judge  has 
cognizance  of  retractions  in  lands  not  feudal.  Bort  d,  cap.  2. 
n.  25  et  seq.  etn.  29;  Resp.  Jurisc.  HoU.  part  1.  consU.  185. 
quaest.  8 ;  Groenewegen  ad  Grotii  Manvd.  Jwrispr.  HoU,  lib.  3. 
cap.  16.  n.  18. 

§  22.  When  things  moveable  are  sold  together  with  things 
immoveable,  and  generally  when  things  admitting  of  retractus 
are  alienated  together  with  other  things  not  admitting  of  it,  for 
one  price,  the  purchaser  cannot  be  excluded  against  his  will 
from  his  purchase  in  respect  to  any  other  things  than  such  as 
are  of  their  own  nature  subject  to  retractus ;  the  power  being 
left  to  him  of  reserving  the  others  to  himself;  and  he  receiving 
the  pro  rata  value  of  the  things  retracted  by  the  cognate,  as 
settled  by  the  arbitration  of  a  honvs  vir;  unless  he  finds  it  more 
advantageous  to  withdraw  from  the  purchase  entirely  and  to 
make  over  the  whole  of  the  things  simultaneously  bought  bv 
him  to  the  retracting  party ;  for  possibly,  he  might  not  have 
purchased  the  things  which  are  not  subject  to  retractus  without 
the  others  that  are  liable  to  it.  Arg.  Dig.  44.  /r.  47.  §  1  {de 
minor.) ;  Dig.  46.  8./r.  46  (de  solution,) ;  Jacobus  Coren  observ. 
82.  n.  56.  57.  et  ibi  adnotatis;  Sande.  Decis.  Frisic.  lib.  8.  tit.  5. 
defin.  10;  Christinaeus  vol.  8.  decis.  55.  n.  4;  Leeuwen  Censur. 
For.  part  1.  libr.  4.  cap.  20.  n.  19 ;  Petrus  Bort  defetcdis,  part  5. 
tit.  5.  cap.  1.  n.  25.  26.  27.  pag.  223. 

§  28.  But  just  as  all  things  do  not  admit  of  the 
**  retractus  gentiUtius,"  so  neither  does  every  kind  of  aliena- 
tion of  such  things  as  are  liable  to  retractus  admit  of  it,  but 
only  sales  and  dationes  in  solutum  [i.e.,  the  giving  of  things 
other  than  money  in  lieu  of  the  sum  agreed  to  be  paid. — Tr.] 
which  are  similar  to  sales,  and  in  which,  as  everything  is 
appraised,  the  [amount  of]  the  price  appears  and  so  can  be 
returned  to  the  purchaser  by  the  retractor ;  Arg.  Code  8.  45.  4 
{de  eviction);  and  not  indeed  all  sales  but  only  such  as  are 
contracted  privately;*  for  although  in  France,  Flanders  and 
elsewhere  immoveables  sold  by  public  auction  (publicis  subhasta- 
tionibus^)  may  be  retracted  by  right  of  kinship,  as  Groenewegen 

•  Which  means  without  public  authority ;  for  by  a  public  sale  is  only 
meant  one  made  under  public  authority,  such  as  a  Judicial  sale,  a  sale  by 
the  Fisc,  &c.    See  Matthaeus  de  auct.  1.  3.  2.  and  the  next  note. 

t  Public  auction  as  distinguished  from  Private  auction.  In  our  iise 
of  the  word  **  public  auction*'  Uiere  is  a  certain  tautology ;  for  all  auctions 
are  usually  pubHc  in  a  sense,  namely,  as  being  publidv  annoimced,  and 
conducted  in  a  place  open  to  the  public ;  but  in  the  tec'hnical  expression 
puhlica  audio  or  publica  subJiastaWo  the  prefixed  adjective  indicates  that 
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notes  ad  I.  16.  Dig.  de  reh.  autor.  jud.  possidendis  (42.  5),  yet  by 
•our  usages  the  contrary  is  almost  everywhere  received,  as 
•Groenewegen  also  mentions  d,  loco. ;  Hugo  Grotius  Manvd.  ad 
^lurispmd.  HoU.  lib.  8.  cap.  16.  n.  5.  6 ;  Neostadius  Curiae  Supr. 
decis.  29 ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  16.  n.  41  et  seq. ; 
Kesponsa  Jurisc.  HoU.  part  4.  coTisil.  95.  n.  2  (rather  195.  n.  2. 
jww/.  353).  Clearly  in  Barter  there  is  no  room  for  reti*action 
unless  one  or  both  of  the  things  has  been  valued  [at  a  particular 
sum,  estimata]  and  is  therefore  transferred  independently  of 
barter ;  for  then  the  price  which  should  be  refunded  is  evident, 
and,  regard  being  had  to  the  effect,  it  is  rather  a  purchase  or  a 
datio  in  solutum  than  a  barter.  Arg.  Code  4.  64.  1  (de  rerum 
permut.) ;  Tiraquellus  de  retract,  gentilit.  §  1.  gloss.  l4.  n.  19 ; 
Petrus  Bort  de  feudis,  part  5.  tit.  5.  cap.  1.  n.  19.  pag.  222; 
Respons.  Jurisc.  HoU.  part  5.  consil.  153.  StUl  less  does  it  take 
place  in  Compromises  {transactionibus)y  Donations,  Legacies, 
and  Institutions  of  heirs ;  inasmuch  as  in  all  these  there  cannot 
be  deemed  to  be  a  certain  price  which  should  be  restored  by  the 
retractor.  If  partly  a  price  [in  money]  and  partly  goods  [other 
than  money]  is  given  for  the  thing  bought,  the  usage  is  that 
whether  the  jus  retractus  is  to  be  allowed  or  denied  is  to  be 
<letermined  in  the  same  way  as  the  question  whether  a  sale  or  a 
barter  has  been  conti'acted,  namely,  by  having  regard  to  which 
most  predominates  in  the  business.  Hugo  Grotius  Manuduct. 
ad  jurisprud.  HoU.  lib.  3.  cap.  16.  n.  19.  20 ;  Responsa  Jurisc. 
HoU.  part  1.  consil.  257.  If  the  thing  has  been  partly  sold  and 
partly  gifted,  the  better  opinion  is  that  the  donation  ought  to  be 
considered  as  fictitious  and  added  in  fraud  of  the  jus  retractus, 
and  that  therefore  retraction  should  be  admitted  in  this  case 
exactly  as  if  no  mention  had  been  made  of  a  gift  and  there  had 
been  a  bare  sale.  Arg.  Cod.  4.  35.  23.  §  1  (Mandati) ;  Hugo 
Grotius  d.  cap.  16.  n.  19. 

§  24.  Supposing,  however,  that  there  is  a  contract  of 
sale,  and  one  whose  terms  admit  of  the  jus  retractus^  the  right 
of  retraction  which  thence  arises  to  cognates  cannot  be 
impeded  by  the  purchaser  and  vendor  mutually  consenting  to 
resUe  from  the  contmct  after  it  has  been  implemented  by 
deUvery,  for  no  one  can  change  his  intention  to  the  detriment 

the  public  sale  is  held  under  public  authority^  aa  under  a  judicial  decree, 
or  the  like,  and  jJTxiHtta  atictio  indicates  a  sale  by  auction  Ti.c,  increase 
of  the  price  by  bids)  made  by  a  private  person  of  his  own  tree  will  and 
private  authority.  The  word  auctio  by  itself  has  the  ordinary  force  of 
our  word  auction,  viz.,  a  sale  after  public  announcement  of  the  place, 
date,  and  things  to  be  sold,  open  to  the  public,  and  at  which  the  property 
is  assigned  by  the  preco  (public  crier  or  auctioneer)  to  the  highest  bidder. 
Vid.  Il£ttthaeus  de  auct.  book  1.  chaj).  2'  n.  b  et  seq.  and  chap.  3.  n.  2. 

f2 


Digitized  by  VjOOQIC 


68  LIB.  XVIII.   TIT.  III.      DE   LEGE   COMMISSORIA. 

of  another,  Dig.  50.  17.  75  (de  reg.  jtcris),  nor  can  an}-  one- 
be  deprived  of  a  right  which  he  has  once  acquired,  excepting 
by  his  own  act.*  Dig,  50.  17.  11  (de  reg.  juris) ;  Inst.  1.  8.  §  2.. 
in  med.  (de  his  qui  sui  rel  alien,  juris) ;  Tiraquellus  de  retract, 
gentil.  §  1.  gloss.  2.  n.  42 ;  Christinaeus  ad  leg.  Mechliniens.. 
tit.  11.  art.  18.  n.  7  ;  Sande  Decis.  Frisic.  lib.  3.  tit.  5.  dejin.  6. 
Neither  can  the  right  be  obstructed  by  annexing  to  the  sale  a 
pact  that  the  thing  is  only  to  be  considered  sold  in  the  event 
of  a  cognate  not  retracting ;  for  such  an  agreement  may  be 
considered  as  annexed  in  fraud  of  the  law  which  gives  the 
right  of  retractus  to  an  agnate,  and  therefore  as  contrary  to  a 
public  right  which  has  been  established  for  the  purpose  of 
I)reserving  property  in  families,  and  which  therefore  cannot  be 
in  any  way  altered  by  private  pacts  ;  t  unless  perchance  there 
appears  to  be  some  special  ground  of  aflfection  on  the  part  of 
the  vendor  towards  the  purchaser,  on  account  of  which  he 
would  rather  that  tlie  thing  belonged  to  the  vendee  than  to- 
himself,  but  rather  to  himself  than  to  any  one  else  than  the 
purchaser.  Arg.  Dig.  2.  14.  fr.  38  (de  pactis) ;  Tiraquellus  de- 
retract,  gentil.  §  1.  gloss.  2.  n.  60 ;  Petrus  Bort  defeudis^  part  6. 
tit.  5.  cap.  1.  n.  38.  pag.  224.  And  certainly  neither  is  any 
impediment  to  retraction  created  by  the  addition  of  the  pactum 
de  retrovendo  [or  agreement  for  the  right  of  repurchase] ;  for 
this  pact  can  have  its  full  force  and  at  the  same  time  the 
jus  retractus  remain  entire  to  a  cognate,  inasmuch  as  a- 
cognate  entering  into  the  place  of  the  purchaser  by  retractus 
and  holding  the  thing  on  the  same  terms  as  him,  remains 
bound  to  implement  the  said  pact,  if  the  vendor  desires  to 
avail  himself  of  it,  he  (the  cognate)  meanwhile  having  the 
thing  to  himself  \id  est^  as  his  own]  by  right  of  the  retractus 
gentilitius,  until  it  is  claimed  back  by  the  vendor.  Finally,  a 
cognate  does  not  lose  this  right  of  retraction  when  the  first 
purchaser  has  perchance  again  sold  and  delivered  the  thing  to 
a  stranger  or  in  any  other  way  alienated  it  within  the  period 
prescribed  for  exercise  of  the  right.  For  this  right,  arising  from^ 
law  or  usage,  affects  the  tilings  tliemselves,  as  one  involving  a 
prohibition  against  alienation  to  the  prejudice  of  the  cognates 


*  **  Nee  jus  alicui  quaesiiitm  sine  fado  ejus  adimi  possit"  The 
original  expression  of  Pomponins  in  the  Digest  is  somewhat  different  and: 
more  precise:  '*  Id  quod  nostrum  esty  sine  facto  noatroy  ad  alium  transferri 
nan  potest."  But  there  are  evidently  cases  which  require  the  maxim  to 
be  received  with  modification ;  for  instance,  we  have  already  seen  that 
forced  sales  may  be  made  when  the  public  and  even  certain  private- 
interests  require  them.     Lib,  18.  tit,  §  3. 

t  The  Civil  law  maxim  is  **  Privatorum  conventio  juri  publico  nour 
derogat."     Dig.  50.  17. /r.  45.  §  1. 
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of  the  last  possessor,  and  such  prohibitions  imposed  by  the 
laws  follow  the  property  itself,  as  has  been  said  in  the  title 
-de  contrail,  empt.  n.  15  (18. 1) ;  so  that  both  an  action  in  rem  and 
an  action  in  personam  are  available  in  respect  of  the/iw  retractusy 
or  according  to  some  a  personal  action  but  framed  in  rem, 
Hugo  Grotius  Manud.  adjurisprud.  HoU.  Ub.  8.  cap.  16.  w.  21. 
^22.  28 ;  Andr.  Gayl.  lib.  2.  Observ.  19.  n.  7 ;  Christinaeus  ad 
Leg.  Mechlin,  tit.  11.  art.  1.  n.  12.  And  moreover  when  the 
-right  of  retraction  has  once  been  acquired  by  a  cognate  in 
respect  of  the  first  sale,  he  cannot  be  deprived  of  it  by  the  act 
of  a  third  party  [such  as]  by  a  new  contract  between  the  first 
purchaser  and  a  stranger,  as  has  been  said  a  little  way  back ; 
for  neither  ought  a  matter  between  third  parties  to  injure 
others,  "  res  inter  alios  acta  aliis  nan  nocere  debeaty'  *  nor  are 
the  rights  of  others  to  be  injured  by  private  pacts.  Dig.  2. 15. 
fr.  8  {de  transactionibus) ;  Cod.  7.  60.  I.  1.  2.  8  (int€r  alios  acta 
vel  judicata y  dr.).  The  consequence  is  that  a  cognate  of  the 
first  vendor  may  revoke  a  thing  from  a  second  or  third 
'purchaser,  or  possessor  by  any  other  title ;  so  much  so,  that 
although  the  retractus  gentilitius  has  begim  to  be  competent 
to  the  cognates  of  the  first  purchaser  by  reason  of  the  second 
sale,  nevertheless  the  cognate  of  the  [first]  vendor  has  the 
preferent  right  of  retraction,  as  having  the  older  right.  Boerius 
Decis.  182.  n.  52;  Samson  ad  consuet.  Turonens.  tit.  15.  ai't.S. 
vers,  est  et  alia',  Zoesius orf Pand.  h.  t.  de  retractu.  n.  124.  And 
in  this  case  it  is  not  merely  advisable,  but  necessary  that  both 
the  first  purchaser  and  his  alienee,  or  whoever  is  the  possessor 
of  the  thing  should  be  cited  in  order  to  the  exercise  of  the  jus 
retractus ;  the  possessor  indeed  only  to  suffer  it  to  be  exercised 
^nd  to  relinquish  the  possession,  inasmuch  as  he  derives  his 
whole  right  from  the  first  purchaser  who,  had  he  possessed, 
would  have  been  compelled  to  give  up  his  possession  ;  and  the 
■first  purchaser  in  order  that  he  may  receive  whatever  it  may 
be  incumbent  on  the  retractor  to  render  to  him  by  statute  or 
usage ;  for  the  retractor  has  not  to  restore  to  the  second 
purchaser  what  he  has  spent,  but  rather  to  the  first  purchaser 
what  the  latter  owes  under  the  first  purchase;  since  a  retractor 
-does  not  seek  to  succeed  to  the  right  of  the  second,  but  to  that 
-of  the  first  purchaser,  nor  ought  he  either  to  profit  or  lose  by 
the  second  purchaser  having  perhaps  bought  the  thing  for  a 
greater  or  a  less  price,  or  on  easier  or  more  burdensome  terms, 

*  The  actual  words  of  the  latter  maxim  as  contained  in  the  imperial 
rescript  quoted  in  Dig,  2.  15.  3  are  **  Privatu  pactionibus  non  duhium 
est  iwti  laedi  jus  caeterorumJ^  The  well-known  maxim  **res  ifUer  alios 
gestu"  &c.,  will  be  found  varied  in  foi-m,  in  the  pcissages  cited  from  the 
Code. 
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or  by  his  having  perhaps  acquired  it  by  some  title,  such  as 
donation  or  barter,  which  does  not  admit  of  retractus. 
Compare  Sainson  d.  loco.  Besp.  Jurisc.  Holl.paH  1.  consil.  155* 
and  part  5.  consU.  160.  fere  in  principio. 

§  25.  A  co^ate,  however,  can  only  rightly  have  the 
purchased  thing  to  himself  b}''  right  of  '*  retractus,"  if  he  makes 
the  demand  for  it  within  the  time  prescribed  for  this,  and 
renders  all  that  ought  to  be  rendered  to  the  first  purchaser. 
As  respects  the  time,  thirty  days  were  allowed  by  the  Consti- 
'tution  of  Frederick,  lib.  5.  feud.  tit.  13;  but  by  the  statutes  of 
most  places  an  annus  continuus,  meaning  an  exact  year ;  and 
of  others  an  anmis  utilis  or  year  and  day,  which  is  considered 
to  denote  a  year  and  day  with  the  addition  of  six  weeks,  aa 
shown  by  Carpzovius,*  defin.for.  part  2.  constit.  82.  defin.  4 ; 
Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  20.  n.  8.  versUy  utrum; 
and  by  the  laws  of  some  places  shorter  periods  which  must  be 
looked  for  in  the  special  laws  of  difl'erent  provinces  on  the 
subject  of  retractus.  Moreover  just  as  the  periods  within 
which  the  right  is  to  be  exercised  vary,  so  neither  is  it  clear 
from  what  date  the  time  i^rescribed  for  retraction  is  to  be 
reckoned.  According  to  some  the  time  commences  to  run  as. 
soon  as  the  sale  has  been  completed  by  consent,  although  the 
subject  has  not  yet  been  delivered ;  this,  however,  is  scarcely 
correct;  for  the  ratio  of  "retractus**  is  to  prevent  the  alienatioa 
of  property  out  of  the  family,  but  an  alienation  does  not  take 
place  by  bare  consent,  but  only  when  this  has  been  followed 
by  delivery.  Cod.  2.  8.  20.  de  partis ;  whence  also  it  is  tlie 
commonly  received  opinion  that  there  is  no  right  of  retraction 
when  a  cognate  alienates  what  belongs  to  another  person.. 
Others  consider  that  the  term  only  commences  from  the  date 
of  the  Retractor  having  knowledge  of  the  purchase — time 
does  not  count  against  the  ignorant — and,  with  respect  to- 
knowledge  or  the  want  of  it,  that  when  other  proofs  are 
wanting  this  is  to  be  decided  by  the  oath  of  the  retractor ;  and 
Hugo  Grotius  mentions  that  this  is  observed  in  Holland.. 
Manudvct.  ad  jurisprtid.  Holl.  lib.  8.  cap.  16.  n.  11.  12 ;. 
Leeuwen  Cens.  Fm\  jyart  1.  lib.  4.  cap.  20.  n.  11.  Finally,, 
according  to  others  the  period  ought  to  run  from  the  moment 
of  delivery,  whether  the  cognate  had  or  had  not  knowledge  of 
the  fact ;  so  much  so  that  neither  to  persons  ignorant  [of  the 


*  The  natural  year  of  365  days  and  6  hours  is  to  be  presumed  as. 
meant  unless  a  local  statute  has  prescribed  a  year  and  day,  in  which 
expression,  as  stated  in  the  text,  an  addition  of  6  weeks  is  included.. 
Censura  For.  ut  at. 
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sale],  nor  to  absentees,  pupils,  minors,  or  the  like,  ought 
restitutio  in  integrum  against  the  lapse  of  the  period  to  be 
afforded  in  order  that  the  retraction  may  be  made ;  both 
because  by  retraction  the  sale  is  voided  (as  far  as  regards  the 
purchaser)  in  derogation  of  the  common  law — a  thing  odious 
or  at  least  not  to  be  aided  by  favourable  interpretation — and 
because  one  who  desires  to  be  restored  against  the  lapse  of 
time  in  order  to  come  into  the  place  of  another  in  respect 
of  another  person's  purchase,  acts  not  so  much  for  the  purpose 
of  avoiding  a  loss  as  of  snatching  a  gain  to  the  prejudice  of 
the  purchaser,  a  case  in  which  restitutio  is  hardly  to  be 
conceded ;  Arg.  Dig.  4. 6./r.  18. 19. 20  {ex  quibus  causis  majores) ; 
Tiraquellus  de  retractu.  gentilit.  §  35.  gloss.  2.  w.  3  et.  seq. ; 
Christinaeus  ad  Leg.  Mechlin,  tit.  11.  art.  9.  n.  9.  10.  11 ; 
Joh.  Papon  lib.  11.  tit.  7.  art.  21 ;  and  Neostadius  states  that 
this  is  the  law  in  Holland,  Sup.  Cur.  decis.  29  ;  Petrus  Bort  de 
feudiSy  part  5.  tit.  5.  cap.  1.  n.  1.  pag.  217;  Resp.  Jurisc.  HoU. 
part  5.  consil.  160;  and  as  this  last  opinion  rests  on  a 
sufficiently  fiim  foundation,  I  should  think  that  it  ought  to  be 
adhered  to  in  any  case  of  doubt,  whenever  nothing  to  the 
contrary  has  been  introduced  either  by  statute  or  by  inveterate 
usage.  And  although  an  extra-judicial  demand  for  retraction 
made  within  a  year  is  not  enough  to  interrupt  this  temporal  * 
prescription,  nevertheless  it  will  suffice  that  the  purchaser  has 
been  cited  in  Court  before  the  lapse  of  the  prescribed  time  in 
order  to  the  exercise  of  the  right  of  retracting ;  nor  is  it  neces- 
sary that  issue  should  have  been  joined  in  a  suit  t  concerning 
it  before  the  expiry  of  the  prescribed  period ;  Leeuwen  Cens. 
For.  part  1.  lib.  4.  cap.  20.  n.  11.  vcrsu  "  qv^ndo,^*  following 
TiraqueUus  de  retract,  gentilit.  §  8.  gloss.  2.  n.  1,  and  other 
authors.! 

§  26.  As    respects   what    the    retractor    has   to    render 
(praestare),  he   must   restore   to   the   purchaser  who  has  to 

•  **  Frae$criptio  temporalis ,"  an  expression  used  in  contradistinotion 
to  the  long  or  perpetual  prescription. 

t  *^  Litis  contestation  whien  in  the  later  Roman  jurisprudence  pretty 
closely  corresponded  with  the  above  rendering  of  the  term. 

X  Further  up,  the  authority  of  Grotius  was  cited  for  the  law  of 
Holland,  but  it  snould  be  observed  that  Van  der  Kessel,  whose  work  is 
a  very  necessary  modem  corrective  of  Grotius,  has  as  follows: — "The 
term  for  instituting  or  exercising  this  right  varies,  but  is  in  most  cases 
one  year.  It  is  computed,  regularly,  not  from  the  day  of  sale,  but  from 
the  day  of  delivery ;  and  where  a  solemn  cession  of  the  thing  sold  has  been 
made,  the  term  runs  even  against  an  ignorant  party.  Nor  does  any  other 
relief  seem  to  be  allowed,  in  most  palaces,  agamst  this  prescription  than 
that  founded  on  minority;  and  this  is  supported  by  the  new  law  of 
Yoom,  passed  in  1611.  Bynkershoek  ^Q.  Jur.  Priv.  1.  3.  c.  14.  p.  489.) 
dissentiente."    Lorenz^  Van  der  Ktssel  Thesis,  n,  657. 
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suffer  the  retractus  the  whole  price,  if  this  has  akeady  been 
paid,  with  any  earnest  money  paid  by  him,  and  the  laudemia* 
and  taxes  expended  by  him,  and  the  improvements  made  in 
the  interval,  so  that  thus  the  latter  may  be  free  from  loss ;  and 
also  double  the  amount  he  has  spent  on  occasion  of  the  pact 
at  a  tavern  [as  drink  money],  according  to  the  usages  of 
Holland,  Grotius  Manvduct.  aid  jurisprud.  HoU.  lib.  8.  cap.  16. 
n.  15 ;  even  though  the  vendor  has  subsequently  remitted  to 
him  part  of  the  price,  or  though  a  datio  in  solutmn  has  been 
made  [i.e.,  something  in  place  of  the  original  money  considera- 
tion been  given  in  payment] ;  provided  that  every  thing  has 
been  done  from  the  first  in  good  faith.  Arg.  Code  4.  44.  9 
{de  rescind,  vend.) ;  Resp.  Jurisc.  Holl.  part  5.  consil.  202. 
vers,  want  voor  eerst  seer.  If  after  ofiFer  of  all  these  has  been 
made  in  the  legitimate  manner,  the  purchaser  declines  to 
receive  them,  he  perhaps  being  opposed  to  the  retraction, 
then,  according  to  the  principles  of  the  Boman  law  indeed, 
consignation  and  deposit  of  the  amount  should  be  made,  as 
has  been  shown  to  be  necessary  in  the  case  of  the  pactum 
cofnmissoriunif  n.  5.  supra ;  but  in  Holland  it  has  been  decided 
that  an  actual  oflfer  merely,  if  made  in  legal  form,  is  sufficient, 
and  that  there  is  no  need  for  deposit;  for  this  reason  that 
frequently  a  delay  of  payment  is  granted  to  the  purchaser  and 
the  power  of  paying  in  two  or  three  years  time,  and  therefore 
the  retractor  would  be  in  a  worse  position  than  the  purchaser 
if  he  were  to  have  to  lie  out  of  the  use  of  his  money  by  a 
premature  deposit  before  all  the  instalments  were  due.* 
Groenewegen  ad  Grotium  d.  lib.  3.  cap.  16.  n.  13 ;  Leeuwen 
Cens.  For.  part  1.  lib.  4.  cap.  20.  n.  13. 

§  27.  The  effect  of  retraction,  considered  generally,  is 
that  the  retractor  enters  as  completely  into  the  place  of  the 
purchaser  as  if,  not  the  latter,  but  he  himself  had  from  the 
first  been  the  purchaser  of  the  thing  retracted,  excepting  in 
this  respect,  that  the  purchaser  is  not  liable  to  restore  to  the 
retractor  the  fruits  taken  in  the  interval  between  the  purchase 
and  the  demand  for  retraction  and  consignation  of  tlie  price, 
even  though  he  has  not  yet  consumed  them;  but  has  only  to 
restore  those  which  were  growing  (pendentes)  at  tlie  latter 
date,  these  being  looked  upon  as  being  parts  of  the  land  itself, 
Arg.  Dig.  22.  1.  §  42  {de  usuris) ;  as  also  those  which, — not 

•  "  Laudemiay*  the  composition  or  fines  payable  on  the  entry  of  a 
new  feudal  or  emph^'teutical  tenant. 

t  The  retractor  is  entitled  to  the  benefit  of  whatever  time  had  been 
allowed  to  the  purchaser  for  payment.  Van  Leeuwen  ut  cit.  and 
Christinaeus,  vol.  3.  Dec.  87. 
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iiaving  been  yet  separated  from  the  soil  at  the  time  of  delivery 
made  in  pursuance  of  the  purchase, — were  transferred  to  the 
purchaser  along  with  the  land,  and  in  respect  of  which  the 
price  which  has  now  to  be  refunded  to  the  purchaser  by  the 
retractor,  had  doubtless  been  increased.  Zoesius  ad  Pand,  h. 
t,  de  retractu,  n.  125.  For  as  regards  the  other  fruits  [first 
above  specified,  viz.  those]  gathered  in  the  intervening  time 
by  the  purchaser  and  still  extant,  as  the  purchaser  did  not 
^ther  these  from  the  land  by  right  of  "  possession"  in  either 
good  or  bad  faith,  but  made  them  his  own  by  right  of  the 
''^  ownership"  {dofninium)  which  he  had  in  the  land  by  title  of 
purchase ; — and  as  in  the  interval  he  did  not  have  the  price 
of  the  thing  purchased ; — and  finally,  as  the  retractor  should 
impute  to  himself  a  delay  which  was  caused  by  his  own  pro- 
tracted deliberation  whether  he  would  exercise  his  right, — 
we  cannot  rightly  extend  to  this  case  the  rule  as  to  restoring 
to  a  "  vindicator^*  fruits  gathered  by  a  bond  fide  possessor  and 
«till  extant  at  the  time  of  litis  contestation  which*  we  find 
laid  down  in  the  Inst,  4.  17.  §  2  (de  offic,  judicis),  and  Dig. 
10.  l./r.  4.  §  4  (finiwn.  regund.) ;  Zoesius  d.  n.  125  ;  Leeuwen 
Cens.  For,  part  1.  lib.  4.  cap,  20.  n.  tdt, 

§  28.  In  other  respects  the  retractor  so  takes  the  place 
of  the  purchaser  that  he  is  entitled  to  the  same  delays  for 
payment  of  the  price  that  had  been  agreed  to  be  allowed  to  the 
purchaser;  Arg,  Cod,  7.  54i.fr,  idt.^tdt,;  Tiraquellus  de  retract, 
gentilit.  §  1.  gloss,  18.  n.  34  et  seq,;  nor  can  the  vendor  any 
longer  sue  the  purchaser,  but  only  the  retractor,  for  any 
balance  due  of  the  price ;  every  obligation  between  the  vendor 
and  the  first  purchaser,  having  been  extinguished  by  the 
retraction.  And,  vice  versd,  the  retractor  has  the  power  of 
suing  if  there  has  been  any  fraud  on  the  part  of  the  vendor, 
or  "enormous  lesion"  whereby  a  swindled  (captus)  purchaser 
had  sustained  damage.  Sande  Decis,  Frisic,  lib,  3.  tit,  5. 
defin.  12 ;  Tiraquellus  de  retract,  gentilit,  §  29.  gloss,  2.  n.  2 
et  seq.  Further,  all  those  rights  revive  to  the  purchaser  which 
had  been  extinguished  by  his  acquisition  of  the  dominium  of 
what  he  purchased ;  and  it  is  undoubted  that  if  before  his 
purchase  he  had  taken  the  land  on  lease,  or  had  a  usufruct  of 

*  This  passage  may  appear  clearer,  especially  in  the  distinction  drawn 
as  to  the  rights  of  a  person  who  has  taken  mesne  profits,  not  by  title 
of  ownership  but  of  mere  bond  fide  possession,  if  we  bear  in  mind  that  a 
bond  fide  nossessor  is  not,  as  in  English  law,  liable  on  eviction  to  mesne 
profits  gatnered  and  consumed :  secus  as  to  a  mala  fide  possessor  or  one 
who  continues  his  possession  after  notice  of  his  want  of  title  to  the 
dominium,  or  after  action  brought  to  eject  him. 
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it,  or  if  any  real  servitudes  were  due  to  or  from  the  purchaser's 
own  land,  in  such  cases,  on  the  retraction  being  made,  the 
right  of  lease  for  the  remainder  of  the  time  covered  by  the 
hiring  is  renewed,  and  the  usufruct  and  praedial  servitudes 
revive.  Arg.  Dig,  18.  4.  /r.  2.  §  18  et  19  {de  hered.  vel  acU 
vend,),  and  Arg.  Dig,  7.  2.  /r.  8.  §  ult,  {de  usu/r.  ctccresc.)  ; 
Dig.  4.  4.  fr,  ult.  {de  minorih.  25.  annis)  ;  Cod.  2.  32.  Z.  1.  2 
{si  advei-mis  transact.)  ;  Dig.  16.  1.  fr.  1.  §  ult.  fr.  8.  §  11 
et  seq.fr.  14.  ad  Senatuso.  VeUeianum ;  Tiraquellus  de  retract, 
gentilit.  §  1.  gloss.  7.  n.  78  et  seq. ;  Neostadius  Curiae  Supr. 
decis.  80 ;  Abr.  a  Wesel  ad  noveU.  constit.  Ultraject.  art.  19* 
n.  24.  25,  and  other  authors  there  cited. 

§  29.  Also,  the  burdens  imposed  on  the  thing,  which 
would  have  fallen  on  the  purchaser  if  he  had  retained  it  under 
his  purchase,  fall  on  the  retractor ;  so  that  if  a  feudal  superior 
has  retracted  a  feud  sold  by  his  vassal,  on  which  he  [the  vassal] 
had  imposed  some  praedial  servitudes  in  favour  of  neighbours, 
the  feud  is  acquired,  not  free,  but  liable  to  these  servitudes. 
For,  though  servitudes  imposed  by  a  vassal  cease  whenever  a 
feud  escheats  to  the  lord  for  default  of  next  of  kin,  lib.  2.  feud, 
tit.  8.  §  rei  autem.,  it  is  diiFerent  when  he  obtains  the  feud  by 
virtue  of  retraction,  for  he  is  then  to  be  considered  as  holding 
it  not  in  right  of  his  being  the  dominus  directus,  but  as  an 
extraneous  purchaser, — not  by  right  of  lapse,  but  by  title  of 
purcliase.  Petrus  Bort  de  feudis,  part  5.  tit.  5.  cap.  1.  n.  28» 
pa{i.  228.  If  the  purchaser,  in  virtue  of  some  special  privilege^ 
is  free  from  payment  of  any  compositions  due  on  the  entry  of 
a  new  tenant  {laudemia),  or  other  burdens  due  in  respect  of  the 
purchase  to  tlie  doinimis  directus  or  the  fisc,  the  retractor  does 
not  enjoy  this  privilege, — it  being  a  personal  one, — but  is  as 
much  bound  for  payment  of  all  these  as  if  he  himself  had 
acquired  the  ownership  by  original  purchase  direct  from  his 
cognate,  without  there  having  been  any  intervening  extraneous 
purchaser  having  a  privileged  status  {privUegiatd  persona) ;  for 
it  is  clear  that  personal  privileges  cannot  extend  beyond  the 
persons  themselves  who  enjo^^  the  special  favour  and  in  respect 
of  whom  [personally]  they  had  been  gi*anted.  Arg.  Dig.  26.  7. 
fr.  42  {de  administrat.  et  peric.  tut.) ;  Zoesius  ad  Pand.  h.  t.  de 
retractu.  n.  127 ;  Ant.  Matthaeus  de  auction,  lib.  2.  cap.  7. 
num.  71.  For  the  rest,  however,  it  seems  to  be  agreed  by 
all  that  a  retractor  is  not  liable  for  new  laudemia  and 
other  like  burdens  when  the  jus  retractns  arises  not  from 
an  agreement  for  repurchase  {pactum  de  retrovendendo)  but 
from  law  or  usage,  inasmuch  as  there  is  understood  to  be 
not  two  purchases  but  one  only,  and  but  one  contract  which 
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the  retractor  is  himself  considered  to  have  entered  into, 
when  he  succeeds,  as  if  he  were  purchaser,  in  the  place 
of  the  purchaser  whom  he  has  superseded,  and  transfers 
the  whole  efifect  of  the  contract  to  himself.  Tiraquellus  de 
retract,  gentilit,  §  29.  gloss,  2.  n.  1  et  seq.  ;  Argenti'aeus 
tract,  de  Laudemiis  art.  86  et  seq. ;  Carpzovius  defin.  for. 
part  2.  constit.  38.  dejin.  9  ;  Zoesius  ad  Pand.  h.  t.  de 
retractu.  n.  127. 

§  80.  It  remains  to  be  discussed  who  have  the  preferential 
right  to  retraction,  especially  when  the  question  arises  between 
persons  who  claim  it  on  different  grounds.  The  right  of  him 
who  desires  to  exercise  a  **  conventional "  retractus  is  indeed 
preferential  to  that  of  all  others,  and  even  to  the  claims  of 
domini  directi  and  cognates;  for,  generally,  conventions  override 
the  provisions  of  the  law.*  Jac.  Coren  Ohserv.  32.  n.  38.  39  ; 
Ant.  Matthaeus  de  aiLction.  lib.  1.  cap.  16.  n.  46.  47 ;  Eesp. 
Jurisc.  Holl.  part  2.  consU.  310.  m  med.  A  Feudal  Superior, 
and  on  the  same  principle  the  dominus  dvrecius  of  an  emphy- 
teusis, is  to  be  preferred  to  the  agnates  of  the  vassal  or 
emphyteutical  tenant,  when  feudal  or  emphyteutical  land  is 
sold,  because  the  subject  was  originally  derived  from  them. 
Berlichus  decis.  98.  n.  15.  But  as  regards  hereditary  feuds  in 
Holland  (onversterfelyke  ersteenen)  the  jus  retractus  of  cognates- 
is  considered  preferential  to  that  of  feudal  superiors,  because 
these  mostly  were  not  originaUy  conferred  on  the  vassals  by 
the  domimis  directus,  but  only  accepted  by  them  in  feudal 
tenure,  having  originally  been  the  free  allodial  property  of 
persons  who  for  special  reasons  afterwards  desired  to  hold 
them  as  feus;  Petrus  Bort  de  feudis,  part  5.  tit.  5.  cap.  1» 
n.  23.  29  et  seq.  pcu/.  222.  et  seq.^  excepting  such  feuds  as  have 
been  sold  to  the  supreme  dominus  directum  himself,  for  then  he 
cannot  be  compelled  to  suffer  retraction  by  the  agnates  of  the 
vendor.  Bort  d.  cap.  1.  n.  37.  With  respect  to  partners 
(joint  owners — socii)  it  is  settled  by  a  statute  of  Mechlin  that 
they  are  so  much  to  be  preferred  to  cognates  that  they  may 
even  retract  a  share  already  retracted  by  a  cognate ;  Leg^ 
Mechlin,  tit.  11.  art.  5 ;  but  this  does  not  obtain  in  Holland, 
unless  the  joint  owner  is  also  connected  by  cognation  with  the 
vendor  ;t  Grotixis  Manudu^t.  adjarisprud.  HoU.  lib.  3.  cap.  16* 


•  Literally  **Por  a  provision  of  man  is  mostly  more  potent  than  a 
provision  of  the  law."  This  must  not  be  confounded  witn  the  maxim, 
**  Prioatorum  ccniventio  Juri  Publico  non  derogat" 

t  See  Van  der  KessePs  Theses  643  et  seq.  on  the  Dutch  law  of 
Betractus  generally,  and  as  to  this  point  §  652  et  seq. 
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n.  9 ;  Jac.  Coren  observ.  82.  n.  59. 60. ;  Appendix  to  the  Besponsa 
Jurisc.  Holl.  part.  8.  vol.  1.  pag.  51.  in  Jin.  et  52,  and  other- 
wise [i.e.f  unless  the  joint  owner  be  a  cognate],  according  to 
Orotius,  joint  owners  and  adjoining  proprietors  are  postponed, 
to  cognates.  Grotius  d.  cap.  16.  n.  10 ;  Leeuwen  Cens.  For. 
part  1.  lib.  4.  cap.  20.  n.  20.  26.  Similarly,  among  us,  the 
lord  of  the  manor  {domimis  jurisdiciionis)  and  similar  persons 
yield  precedence  in  the  right  of  retractus  to  cognates,  and  even 
to  joint  owners  and  adjoining  proprietors,  when  the  usage 
■extends  to  these,  and  are  only  admitted  to  retraction  after  the 
•expiry  of  the  period  limited  for  the  others  exercising  their 
right.  Neostadius  Curiae  Supr.  decis.  29  ;  Grotius  d.  cap.  16. 
n.  16.  If  several  persons  entitled  by  the  same  right  desire  to 
make  retractus,  then,  in  competition  among  cognates,  he  is 
preferential  who  is  nearest  of  kin  to  the  vendor :  if  they  are 
related  in  the  same  degree,  he  who  is  also  either  a  joint  owner 
or  an  adjoining  proprietor  is  to  be  preferred,  as  already  said. 
If  the  purchaser  is  one  of  a  number  of  persons  who  are  equally 
related,  the  others  related  in  the  same  grade  have  not  the  right 
of  retractus :  if  the  purchaser  is  a  cognate,  indeed,  but  remoter 
in  grade,  the  nearer  relations  of  the  vendor  have  still  free 
power  of  retraction.  Grotius  Manvduct.  ad  jurispr.  HoU. 
lib.  8.  cap.  16.  n.  7 ;  Jac.  Coren  observ.  82.  n.  SB.  89.  For  the 
rest,  although  indeed  in  many  other  places  the  more  remote  in 
•degree  of  cognation  may  retract  while  a  nearer  relation  is 
deliberating,  but  must  yield  to  the  latter  if  within  the  legal 
period  he  desires  to  exercise  his  right, — ^in  Holland,  however, 
there  is  room  for  "praerentio"  [that  is  to  say,  preference  is 
given  to  the  claimant  who  comes  forward  first] ;  so  that  if 
all  the  cognates  of  the  same  degree  claim  retraction  at  the  same 
time,  the  thing  becomes  their  property  in  common  ;  but  if  one 
of  several  next  of  kin  related  in  the  same  degree  makes  the 
retraction,  he  has  the  thing  entirely  to  himself,  and  is  not  bound 
to  admit  the  others  to  a  share,  although  they  may  claim 
within  the  legal  time.  And  the  same  rule  is  observed 
when  the  remoter  in  degree  comes  forward  to  claim  retrac- 
tion earlier  than  a  nearer  cognate.  Hugo  Grotius  d.  lib.  8. 
-cap.  16.  n.  7  ;  Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  20. 
n.  20.  21 ;  Petrus  Bort  de  feudis,  part  5.  tit.  5.  cap.  2. 
n.  18.  pag.  227.  in  fine.  If  there  are  several  joint  owners, 
that  one  is  to  be  preferred,  in  competition  among  them, 
who  holds  the  largest  share,  and  there  is  a  provision  to 
this  effect  in  the  statute  of  Mechlin  tiX.  11.  art.  6.  If  there 
are  several  adjoining  proprietors,  the  one  whose  land  adjoins 
the  property  sold  along  the  greatest  extent  of  the  boundaries 
is  to  be  preferred,  unless  one  of  the  adjoining  proprietors 
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is    himsell    the    purchaser.      Leeuwen    Cens,  For.   part  1. 
lib.  4.  cap,  20.  n.  26. 

Enough  has  now  been  said  on  our  usages  in  regard  to 
Retractus.  If  further  information  is  wanted  reference  may  be 
made  to  Tiraquellus  de  retractu, ;  Christinaeus  ad  leg.  Mechlin, 
tit.  11 ;  Zoesius  ad  Pand.  h.  t.  de  lege  commissoria  ;  Berlichus 
concluB.  pract.  part  2.  conclus.  89.  40.  41. 
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TITLE   IV. 
DE    HEREDITATE    VEL    ACTIONE    VENDITA. 


SALE  OF  INHERITANCES  AND  RIGHTS  OF 
ACTION. 

[Cod.  Lib.   4.  tit.  89.] 


SUMMAEY. 


[I. — Sale  of  an  Inheritance.] 


§  1.  An  Inyentory  need  not  be 
made  when  an  inheritance  is  sold. 
What  things  must  be  delivered  to 
the  purchaser  of  an  inheritance  and 
what  cessions  of  action  made?  The 
law  as  to  the  burdens  and  benefits 
pertaininff  to  a  thing  which  the 
vendor  of  the  inheritance  has  ex- 
pressly excepted  from  the  sale. 
Whether  when  cessions  of  action 
have  not  been  made,  utiles  actionem 
are  competent  to  the  purchaser  of  an 
inheritance  ? 

§  2.  The  vendor  of  an  inheri- 
tance must  make  good  the  damnum 
emergens  and  lucrum  cessans  [loss  of 
future  profits  as  well  as  positive 
and  immediate  loss]  occasioned  by 
his  fault  {levis  cuIjhi),  What  the 
law  is  when  the  vendor  of  an  in- 
heritance has  compromised  with  the 
debtors  to  the  estate,  or  has  sold  or 
j;ifted  res  sinyulares  belonging  to 
it,  before  or  subsequently  to  the 
sale  of  the  inheritance. 

§  3.  Whether    the    jus    accres- 


cendi — and  the  emolument  of  this 
right — ^pass  to  the  purchaser  ? 

§  4.  Whether  the  vendor  is 
liable  for  eviction  from  particular 
things  {res  singulares)  pertaining 
to  the  inheritance  ? — Whether  for 
eviction  from  the  jus  hereditariumy 
or  part  of  it?  The  distinction 
between  the  case  of  the  sale  of  the 
inheritance  of  a  living  person, — and 
the  sale  of  that  of  a  person  who  is 
dead,  but  whose  inheritance  did  not 
belong  to  the  vendor,  or  which  he 
only  had  in  jidet  commissum  but 
had  sold  as  a  **  direct  '*  inheritance  ? 

§  5.  The  Vendor  of  an  inheri- 
tance is  not  boimd  to  deliver  what 
he  has  expressly  excepted  [from  the 
sale] ;  nor  what  he  has  received  as 
though  due  to  the  estate  which  was 
not  due  to  it. — Whether  what  he 
has  received  in  name  of  penalty  ? — 
Whether  the  inheritance  of  a  pupil 
acquired  by  pupillary  substitution, 
when  he  has  sold  the  inheritance  of 
the  substituting  father  ? 
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§  6.  The  purcliaser  of  an  in- 
lieritance  must  undertake  the 
defence  of  the  vendor  when  the 
latter  is  sued  by  the  creditors  of 
the  estate. — ^Whether  he  can  him- 
self be  sued  against  his  will  by  the 
estate  creditors? — Our  usages  in 
this  respect. — ^Whether  the  credi- 
1»rs  are  obliged  to  sue  the  pur- 
chaser?— Whether  if  they  nave 
sued  the  purchaser,  they  can  after- 
awards  have  recourse  against  the 
vendor  of  the  inheritance  ? — 

§  7.  The  vendor  of  the  inheri- 
tance recovers  [from  the  purchaser] 
what  he  has  spent  on  accoimt  of 
it — Eooamples, — ^Whether  when  the 


heir  for  a  portion  of  the  inheritance 
has  paid  the  whole  of  an  Estate 
debt,  and  is  unable  to  recover  their 
shares  from  the  other  heu*s,  he  can 
recover  from  the  purchaser? — 
Whether  also  [the  vendor  can 
recover  from  the  purchaser]  an 
indehitnm  solutum  f — He  is  also 
to  be  reinstated  in  rights  of  servi- 
tude [extinguished  by  his  succes- 
sion as  heir] ;  in  debts  due  to  him 
by  the  deceased ;  and  legacies  be- 
queathed to  him. 

§  8.  Certain  matters  peculiar 
to  the  sale  of  an  inheritance,  when 
made  not  by  a  private  person,  but 
by  the  Pise. — 


[II. — The  Sale  of  a  Right  op  Action.] 


§  9.  An  action*  can  be  sold 
•either  absolutely  {pure)  or  under 
n  condition;  and  either  a  simple 
(pura)  [t.e.,  an  absolute]  or  a  con- 
•ditional  [right  of]  action ;  but  the 
effect  of  the  sale  is  not  always 
identical. — Whether  an  action  in 
rern^ — a  universitas  of  actions, — 
and  an  uncertain  right  of  action 
may  be  sold  ? — 

§  10.  A  popular  action  [that 
which  may  be  instituted  by  any 
member  of  the  public]  cannot  be 
sold;  nor,  by  our  usages,  actions 
for  salaries  due  to  persons  absent  in 
India. 

§  11.  Cession  must  be  made  of 
an  action  sold.  How  cessions  of 
action  or  shares  in  the  East  and 
West  India  Companies  are  made? 
And  how  of  actions  secured  by 
mortgage  of  immoveable  property  P 

§  12.  Cession  must  be  made  to 
the  purchaser  of  a  debt,  both  of  the 
principal  actions  and  also  of  the 
accessory  actions  against  sureties, 
and  for  prosecution  of  mortgages. 
— ^Whether  privileges  adhering  to 
the  action  or  to  the  person  pass  to  a 
purchaser  ? — ^Whetier  also  a  right  of 
parate  execution  arising  from  pact? 


— What  if  the  vendor  has  already 
obtained  anything  on  account  of  the 
right  of  action  or  claim  sold  ? 

§  13.  The  cessionary  must  do 
or  suffer  whatever  the  party  who 
made  the  cession  [the  cedent]  was 
liable  to ;  and  must  exhibit  the 
books  and  accounts  of  the  cedent 
[whenever  the  latter  would  be 
bound  to  do  so].— Whether  the 
cessionary  can  also,  in  actions  ceded 
to  him,  avail  himself'of  a  pnvilege 
personal  to  himself? — ^The  excep- 
tional right  of  the  Fisc  in  this 
respect. 

§  14.  Whether  and  when  the 
vendor  of  an  action  is  responsible 
for  the  debtor's  solvency? — ^And 
what  if  the  debt  has  been  sold  as  a 
"good"  one? 

§  15.  Whether  the  cedent  can 
still  sue  after  cession?  and  whether 
he  or  the  cessionary  has  the  pre- 
ferential right  of  suing  ? — ^Whether 
and  when  the  debtor  may  rightly 
pay  the  cedent,  and  be  thus  dis- 
charged ; — ^when  not : — and  how  by 
our  usages. 

§  16.  Whether  the  cedent  can 
revoke  a  cession  of  action  sold  or 


•  The  expression  **  Adio  "  includes  whatever  claim  gives  a  riyht  of 
action,  such  as  a  debt,  &c. 
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gifted,  if  the  cessionary  does  not  to  have  gifted  him  the  balance. — 

comply  with  the  conditions  annexed  What,  under  our  usages,  must  be* 

thereto  ?    Whether  the  cession  may  sworn    to   by   the    cessionary  ? — 

be  dissolved  by  mutual  consent  of  Whether  the  same  rule  holds  in 

the  cedent  and  cessionary,  against  datio  in  soliUum  ? — And  whether  in 

the  will  of  the  debtor  ?  And  whether  the  barter  ? 
in  such  case  the  debtor  loses  his  -m-i.!.-         i.  x     x.-  xv 

right  of  retracting  ( the  jus  retra^  r-r?A^-,  V    .     ^  ^*^*    ^^^     ^1 

/i«i(i»)theactionsoldt:i.e.of  stepping  P®^^''^^  retradus  of  a  debt  must 

into  the  place  of  the  purchaser  of  "^  made. 

his  debt]  P-or  the  Fisc  the  tax  due         §  20.  When    the    debtor     does 

on  the  sale .  not  have  the  jus  retradus  of  a  debt 

§  17.  Who   is   preferent  if  the  sold?    The  case  of  the  sale  of  all 

same  action    has    been    sold    and  the  debts  belongmg  to  an  Estate ; 

ceded  to  two  persons  separately  at  ^^  ^{  ^®  whole  book  debts  of  a 

different  times  ?—  merchant ;  of  debts  sold  by  public 

auction ;  and  of  those  sold  in  time 

§  16.   The  purchaser  of  a  debt  of  war  or  other  calamity  on  accoimt 

cannot  exact   more   than  he  has  of  which  there  is  reason  to  appre- 

actually  paid  as  the  price  for  it ;  hend    that    an    action    might    be 

although  the  vendor  may  profess  futile. 


[The  Sale  of  an  Inheritance.] 

§  1.  Among  the  incorporeal  things  admitting  of  sale^ 
are  specially  reckoned  inheritances  and  rights  of  action. 
Not  indeed  the  inheritance  of  a  living  person,  but  of  a 
defunct,*  Dig.  h.  tfr.  1,  whether  it  be  a  "direct  *'  or  a  fidei- 
commissary  inheritance.!  Dig.  h.  t.fr.  16.  It  is  not  neces- 
sary to  prepare  an  inventory  in  order  to  the  sale  of  this, 
for  then  the  sale  would  be  looked  upon  not  as  one  of  an 
Inheritance  [viz.,  of  the  nniversitas  of  the  rights  and  liabilities 
of  the  deceased,  which  the  term  implies]  but  of  the  several 

•  For  the  inheritance  of  a  person  cannot  generally  be  sold  during 
his  life  :  but  pacts  in  respect  to  future  inheritances  are  valid,  if  they  are^ 
acquiesced  in  by  the  party  whose  inheritance  is  the  subject  of  the  agree- 
ment, and  provided  he  remains  of  the  same  mind  up  to  the  last  moment 
of  his  life.     Code  2.  3.  30. 

t  For  either  an  Hereditas  direda  or  an  Hertditas  fidei-commissaHa 
may  be  sold.  An  Hereditas  direda  is  one  left  absolutely,  in  **  direct  **  and 
imperative  terms,  such  as  *'  Let  Titius  be  my  heir" ;  and  is  opposed  to 
one  burdened  with  tijidei  commissum  or  trust,  which  used  to  be  conceived 
in  precative  terms,  as  a  request  to  the  heir,  not  obhgatory  xmder  the  Jus 
Civile,  The  adjective  direda  may  indeed  contain  an  allusion  to  its  being 
ihe  hereditas  legitima,  i.e,,  statutory,  the  hereditas  of  the  XII.  tables  and 
ancient  Jus  Civile  of  Eome  (on  which  law  the  obliratory  force  of  the  fidei 
commissum  was  an  innovation  in  the  time  of  the  Emperors) ;  just  as  we 
have  the  corresponding  distinction  between  adiones  diredae  based  on  the 
ancient  Jtis  Civile^  and  adimtes  utiles,  or  actions  analogous  to  the  others  and 
allowed  by  the  Pwetor,  in  his  equitable  jimsdiction,  m  order  to  correct  tiie 
inadequacies  and  inequities  of  the  Civil  Law. 
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things  {res  dngulares)  pertaining  to  it  [as  enumerated  in  the 
inventory],  and  it  would  be  held  the  same  thing  as  if  a  number 
of  things  had  been  embraced  in  one  sale.  Arg.  Dig.  h.  tfr.  14. 
§  1;  fr.  15.  But  although  on  the  sale  of  an  inheritance  the 
purchaser  does  not  become  heir,  for  once  an  heir  always  heir ; 
Dig.  28.  5./r.  88  {de  heredit.inst.) ;  Dig.  4.  4./r.  7.§  10.  in  fine 
{de  minor.  25.  annis)  ;  nevertheless  he  takes  the  place  of  an 
heir  ;*  Dig.  h.  t.  fr.  2.  §  18 ;  for  it  is  understood  to  be  agreed 
between  the  purchaser  and  the  vendor  that  the  purchaser 
should  have  neither  less  nor  more  right  than  the  heir  would 
have ;  Dig.  h.  t.  fr.  2.  jyr.  e<  §  4 ;  and  therefore  all  of  both  the 
profit  and  loss  connected  with  the  inheritance  accrues  to  him  ; 
Dig.  h.  t.  fr.  2.  §  9 ;  unless  something  has  been  expressly 
excepted  by  him  from  the  sale  ;  in  which  case,  however,  in  the 
event  of  doubt,  +  only  that  will  remain  for  the  heir  which  had 
been  excepted,  and  not  also  other  things  or  rights  which  he 
has  acquired  by  occasion  of  the  thing  excepted  [prior  to  or 
from  a  cause  existing  prior  to  the  salej] ;  Dig.  h.  t.fr.  idU  ;  as, 
on  the  other  hand,  those  burdens  which  run  with  the  thing 
excepted  are  not  borne  by  the  vendor,  if  they  were  already  due 
before  the  sale  [of  the  inheritance]  ;  for  even  if  houses  which 
were  in  such  a  dangerous  condition  that  security  had  been 
given  against  apprehended  future  damage  from  them  {damnum 
infectum),  have  been  excepted  from  the  sale,  the  onus  of  any 
damage  occasioned  before  the  sale  falls  on  the  purchaser,  and 
of  that  occasioned  at  another  time  [i.e.,  after  the  sale]  falls 
on  the  heir  unless  it  has  been  agreed  otherwise.  Dig.  h.  t. 
fr.  2.  §  14.  and  Dig.  h.  t.  fr.  2.  ^  12. 13.  The  consequence 
is  that  everything  which  comes  to  the  selling  heir,  in  con- 
sequence of  the  death  of  the  deceased,  up  to  the  date  of  the 
sale  must  be  made  good  to  the  purchaser ;  Dig.  h.  t.  fr.  2.  §  1 ; 
and  so  delivery  must  be  made  of  all  corporeal  things,  whether 
found  in  the  hereditas,  or  which,  having  been  due  to  it,  have 
been  recovered  by  the  heir;  Dig.  h.  t.  fr.  2.  §  3./r.  14.  §  1 ;  Cod.  4. 
39.  4.  {h.  t.) ;  and  cession  must  be  made  by  him  of  all  rights  of 
action,  whether  principal  or  accessory,  and  whether  he  acquired 
them  himself  by  novation,  by  acceptance  of  a  surety  or  pledge, 
or  otherwise,  or  whether  they  had  been  previously  acquired  by 
the  deceased;   Dig.  h.  t.  fr.  2.  §  3.  ef  8;  in  order  that  the 

♦  "  Vicem  heredie  mstinet"  or,  as  Ulpian  has  it  in  the  passage  cited, 
**  vicem  heredis  obtinet,*^ 

t  Viz.,  doubt  as  to  the  terms  of  the  aereeinent  for  the  sale;  for  the 
vendor  is  responsible  to  the  purchaser  for  ^  that  he  had  obtained  from  or 
through  the  excepted  thing  prior  to  the  sale.  Dig»  h,  t  fr.  25  and  note  (c) 
in  PoSiier  Pand.  Just,  ad  hoc  loc, 

X  Pothier's  Pandect.  Justin,  18.  4.  n.  20. 

C.P.  G 
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purchaser  may  then  prosecute  them  at  his  own  cost  and  risk. 
Cod.  8.  45.  1  {de  eviction).  If,  however,  cession  be  not  made 
of  these,  the  purchaser  is  allowed  utiles  actiones  under  a  con- 
stitution of  the  Emperor  Pius  Divus,  so  far  even  that  in  the 
case  of  a  claim  by  both  the  purchaser  and  the  vendor,  the  person 
liable  may  pay  to  the  purchaser,  the  vendor  being  repelled 
by  the  exceptio  [doli  or  plea  of  fraud] ;  Dig.  2.  14.  fr.  16  (de 
pactis);  Cod.  4.  39.  4  (fe.  f.) ;  provided  that  the  "direct" 
actions,  in  room  of  which  these  subsidiary  utiles  actions  have 
been  given,  had  begun  to  be  available  to  the  deceased  him- 
self ;*  for  if  the  heir  himself  acquired  them  by  occasion  of 
the  inheritance, — he  having  contracted  for  sureties  or  pledges 
for  a  debt  due  to  the  inheritance,  or  lent  the  estate-money 
to  some  one  on  mortgage, — in  such  case  the  utiles  actiones 
are  not  allowed  to  the  purchaser,  and  cession  of  action  is 
absolutely  necessary.  Arg.  Dig.  36.  1.  fr.  73  {de  Senatus 
C.  TreheU.). 

§  2.  Further,  the  vendor  of  an  inheritance  is  respon- 
sible for  all  *'  damnum  emergens  '*  and  "  lucrum  cessans  "  + 
whenever  it  happens  through  his  fraud,  gross  negligence  or 
fault  {per  dolum  aut  latam  Uvenwe  cidpam) ;  as  when  he  has 
discharged  a  debtor  to  the  estate  by  acceptilatio  [viz.,  granting 
a  receipt  or  acknowledgment  of  payment  of  a  debt  which  has 
not  in  fact  been  paid],  or  has  so  acted  that  he  has  failed  to 
acquire  proprietorship  or  possession  when  he  might  have 
acquired  it.  Dig.  h.  t.fr.  2.  §  B.junct. ;  Dig.  h.  t.fr.  3 ;  Dig. 
45.  1.  fr.  50.  %l  {de  verb,  ohlig.) ;  Dig.  5.  3.  fr.  25.  §  8.  e«  9 

•  For  the  distinction  between  **  direct  actions  "  and  actiones  uUlu  see 
note  to  §  12.  post, 

t  Ikimnum  emergens  is  injury  immediate,  positive,  and  actually 
DONE :  Lucrwm  cessans  is  the  loss  of  future  benefits  **  with  respect  to  thie 
thing  itself,  or  its  value,  of  which  the  owner  may  be  deprived  by  non- 
payment"; Colquhoun's  R,  C,  L,  §  1549;  or,  as  it  is  styled,  the  tUilitas 
circa  rem  Ipsam.  When  these  are  combined  it  is  called  the  id  quod 
interest  or  interesse.  Damnum  in/ectum  is  distinguished  from  damnum 
emergens  or  damnum  factumy  by  being  injiuy  contingent  or  future,  but 
immment,  such  as  that  against  which  the  owners  of  house^  in  a  dangerous 
condition,  and  others,  may  be  required  to  ^ve  security,  und^  the 
interdict  **  de  damno  infecto."  See  tne  distinction  explained  in  Dig,  32.  2. 
fr.  2.  fr,  3.  fr,  7. 1 1.  and  by  our  author  in  39.  2.  §  1.  Damnum  (positive 
or  negative  loss)  is  distinguished  from  cftmpendinmy  which  is  the  gain 
which  would  have  accrued  to  a  person  but  for  some  mistake.  Whemer, 
and  when,  and  in  what  respect  lucrum  cessans  is  allowed,  varies  with  the 
nature  of  the  tort  or  breach  of  contract  committed :  for  examples  see  . 
Dig.  13.  4.  fr,  2.  §  8;  Dig.  9.  2./r.  22.  §  1.  and/r.  29.  §  3 ;  Dig,  18.  6. 
fr.  19;  Dig,  19.  \.  fr.  21.  §  3.  See  the  meaning  of  the  expression 
interesse  or  id  quod  interest  further  explained  in  Voet  ad  Pand,  lib.  45. 
tit.  1.  §  9. 
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{de  petit,  hered.)  Whence  also,  if  the  vendor  of  an  hereditcts 
has  compromised  or  entered  into  a  pact  with  an  estate  debtor, 
whether  before  or  after  the  sale,  but  before  notice  of  the  sale  to 
the  debtor,  the  purchaser  will  be  entitled  to  the  action  ex  empto 
against  the  vendor  for  as  much  as  the  hereditas  is  diminished 
in  value  by  the  loss  of  the  right  of  action,  in  consequence  of 
such  pact  or  compromise ;  for  a  debtor  who  in  good  faith 
settles  or  compromises  with  the  vendor  may,  on  the  ground 
of  his  want  of  notice  of  the  sale,  protect  himself  against  a 
•claim  by  the  purchaser,  by  pleading  the  compromise  or  agree- 
ment. Clearly  it  would  be  diflferent  if,  after  the  sale,  the 
debtor  was  aware  of  its  having  taken  place,  and  nevertheless 
•compromised  or  settled  with  the  vendor,  for,  as  he  was  then  not 
free  from  fraud  in  having  compromised  with  another  person 
than  him  to  whom  the  subject  pertained,  the  purchaser  may 
avoid  the  plea  (exceptio)  of  compromise,  by  the  replicatio  doli. 
Dig.  2.  15.  /r.  vXt.  (de  transaction.);  Arg.  Dig.  h.  t,fr.  2.  §  6. 
Moreover,  if  we  suppose  things  belonging  to  the  **  hereditas  " 
to  have  been  sold  or  gifted  by  the  vendor  to  another;  in  this 
case,  if  it  was  done  before  the  sale  of  the  hereditas^  the  just 
value  of  things  gifted,  or  the  actual  price  obtained  in  good 
faith  for  things  sold,  even  though  spent,  must  be  made  good 
to  the  purchaser.  Dig.  h.  t.fr.  2.  §  3.  If,  however,  this  took 
place  after  the  sale  [of  the  inheritance],  but. before  the  things 
themselves  which  pertain  to  it  had  been  delivered  to  the  pur- 
chaser of  the  inheritance,  it  has  been  decided  that  the  vendor 
is  bound  to  the  purchaser  for  the  id  quod  interest;  for,  as  he 
(the  vendor)  continued  owner  or  dominus  of  the  things  belong- 
ing to  the  estate,  until  their  delivery  to  the  purchaser  of  the 
"hereditas,"  he  could  indeed  validly  transfer  the  ** dominium" 
to  others  by  delivery ;  but  because  he  broke  the  faith  of  his 
contract,  it  is  equitable  that  he  should  be  liable  to  the  pur- 
chaser of  the  "  hereditas  "  for  the  id  quod  interest  *  as  a  penalty 
for  his  perfidy.    Cod.  h.  t  (4.  39) /r.  6 ;  Dig.  h.  t.fr.  21. 

§  3.  Whether  the  right  of  accretion,  ^as  accrescendi,  also 
passes  to  the  purchaser,  when  an  heir  to  a  part  of  the  inlxerit- 
ance  has  sold  his  share  to  another  person  and  a  co-heir 
afterwards  fails,  has  been  the  subject  of  much  difference  of 
opinion.  It  seems  to  me  that  a  distinction  must  be  made 
between  the  right  of  accretion  itself  (Jics  accrescendi)  and  the 
emoluments  acquired  from  that  right.  As  respects  the  right 
itself,  I  think  that  this  remains  with  the  vendor  of  the 
inheritance,  after  the  sale.     For,  as  the  share  of  the  failing 

*  Id  est  for  both  damnum  emergetis  and  lucrum  cessaM.    See  previous 
note. 

G  2 
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co-heir  must  accrete,  but  the  vendor  would  continue  to  be  heir 
notwithstanding  the  sale,  as  already  said,  and  would  not  make 
the  purchaser  heir  by  selling  to  him,  he  must  necessarily  enjoy 
this  jus  himself  as  heir,  in  the  same  way  as  the  portion  of  a 
failing  co-heir  accretes  to  a  fiduciary  heir,  after  restitution*  of 
his  share.  Dig.  36.  1.  fr,  43  (ad  Senatuse.  TrebeU,).  And 
this,  notwithstanding  that  nothing  accretes  to  one  who  has 
been  deprived  [by  the.  Fisc]  of  an  inheritance,  as  one  unworthy 
of  it,  on  account  of  his  having  secretly  promised  [to  his 
testator]  to  restore*  the  portion  for  which  he  was  instituted 
heir,  to  a  person  incapacitated  [by  law]  from  taking  it.  Dig. 
29.  2.  fr  83.  de  acquir.  rel  omitt.  hered.  (where  an  stands  for 
earn  as  shown  by  Cujas  lib.  2.  ohserv.  7.  et  lib.  8.  observ.  38+).- 
The  reason  that  it  does  not  accrete  in  this  case  is  that  the  law 
itself  deprives  him  of  the  emoluments  of  the  inheritance,  so 
far  as  he  promised  restitution,  and,  even  before  adiation  [i.e., 
taking  up  the  inheritance]  and  during  the  lifetime  of  the 
testator,  considered  him  unworthy  of  it  who  would  have  been 
entitled,  by  adiating  the  inheritance,  to  the  profits  of  the  share 
which  was  to  be  restored  to  a  person  incapable  of  taking  it ; 
and  as  the  jus  accrescendi  is  only  competent  to  any  one  on  the 
ground  of  his  being  a  part-heir,  it  follows  that  he  who,  by- 
reason  of  his  unworthiness,  is  not  heir  truly  and  with  effect 
to  the  portion  to  which  he  was  instituted,  cannot  arrogate  to- 
himself  any  jus  accrescendi,  although  he  may  perhaps  have 
adiated  in  point  of  fact,  and  even  though  by  adiating  he  has^ 
become  heir  and  does  not  lose  the  name  of  heir  after  the  things 
so  left  to  him  have  been  taken  from  him.  Dig.  28.  6.. 
fr.  43.  §  3  {de  wig.  et  pup.  substit.).  And  Ulpian  plainly 
signifies  this  when  he  says  that  "  nothing  ought  to  accrete  to 
him,  because  he  is  not  considered  to  have  the  thing "  ;  for 
neither  is  one  considered  to  **  have  "  {habere)  a  thing,  from 
whom  It  is  taken  away  as  a  punishment  for  his  clandes- 
tine promise,  although  he  "holds"  it  physically  {naturaliter 
teneat),  before  it  has  been  vindicated  by  the  Fisc;t  nay  it 
is  stated  in  the  plainest  words  in  Dig.  5.  3.  fr.  46  (de  petit. 

*  RestUuere — ^to  **make  over"  to  the  cestui  que  trust  what  was 
bequeathed  to  the  **  fiduciar^^  heir  "  in  trust  for  that  purpose. 

t  The  text  in  the  digest  has  *'  si  totam  an  [earn J  partem  ex  qua  quis 
heres  institutus  est,  tadte  rogatus  sit  restituere  '* ;  on  which  Pothier 
notes  **  incapaci  scilicet.**  Poth.  Pand.  Just.  28.  o.  n.  63.  Here  tacite  doe» 
not  mean  "tacitly"  in  the  English  use  of  the  word,  but  ** secretly"  or 
clandestinely.     See  Ibid.  lib.  30.  n.  392.  and  lib.  34.  tit.  9, 

I  These  words  **  have"  {habere)  and  "  hold"  (fewerc),— the  last  better 
rendered  perhaps  by  the  wora  **  detain," — are  here  used  in  their  technical 
acceptation;  marking  the  difference  between  juridical  possession — i.e., 
possession  with  a  legal  character  attached  to  it  (which  is  expressed  by- 
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/hered.)  that  he  is  to  be  considered  not  as  an  heir  but  **  as 
if  he  were  a  plunderer  **  (praedo).  Nor  is  it  repugnant  to 
these  views  that  such  an  one  [viz.,  an  indignvs]  is  admitted  as 
substituted  heir  to  a  child  under  puberty  when  the  will  of  the 
father  has  been  expressed  thus,  "  whoever  shall  be  my  heir 
let  him  be  heir  to  my  son" ;  Dig,  28.  6./r.  43.  ^9.  de  vtdg. 
f€t  pupil,  substit. ;  for  the  reason  of  this  is,  firstly,  because  the 
inheritance  of  the  boy  is  distinct  from  that  of  the  father; 
Dig.  h.  t.fr.  2.  §  2  ;  and  secondly  and  chiefly,  because  by  such 
a  substitution  even  a  person  who  never  was  heir  of  the 
^substituting  parent  obtains  the  inheritance  of  the  boy;  as, 
for  example,  another  person's  slave  instituted  for  a  portion, 
who,  when  he  adiates  [i.e.,  takes  up]  the  father's  inheritance 
by  command  of  his  lord,  acquires  it  not  for  himself  but  for 
iiis  master,  and  makes  not  himself  but  his  master  heir  by  his 
adiation  of  it :  as  also  those  who  had  been  heirs  of  the  sub- 
stituting pai*ent,  but  had  ceased  to  be  so  by  raising  the  qxierela 
4nofficio8i  testamenti*  or  by  supervening  slavery,  if  in  the  latter 
-case  they  afterwai'ds  receive  their  freedom  ;  so  that  we  have  not 
so  much  to  consider  who  would  have  been  heir  in  fact  or  name 
to  the  father,  as  who  was  nomiuated  or  written  so  in  his 
testament.  Dig.  28.  6.  fr.  3.  fr.  8.  §  1.  fr.91.fr.  43.  §  3.  in 
fine  {de  vxdg.  et  piipill.  suistit.).  But  because  the  vendor,  by 
selling  his  share  of  the  inheritance,  caused  the  purchaser  to 
be  loco  hercdiSy  and  the  whole  profit  and  loss  of  the  jus 
.hereditaHum  to  pertain  to  him;  Dig.  h.  t.fr.  2.  §  9.  and  §  18; 
the  parties  to  the  sale  of  an  inheritance  being  considered  to 
have  agreed  **  that  the  purchaser  should  have  neither  greater 
nor  less  right  than  the  heir  himself  would  have  had  ;  Dig.  h.  t. 
Jr.  2.  in.  pr. ;  it  followed  that  just  as  every  emolument  acquired 
by  the  vendor  by  adiatiou  was  to  be  transferred  to  the  pur- 
chaser, so  also  was  that  which  has  or  is  to  come  to  him,  as  heir, 
in  virtue  of  the  right  of  accretion.  For  it  cannot  be  denied 
that  an  heir  to  a  portion  has  that  right  of  accretion  in  his 
^quality  of  heir,  and  on  no  other  ground  than  that  he  is  part-heir, 

the  single  word  possessio)^  and  mere  physical  or  natural  detention,  or  that 
possession  which  is  unassociated  with  any  legal  character  or  right,  and 
which  is  called  aaturalis  possessio.  In  the  same  way,  to  the  first  or 
juridical  possession  are  reserved  the  expressions  pvsaidere  and  habere 
po8se$8ionem ;  while  to  the  latter  or  non- juridical  possession  are  applied 
the  phrases  fwe  in  posaeseiwie,  teuer^y  and  corporah'ter  possidere. 

*  The  action  to  rescind  a  testament  and  open  the  succession  ab 
intestato  on  Uie  ^ound  that  it  deprives  an  heir  of  his  ** legitimate" 
portion.  By  the  Soman  Law  the  right  of  testamentary  disposition  was 
«o  far  limited  that  a  parent  could  not  exclude  children  from  a  certain 
proportion  of  the  inheritance.  This  portion  (the  **  Bairns'  third  ")  retains 
m  {Scotland  the  name  of  legitim. 
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and  therefore,  the  moment  be  adiated  his  own  share  of  the  inherit- 
ance, he  acquired  the  expectancy  and  right  of  succession  to  any 
other  share  of  the  inheritance  which  might  become  vacant.  Dig^ 
88.  15. /r.  9  {de  svis  et  legit,  hered.).  Unless,  therefore,  it  be 
determined  that  the  emolument  of  the  jus  accrescendi  pertains 
to  the  purchaser,  it  would  result  that  he  would  have  a  less 
interest  than  the  heir,  contrary  to  Dig.  h.  t.  fr.  2.  pr.,  for, 
certainly,  what  an  heir  is  entitled  to  as  such  is,  in  the  jus- 
accrescendi^  no  insignificant  part  of  the  emolument.  And  this 
opinion  is  borne  out  by  what  Ulpian  says,  namely,  that  **  if  one 
who  has  been  substituted  to  a  child  under  puberty  has  sold 
the  testator's  inheritance,  that  which  the  vendor  obtains  out 
of  the  inheritance  of  the  imj)vhes  will  not  give  room  for  the 
actio  emptif**  *  and  he  adds  the  reason,  **  because  it  is  a  different 
inheritance  " ;  [and  he  further  adds,  **  for  though  there  is  but 
one  testament  there  are  two  inheritances"  disposed  of  by  it, 
namely,  that  of  the  father  to  which  the  vendor  was  instituted 
heir,  and  that  of  the  child  (made  in  his  behalf  by  his  father)  to 
which  the  vendor  was  substituted  heir — Tr.]  ;  Dig.  h.  t. 
fr.  2.  §  2;  whence  it  is  to  be  inferred  that  on  tJie  contrary^ 
there  will  be  room  for  the  **  actio  empti "  in  respect  to  that 
which  comes  to  the  vendor  by  the  **jus  accrescendi"  [id  est,. 
his  vendee  will  be  entitled  to  this],  because  that  is  not  a 
different  inheritance  but  the  same  inheritance  of  the  same 
individual.!  It  moreover  makes  for  this  opinion  that  although 
the  actual  jus  accrescendi  is  competent  to  a  fiduciary  heir 
who  has  adiated  under  compulsion  and  made  over  the- 
inheritance  [to  the  fidei-confnnssary  or  beneficiary],  neverthe- 
less he  is  bound  to  restore  to  the  fidei-conimissai^  whatever 
he  has  acquired  though  \hejus  accrescendi  after  the  restitution 
of  that  portion  which  he  had  compulsoiily  adiated;  I  Dig.  86. 1- 


*  That  is  to  say,  is  not  considered  as  included  in  the  sale. 

t  Pothier  notes  that  **  the  vendor  of  the  inheritance  had  a  twofold 
right;  he  has  sold  the  right  which  he  had  as  instituted  heir,  but  not  the* 
right  which  he  had  as  substituted  heir.  The  case  is  different  of  the- 
portion  which  accretes  to  an  heir  who  has  sold  his  right ;  for  this  portion 
accretes  to  him  solely  by  force  of  the  right  which  he  has  by  his  mstitu- 
tion,  and  he  had  sold  every  emolument  which  cotdd  oome  to  him  by  right 
of  his  institution."     Poth.  Fand.  Jmi,  18.  4.  w.  21.  note  (/). 

X  By  the  Senatus  Consultum  Pegasianum  it  was  enacted  that  a 
fiduciary  heir  might  be  compelled  to  take  up  an  inheritance  bequeathed 
to  him  m  fidei-commissum  or  trust ;  in  order  that  the  beneficiary  might 
not  be  deprived  of  the  benefits  intended  for  him  by  the  testator,  which,  as 
the  law  stood,  he  would  have  been  if  the  legal  estate  passed,  for  want  of 
acceptance  by  the  Testamentary  Heir,  to  the  Heir  at  Law.  But  as  the 
owner  of  the  legal  estate  was,  in  contemplation  of  law,  liable  for  all  the 
debts,  a  mere  trustee  would  be  natiurally  unwilling  (as  previous  experience 
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/r.  43  (ad  Senatusc,  TrebelL) ;  and  the  argument  drawn  from 
the  case  of  a  fiduciary  heir  is  all  the  stronger  because  the 
stipulations  "  emptae  et  venditae  hereditates"  were  usually  made 
between  the  Jidei  commissary  [i.e.,  the  beneficiary,  the  **  cestui 
que  trust "]  and  the  fiduciary  heir  who  restored  the  whole  or 
his  own  portion  of  an  inheritance ;  the  eflfect  whereof  was  that 
everything  was  to  be  deemed  to  be  in  the  same  position  as  if 
the  fiduciary  had  sold  the  inheritance  to  the  Jidei  commissary. 
Instit.  2.  23.  §  6  {de  Jidei  commissar,  heredit.).  Nor  does  it 
affect  the  argument  that  here  he  entered  imder  compulsion, 
and  that  therefore  there  was  no  need  for  such  an  agreement, — 
the  senatus  cvnsultmn  itself  transferring  the  burdens  to  the 
fidd  commissai'y  ;  d.  §  6.  in  Jine ;  for  the  only  difference  is  that 
when  the  adiation  [or  entry  on  the  inheritance]  has  been  made 
spontaneously,  that  is  introduced  by  agreement  which,  in 
compulsory  adiation,  is  affected  by  the  law  itself;  nor  is 
there  any  difference,  as  far  as  regards  the  effect,  whether  the 
fiduciary  is  secured*  by  pact  or  by  law.  Finally,  one  can 
hardly  with  reason  deny  to  the  purchaser  the  benefit  and  effect 
of  the  jxis  accrescendiy  unless  he  at  the  same  time  considers 
that  lapsed  legacies  and  trusts,  and  indeed  also  the  Trebellian 
and  Falcidian  fourths,  remain  with  the  vendor  of  an  inheritance 
instead  of  passing  to  a  purchaser,  which  plainly  enough  is  alien 
to  the  principles  of  law.  In  accordance  with  this  view,  a  more 
commoil  objection  falls  of  itself,  the  one,  namely,  that  the  jtis 
accrescendi  is  not  acquired  by  pact.  For  neither  is  an  inherit- 
ance acquired  by  pact;  but  once  it  has  been  obtained  by 
adiation,  it  can  then  be  sold  and  transferred  to  a  purchaser, 
to  the  extent  of  all  the  burdens  and  benefits  to  be  ceded  to 
him ;  so  also  the  jus  accrescendi,  originally  obtained  not  by 
pact  but  by  adiation,  afterwards  passes  by  pact  or  sale  to  a 
purchaser,  so  far  as  regards   its   effects;   the   actual   Rights 


had  proved)  to  take  up  the  trusteeship,  or  **  fiduciary  heirship,"  clogged 
with  such  risks, — or  even  when  there  was  no  risk,  but  no  benefit, — ^there- 
fore this  Senatus  Consultiun  enabled  the  Praetor  to  compel  the  fiduciary 
heir  to  enter  and  make  over  the  estate  to  the  beneficiary,  under  certain 
provisions  intended  for  the  Fiduciary's  protection  against  claims  by 
creditors  on  the  estate.  Hence  the  expression  **  comptusory  adiation"  or 
entry.  It  may  be  noted,  however,  that  the  Senatus  Consultum  Pegasianimi 
was  not  the  first  le^lation  in  the  direction  of  protection  to  the  fiduciary, 
and  the  main  provision  of  this  law  was  the  enpufting  on  the  S.  Ctum 
Trebellianum,  passed  in  the  reign  of  Nero,  the  principle  of  the  **  Falcidian 
fourUi."  Justinian  combined  the  provisions  of  the  two  S.  Cta  into  one. 
Inst,  2.  23.  7  ;  Cod,  6.  49.  See  more  at  length  Wamkoenig's  Inst,  §§  729 
et  $eq. ;  Colquhoun's  Boman  Law,  §§  1345  et  seq,  and  1204  seq. ;  Poste's 
Qmus  lib.  2.  §  257.  &c. 

*  Against  liabilities  as  heir. 
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themselves,  equally  of  inheritance  and  of  accretion,  never 
being  severed  from  the  vendor,  who  is  as  if  he  were  an  heir 
in  perpetuity.  And  another  objection  advanced  by  Vinnius ; 
Select  quaest  lib.  1.  cap.  55 ;  and  other  dissentients  also  fails, 
namely,  that  there  may  have  been  no  thought  of  the  jtis 
<iccrescendi  at  the  time  of  sale,  and  things  are  not  understood 
to  have  been  sold  which  were  not  in  contemplation  at  the 
time.  Arg.  Dig.  18.  1.  fr.  77  (de  contrail,  empt.).  For  no 
part-heir  could  be  ignorant,  without  most  manifest  error  of 
law,  so  crass  as  not  to  excuse  but  to  prejudice  him,  that  this 
hope  of  future  accretion  is  acquired  by  him  by  adiation  of  the 
hereditas,  just  as  is  the  immediate  Jiw  hereditarium  itself,  as  to 
his  portion ;  the  jits  accrescendi  being  as  inherent  in  the  jus 
hereditarium  as  the  right  of  alluvium  is  in  land  that  has  been 
sold;  although  there  is  often  less  reason  to  expect  alluvium 
than  accretion;  whence  we  find  the  right  of  accretion  com- 
pared with  that  of  alluvium  in  Dig.  7.  1.  fr.  33.  §  1.  in  fine 
(de  usufructu  et  quemad.  quis  utat).  Not  to  say  that  it  is  not 
wholly  true  that  there  can  be  no  sale  of  what  has  not  been 
contemplated ;  neither  is  this  implied  in  the  above  cited /r.  77 ; 
for  it  only  says  that  "  no  one  can  buy  or  except  [from  a  sale] 
that  which  does  not  exist"  ;  meaning  that  what  is  not  visible 
is  [considered  as]  non-existent ;  wherefore,  the  stone-quarries 
[referred  to  in  the  passage  cited  from  the  Digest — Tr.],  which 
were  not  open  at  tlie  time  of  sale,  ai*e  there  said  not  to  have 
been  excepted  [by  a  condition  which  expressly  excepted  from 
the  sale  "the  quarries  in  that  land**],  because  "there  are 
no  quarries  if  they  be  not  apparent  and  worked'*;  d.  fr.  77- 
And  in  short,  this/r.  77  rather  serves  to  support  our  opinion. 
For,  as  when  land  is  sold,  everything  is  deemed  to  be  sold 
which  pertains  to  it,  that  is  not  expressly  excepted,  and 
therefore  latent  mines  and  quarries  are  considered  as  sold 
along  with  it,  although  they  may  not  have  been  known  of 
and  were  not  in  the  contemplation  of  the  contracting  parties; 
D.  fr.  77 ;  *  so  also  when  an  inheritance  is  sold  everything 
must  be  understood  as  sold  which  pertains  to  it;  but  the  jus 
accrescendi  itself  pertains  to  the  inlieritance,  aS  already  proved, 
and  therefore  is  to  be  held  as  sold,  even  if  we  grant  that  the 
contracting  parties  had  not  thought  of  it.  Nor  is  it  repugnant 
to  our  opinion,  that  the  vendor  of  an  inheritance  is  heir  not 
nominally  but  in  fact  after  the  sale,  inasmuch  as  having  the 
price  [paid  for  it]  he  is  considered  to  have  and  possess  the 

*  In  the  case  put  in  this  text  of  the  Digest,  quarries  were  expressly 
excepted — i,e,  (as  Labeo  interpreted  the  expression),  those  existing  and 
worked,  but  not  merely  latent  quarries. 
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inheritance  itself.  Dig.  29.  4./r.  4.  §  vlt.  {$i  qids  omissa  causa 
testamenti  ah  intest.  veL  al.  nwdo  poasid.  hered,).  For  he  is 
only  "considered"  by  a  fiction  of  law  to  have  it,  as  generally, 
one  who  has  the  value  of  a  thing  is  considered  as  having  the 
thing,  though  he  does  not  yet  actually  have  the  thing  itself; 
Arg.  Inst.  2. 20.  §  6.  in  fine  (de  legatis) ;  in  truth,  the  purchaser 
has  it,  having,  holding  and  possessing  the  things  themselves 
which  belong  to  the  inheritance,  disposing  of  them  at  his  own 
discretion,  and  at  the  same  time  bearing  all  the  burdens  and 
-enjoying  all  the  advantages  of  the  jus  hereditariuju  itself. 
But  in  the  second  place,  the  vendor  possidere  videtur*  is 
^'considered"  to  "possess"  the  inheritance,  inasmuch  as 
he  obtained  what  he  sold,  by  adiating,  in  contrast  to  those 
<in  the  words  of  the  lex)  "qui  dolo  fecerunt  quo  minus 
possideant,"  who  fraudulently  avoided  possession,  that  is  to 
say,  who  have  not  adiated  but  have  passed  over  an  inherit- 
4ince  which  has  "delated"  [i.e.,  opened]  to  them  by  testament, 
in  order  that  either  they  themselves,  or  another  in  succession 
to  them,  may  take  it  up  as  an  intestate  succession ;  as  appears 
from  the  inscription  of  the  title  itself.  +  Nor  can  you  reply 
that  a  fiduciary  heir,  after  making  over  the  inheritance  [to  the 
beneficiary],  is  only  nominally  heir, — that  all  rights  have 
passed  to  the  beneficiary  (Jidei  comrnissarius), — but  that  the 
vendor  of  an  inheritance,  after  the  sale,  still  remains  liable  to 
the  burdens  of  the  inheritance,  and  may  even  be  harassed  by 
the  estate  creditors  by  an  action  for  payment,  as  the  purchaser 
•cannot  against  hid  will  be  compelled  by  him  to  take  up  actions 
which  are  instituted  against  the  vendor.  Cod,  h.  t,  (4.  39) 
Jr.  2.  For  although  in  this  third  position  there  appears  to  be 
some  difference  between  these  two  [a  fiduciary  heir  and  a 
vendor — Tr.],  nevertheless  in  the  effect,  so  far  as  concerns  the 

*  It  will  make  the  argument  clearer  if  we  note  the  words  of  the 
passage  cited  from  the  Digest  and  here  discussed:  **  Si  quis  vendiderit  here- 
didatem^  utique  possidere  videtur :  non  dolo  fedsse,  quo  minus  possideat  " — 
i.e.y  **When  one  has  sold  an  hereditasy  he  is  certainly  considered  to 
possess  it  [in  that  he  possesses  the  price],  and  not  to  have  fraudulently 
•contrived  not  to  possess  it  [and  he  is  therefore  liable  in  the  direct  action 
on  the  Edict,  and  not  the  utilis  one]."  The  interpolations  are  from 
Pothier. 

t  The  inscription  of  Dig.  29.  tit.  4.  is  :  **  If  a  testamentary  inheritance 
be  possessed  by  anyone  as  an  heir  ab  intestatOy  or  otherwise  [than  under 
the  testament]";  and  the  edict  says,  "The  Praetor  aids  the  wills  of 
deceased  persons,  and  provides  against  the  craftiness  of  those  who  omitting 
to  come  in  as  heirs  under  testament,  possess  the  inheritance,  or  their  portion 
of  it,  ab  intestatoy  in  order  to  circumvent  those  to  whom  something  would 
be  due  under  the  will  of  the  dececised  if  the  inheritance  were  not  possessed 
as  an  intestate  succession ;  and  [therefore]  he  gives  to  those  [who  are  so 
defrauded]  the  right  of  action."    IHg.  29.  4.  /r.  1.  pr. 
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emolument,  the  reason  is  the  same  in  both  cases,  for  the 
vendor  of  an  inheritance,  when  sued  by  the  estate  creditors 
and  compelled  to  pay,  has  his  recourse  against  the  purchaser 
for  indemnity,  and  thus  litigates  and  is  sued  not  at  his  own 
risk  but  the  purchaser's.  Nor  does  it  matter  that  the  pur- 
chaser may  happen  to  be  insolvent,  and  thus  the  vendor  he 
damnified,  for  certainly  he  might  have  covenanted  at  the  time 
of  sale  for  security  from  the  purchaser  in  that  behalf,  and,  not 
having  done  so,  he  owes  it  to  his  own  fault  and  negligence 
that  he  suffers  a  loss  which  in  such  a  case  is  not  considered  a 
damnum*  Cod.  h.  L  (4.  39) /r.  2jnnct ;  Dig.  50.  17.  fr.  20a 
(de  reg.  juris).  It  is  of  little  consequence,  too,  that  Ulpian^ 
when  dealing  with* the  question  whether  when  an  inheritance 
is  sold  regard  is  to  be  had  to  its  quantity  at  the  time  of  the 
death,  or  at  the  time  of  adiation,  or  at  the  time  of  sale,  says^ 
"  the  agreement  is  presumed  to  have  been  such  that  what  arises 
from  the  inheritance  [from  the  time  of  the  deatht]  up  to  the 
date  of  the  sale  is  considered  to  have  been  sold."  Dig.  h.  t.fr.  2* 
§  1.  For  the  time  of  sale  is  there  spoken  of  not  as  excluding 
the  benefits  which  would  enure  afterwards  to  the  heir,  but  with 
reference  to  the  inclusion  of  all  which  may  have  already  arisen 
between  the  time  of  sale  and  the  time  of  the  death :  for  the 
benefit  or  loss  which  supervenes  after  tlie  sale  by  occasion  of 
the  thing  sold  accrues  to  the  purchaser,  in  accordance  with 
the  ordinary  nature  of  sale.  Whence  also,  Ulpian  in  Dig.  h.  U 
fr.  2.  §  4.  adhering  to  the  same  ground,  lays  down  with  respect 
to  the  sale  of  an  inheritance  that  "not  only  what  comes  to  the 
vendor,  but  also  what  comes  to  his  heir  from  the  inheritance^ 
and  not  only  what  has  already  come  but  also  what  shall  at  any 
time  come,  must  be  restored  to  the  purchaser."  Lastly,  neither 
does  it  much  affect  the  argument  that  in  the  contract  of  sale 
there  must  be  a  correspondence  between  the  price  and  the  value 
of  the  thing  sold,  and  that  it  is  improbable  that  one  who  is  heir 
for  a  fourth  or  a  smaUer  share  had  intended,  by  the  sale  of 
that  smaller  portion,  to  make  the  purchaser  heir  for  the  whole^ 
if  the  other  heij's  should  fail,  inasmuch  as  then  there  would 


♦  **  Quod  qxiis  ex  culpa  sua  dammim  seidit^  nmi  inUlligitur  damnum 
sf^ire*^ — i.e.,  **that  is  not  coDsidered  to  be  damnum  which  one  suffers, 
through  his  own  fault."    Diff.  60.  17.  203. 

t  I  have  suppUed  these  words,  as  necessary  to  complete  the  sense, 
-from  Pothier*s  Fand.  Justiyi.  (18.  4.  n.  4),  and  presently  our  author  puts 
the  same  construction  on  the  passage.  The  word  *'  quantity,"  as  applied 
to  what  is  contained  in  the  hereditas  sold,  has  an  awkward  sound  in 
English ;  but  it  has  a  technical  significance  in  the  Boman  Law,  to  wit,  a 
demiite  quantity,  say  of  com,  oil,  &c.,  as  opposed  to  a  specific  thing  or 
carpus.    Ibid.  60.  17.  184. 
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be  no  proportion  between  the  thing  sold  and  the  price.  This,  I 
say,  does  not  much  press  against  the  ai'gument,  if  you  consider 
that  it  is  agreed  by  all  that  in  the  sale  of  an  inheritance  there 
is  no  scope  for  the  remedy  given  by  Cod,  4.  44.  /r.  2  (de 
rescind,  vend,).*  Not  only  may  it  happen  to  persons  who  act 
with  stupidity  (as  to  whom  see  Dig.  36.  2./r.  3.  ad  leg.  Falcid.) 
but  to  prudent  persons  as  well,  that  just  as  an  inheritance  may 
be  adiated  under  the  supposition  that  it  is  a  profitable  one^ 
which  by  the  subsequent  discoveiy  of  a  mass  of  debts  turns  out 
to  be  damno8a,\  so  also  may  they  have  purchased  one  for  a 
large  price,  believing  it  to  be  a  lucrative  one  and  in  ignorance  of 
latent  debts,  which  looking  to  the  result  is  really  damnosa  ;  in 
which  case,  however,  there  is  no  doubt  that  the  sale  will  be 
binding,  although  there  prove  to  be  no  proportion  between  the 
thing  sold  and  the  price;  imless  one  may  think  there  is  a  just 
proportion  between  the  [low]  price  and  the  loss  it  purchased. 

§  4.  Although  the  vendor  of  an  inheritance  is  not  liable 
for  eviction  J  [from  the  vendee]  of  the  particular  things  (re* 
singvlares)  pertaining  to  it,  nor  bound  to  guarantee  that  the 
inheritance  is  solvent,  unless  [as  regards  the  first]  he  has- 
expressly  undertaken  to  warrant  against  eviction  in  respect  to- 
certain  of  the  things,  or  [as  regards  the  other]  had  affirmed 
something  respecting  the  substance  or  amount  ol  the  inherit- 
ance ;  for  the  reason  that  the  sale  is  considered  to  have  been 
made  not  of  the  several  particular  things  contained  in  it,  but 
of  an  incorporeal  thing,  namel}',  of  the  universal  jus  heredi- 
tarium,  be  it  one  bringing  profit  or  bringing  loss ;  Code  §  45.. 
fr.  2.  §  14  (de  eviction.) ;  Dig^  h.  t.fr.  16  ;  Vinnius  Select.  Qiuiest. 
lib.  2.  cap.  8.  versu.  sed  qidd;  nevertheless  it  is  beyond 
controversy  that  he  is  bound  to  give  security  against  his  own 
acts  ["  de  facto  suo  venditor  satisdare  cogendus  est " — Dig.  18.  4^ 
2],  and  therefore  is  boimd  to  make  good  the  damage  arising 

♦A  remedy  thus  stated  in  the  passace  cited:  **If  you  (or  your 
father)  have  sold  a  thing  for  less  than  its  vame  {minus  pretium),  it  is  just 
{ht^ma7ium)  that  you  should  either  receive  back  the  land  sold  (by  the  aid 
of  the  Judge),  restoring  the  price  to  the  purchaser ;  or,  if  the  purchaser 
so  elects,  that  you  shoind  receive  the  difference  which  is  wanting  to  make' 
up  the  just  price.  The  price  is  considered  to  be  minus  pretiumj  if  half 
of  the  true  value  has  not  oeen  paid." 

t  An  inheritance  exhausted  with  debts  was  called  Hereditas  damnosay 
as  a  source  of  loss  to  the  heir,  who  succeeded  to  all  the  liabilities  of  the 
deceased  whose  personaUty  was  continued  in  him.  An  inheritance  which, 
on  the  contrary-,  was  a  source  of  profit  to  the  heir  was  called  hereditas 
lucTosa. 

X Evictio,  in  the  Civil  Law,  is  **  judicial  recovery  "  by  the  owner;  not 
ejectment. 


Digitized  by  LjOOQIC 


92     LIB.  XVIU.   TIT.  IV.      DE  HEKEDIT.  VEL  ACTIONE   VENDITA. 

from  eviction  of  the  right  of  inheritance  itself,  if  that  happen 
to  be  evicted  in  whole  or  in  part;  Dig.  h.  t.  fr,  2.  "pr.  fr.  13 ; 
Arg.  Code  8. 45./r.  1  {de  eviction) ;  provided  a  ja«  hereditarium 
has  been  manifestly  sold  :  for  if  only  the  uncertainty  of  an 
inheritance  {incertum  hereditatis)  [i.e.,  possibility]  and,  as  it 
Tvere,  the  hope  of  it  is  sold,  as  when  the  terms  of  the  agreement 
are  '*  if  the  vendor  be  entitled  to  any  right  in  such  an  in- 
heritance, that  [light]  is  sold,''  in  such  case,  although  the 
inheritance  should  not  pertain  to  the  vendor,  nevertheless  he  is 
answerable  for  nothing  to  the  purchaser  on  that  account,  unless 
he  (the  vendor)  sold  it  fraudulently,  knowing  that  it  did  not 
belong  to  him.  Dig.  h.  t.  fr,  10.  11.  12.  18.  With  respect  to 
responsibility  for  eviction,  it  makes  a  great  difference  whether 
an  inheritance  has  been  sold  which  had  no  existence,  or  one 
which  belonged  to  another  person,  or  lastly,  one  which  had 
indeed  been  acquired  by  the  vendor,  but  under  a  fidei-commis- 
^um  and  been  sold  by  him  as  a  **  direct  *'  inheritance.*  For 
if  there  has  been  the  sale  of  a  non-existent  inheritance,  such 
as  that  of  a  living  man,  there  can,  strictly  speaking,  be  no 
liability  for  eviction,  because  there  can  be  no  purchase  or  sale 
without  a  subject  which  can  be  sold ;  and  only  the  price  has 
to  be  restored  to  the  purchaser,  with  any  expenses  the  latter 
may  have  incurred  in  respect  to  the  sale  which  was  ipso  jure 
a  nullity,  and  any  further  damage  he  may  sustain  thereby  (quid 
wnplius  emptoris  intersit.).  Dig.  h.  t.  fr.  l.fr.  S,fr.  d.junct. ; 
DUf.  18.  1.  fr.  8  (jde  contrah.  empt.).  If  there  was  really  an 
inheiitance  sold,  but  one  which  did  not  pertain  to  the  vendor, 
it  is  to  be  valued,  and  the  vendor  condemned  in  its  value, 
agreeably  to  the  nature  of  eviction.  Dig.  h.  t.  fr.  8.  But  if  the 
vendor  has  sold  as  if  he  were  the  "  direct "  heir,  an  inheritance 
which  was  to  be  restored  [to  a  beneficiary]  imder  the  Senatus 
Consultum  Trebellianum,  he  is  liable  to  the  purchaser  for  the 
id  quod  interest.    Dig.  h.  t.fr.  16. t 

§  5.  There  are,  however,  some  things  which  the  vendor 
is  not  bound  to  deliver  or  make  good ;  for  example,  what  has 
been  expressly  excepted  by  pact.  Dig.  h.  t.  fr.  2.  §  12  et  seq. 
fr.  idt.  Neither  has  he  to  make  good  anything  which  he  has 
•exacted  by  occasion  and  under  pretext  of  the  hereditas,  as 
being  due  to  it,  when  it  was  not  really  due  to  it ;  for  this  is  no 
part  of  the  inheritance  ;  Dig.  h.  t.  fr.  2.  §  7 ;  nor  what  has 
been  recovered  by  way  of  penalty  from  a  thief  or  robber  of  the 

*  Directa — See  Note,  pa^  80,  ante.  Sold  as  a  **  direct "  inheritance — 
I.e.,  concealing  the  fact  timt  it  was  burdened  with  a  trust. 

t  The  actual  words  are  quatiti  emptoris  intersit.  See  NoUy  page  82, 
4inte, 
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estate  property,  when  the  vendor  himself  suffered  [i.e.y  has 
heen  the  victim  of]  the  theft  or  robbery;*  Dig,  h.  t.  fr,  21. 
in  Jin. ;  but  it  is  otherwise  if  it  was  sustained  by  the  deceased 
himself,  and  so  a  right  of  action  for  the  penalty  had  been 
acquired  by  him  during  his  lifetime  ;  Arg.  Dig.  35. 2.  fr.  32  {ad 
leg.  Falcid) ;  for  as  that  devolved  on  the  vendor  by  hereditary 
title  as  heir,  it  foUows  that  he  ought  either  to  make  cession  of 
the  right  of  action  to  the  purchaser  or  restore  the  penalty 
already  recovered;  lest  otherwise  the  purchaser  should  have 
less  than  the  vendor  had  as  heir,  contrary  to  Dig.  h.  t.fr.  2.  p*. 
Lastly,  he  has  not  to  deliver  or  make  good  the  inheritance  of 
an  impubes  acquired  by  himself  by  pupillary  substitution,  when 
he  has  sold  the  inheritance  of  the  substituting  parent  which 
had  been  also  bequeathed  to  him;  for  they  are  distinct 
inheritances;  Dig.  h.  t.  fr.  2.  §  2 ;  unless  he  has  expressly 
agreed  to  sell  that  of  the  imptibes  also;  Dig.  h.  t.  fr.  2.  §  2; 
and  provided  the  pupil  was  dead  at  the  time  of  the  sale,  for 
otherwise  the  sale  would  fall  under  the  prohibition  against 
agreements  respecting  the  succession  of  a  third  party  during 
his  life.  Nor  can  it  be  inferred,  as  one  might  suppose,  from 
the  expression  in  the  said/r.  2.  §  2.  "  especially  if  the  pupillary 
inheritance  has  already  delated "  [opened],!  that  such  an 
agreement  [for  the  sale  of  the  pupil's  inheritance]  may  be 
made  even  of  one  not  yet  delated,  and  therefore  of  that  of  a 
still  living  pupil ;  for  it  does  not  follow  that  the  pupil  is  still 
aUve,  though  his  inheritance  has  not  delated,  seeing  that  if 
the  substitution  were  conditional,  the  inheritance  may  be  said 
to  have  not  yet  delated  although  the  pupil  be  already  dead. 
Clearly,  just  as  there  can  be  no  inheritance  of  a  person  who 
has  no  existence,  so  there  can  be  no  inheritance  of  a  still 
living  pupil,  I  nor  can  such  an  inheritance  be  sold,  as  is  plain 
from  Dig.  h.  t.fr.  1 ;  Vinnius  de pactis.  cap.  19.  num.  9. 


•  The  distinction  is  to  be  observed  between  the  stolen  property  itself 
or  its  value,  and  the  penalty  for  the  theft;  "  if  I  have  been  ejected  by 
violence  or  have  recovered  the  penalty  of  double  value  by  the  **  actio 
furti,"  nothing  of  this  will  pertain  to  the  purchaser.  But  if  the  vendor 
ceased  to  have  the  corporeal  possession  of  the  thing  without  fault,  he 
has  to  make  over  to  him  his  rights  of  action,  but  is  not  responsible  for  the 
thing  itself  nor  its  value."    Dig,  nt  Cit. 

t  **  Max f me  si  hereditas  pupillaris  jam  delata  siV* ;  but  some  authors 
think  that  **maxime"  is  to  oe  here  taken  in  the  sense  of  '*utique." 
Pothier,  Fand,  Justin,  h,  t,  n.2\. 

X  The  maxim  is  thus  expressed : — **  8%  hereditas  venierit  ejus  qui  vivit, 
avi  nvllus  sit,  nihil  esse  acii  ;  quia  in  rerum  natura  lutn  sit  quod  vmierit  *'; 
i,e.y  if  the  inheritance  of  a  Hving  person  or  of  one  who  has  no  existence 
is  sold,  the  proceeding  is  a  nullity,  because  what  was  sold  was  not  a  thing 
in  existence. 
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§  6.  But  as  the  vendor  is  under  various  obligations  to 
the  purchaser,  so  also  plainly  the  purchaser  is  reciprocally 
bound  for  the  **praestation**  of  certain  things  to  the  vendor. 
For  either  the  vendor  of  the  inheritance  has  not  yet  spent 
an3'thing  on  account  of  it,  or,  on  the  contrary,  he  has  already 
discharged  some  debts  or  incurred  other  expenditure.  If 
nothing  has  yet  been  expended  by  him  on  the  inheritance, 
but  he  has  only  been  sued,  then  as  the  litigation  is  to  take 
place  at  the  risk  of  the  purchaser,  he  may  properly  require 
the  latter  to  defend  him  *  against  estate  creditors ;  Dig.  39.  5. 
Jr.  28  {de  donat.)  ;  Arg.  Dig.  h.  t.  fr.  2.  §  ult. ;  though  the 
purchaser  cannot  be  compelled,  against  his  will,  by  the  vendor, 
to  undertake  or  transfer  to  himself  an  action  instituted  or  to 
be  instituted  against  the  latter;  Cod.  4.  39. /r.  2  {h.  t.) ;  nor  can 
he  rightly  be  sued  against  his  will  directly  by  the  estate 
•creditors.  Christinaeus  cid  Leg.  Mechlin,  tit.  16.  arf. 37.  n.  4; 
Sande  Decis.  Frisc.  lib.  3.  tit.  4.  dejin.  3.  This,  however,  has 
been  altered  by  our  usages,  and  Christinaeus  considers  that 
actions  lie  to  the  creditors  against  the  purchaser,  especially 
if  the  vendor  be  insolvent.  +  Christinaeus  vol.  6.  decis.  67. 
num.  4  et  seq. ;  Groenewegen  ad  Cod.  h.  t  (4.  89)  fr.  2  et  ad ; 
Dig.  39.  6.  fr.  28  {de  donation).  Clearly  it  would  be  in- 
equitable that  the  estate  creditors  should  be  compelled  against 
their  will  to  sue  the  purchaser,  inasmuch  as  their  right  to 
proceed  against  the  vendor,  as  the  heir  by  adiation,  cannot  be 
taken  away  or  altered  by  any  private  convention  between  the 
buyer  and  seller.  Cod.  2. 3.  fr.  25  (de-pactis) ;  Cod.  4. 89./r.  3. 
§  2  ;  Dig.  2.  15.  fr.  3  {de  transaction).  If,  however,  the 
creditors  have  commenced  their  actions  against  the  purchaser, 
and  he  has  undertaken  [defended]  them  of  his  own  free  will, 
the  vendor  can  afterwards  protect  himself  by  the  plea  of  tacit 
agreement,!  as  if  it  had  been  agreed  that  they  should  not  sue 
him.  Cod.  2.  3./r.  2  {de  pactis).  Add  the  title  [in  this  work] 
de  pactis,  num.  15. 


•  De/ensionem  susa'piat,  **hold  him  harmless."  The  passage  first 
cited  from  the  Di^st  speaks  of  the  donee  of  an  inheritance  being 
compelled  by  the  action  preacriptis  verbiSy  to  defend  his  donor  against  the 
estate  creditors. 

t  Accordinp  to  Brunnemannus  ad  Cod.  4.  39.  2.  the  purchaser  can  be 
sued  **in  subsidium" — i.e.,  for  any  deficiency  not  recovered  from  the 
vendor.  The  whole  subject  of  the  section  is  very  clearly  treated  by 
Brunnemannus  in  his  Commentary  on  the  Code. 

t  The  author  appears  to  refer  to  the  Exceptio  Pacti  Cofirenti :  as  to 
whidi  Warnkoenig's  Inst.  §  1076  and  §  1079  may  be  consulted,  and  more 
at  large  in  Voet's  Commentaries  ad.  Pand,  lib.  2.  tit.  14.  n,  15.  and 
lib,  1,  tit.  4.  App,  de  Staiutis,  n.  19. 
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§  7.  But  if,  on  the  contrary,  the  vendor  lias  made  any 
expenditure  on  the  inheritance,  either  before  or  after  the  sale, 
or  has  paid  estate  debts,  all  this  can  be  recovered  from  the 
purchaser  by  either  of  the  actions  **  ex  stipulatu  "  or  "  ex  ven- 
dito " ;  Dig.  h.  t.  fr.  18  ;  Cod.  h.  t.  (4.  39)  fr.  2 ;  by  the 
**  actio  ex  vendito,"  if  no  "  stipulatio  "  has  taken  place  between 
the  purchaser  and  vendor ;  Dig.  h.  t.  fr.  2.  §  2 ;  but  by  the 
*'  actio  ex  stipulatu,''  if  the  stiptUationea  emptae  venditaeque  here- 
ditatis  have  been  entered  into,  which  were  formerly  frequent, 
and  by  which  provision  was  made  for  the  vendor  restoring  to 
the  purchaser  any  gain  which  he  (the  vendor)  had  received, 
and  for  his  being  reimbursed  by  the  purchaser  for  any  loss  he 
might  have  sustained.  Inst.  2.  23.  6  {d^  fidei  commiss.  hered.); 
Dig.  45.  l./r.  50*  §  1.  {de  verb,  oblig.).  Compare  Cujas  lib.  2. 
observ.  30.  The  consequence  of  which  is  that  he  should 
recover  anything  he  expended  on  account  of  vectigals  or  taxes  ; 
Dig.  h.t.fr.  2.  §  16;  or  on  the  funeral  of  the  deceased,  for  these 
are  also  expenses  connected  with  the  inheritance ;  Dig.  h.  t.  fr. 
^.  §  17 ;  and  also  when  an  heir  to  a  portion  of  the  estate  has 
alone  paid  the  whole  amount  of  a  debt  due  by  the  deceased 
mider  a  penalty,  in  order  to  save  the  penalty,  before  the  other 
heirs  had  adiated  the  inheritance,  if  afterwards,  in  conse- 
quence of  their  poverty,  he  is  unable  to  recover  from  them 
what  he  has  paid  beyond  his  own  proportion,  this  also  must 
be  refunded  by  the  purchaser  to  the  vendor,  as  a  payment 
made  on  account  of  the  inheritance,  as  Julian  has  stated  in 
Dig.  h.  t.  fr.  18.  And  further,  if  what  was  not  due  [viz.,  an 
indebitum]  has  been  paid  by  the  vendor,  the  purchaser  has 
to  make  restitution  of  it,  provided  the  vendor  made  the  pay- 
ment under  a  judicial  condemnation,  but  not  if  he  paid  it 
spontaneously  without  decree  of  a  judge.  Dig.  h.  t.fr.  2.  §  7. 
And  as  when  an  mheritance  has  been  sold,  all  things  are  to  be 
considered  to  be  in  the  same  position  as  if  it  had  been  adiated 
f  i.e.,  taken  up  as  heir]  not  by  the  vendor  but  by  the  purchaser 
himself,  it  consists  with  reason  that  the  vendor  shall  have  a 
right  to  sue  the  purchaser  to  be  reinstated  by  the  purchaser  in 
such  servitudes,  whether  praedial  or  personal,  as  he  had  been 
formerly  entitled  to  in  the  subjects  of  the  inheritance  and 
which  had  been  extinguished  by  adiation  and  consequent 
merger  (confusio)  ;  Dig.  h.  t.  fr.  2.  §  pen. ;  Dig.  8.  4.  fr.  9 
{comrmm.  praed.  tarn  urban,  quam.  rtistic) ;  and  moreover,  all 
debts  are  to  be  paid  to  the  vendor  which  would  have  had  to  be 
paid  to  him  by  the  deceased,  or  by  an  heir  under  the  will  of 
the  deceased,  if  not  the  vendor  himself  but  a  stranger  had 
adiated  the  inheritance ;  provided  he  could  have  claimed  pay- 
ment of  the  debt  from  Uie  heir,  but  not  if  the  claim  was 
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extinguished  by  death,  as  in  the  case  of  a  penalty  arising  from 
delict.     Dig.  h.  t.fr.  2.  §  18. /r.  24. 

§  8.  What  has  been  hitherto  said  respecting  the  sale  of  an 
inheritance  applies  to  the  case  where  the  vendor  is  a  private 
person  ;  but,  in  some  respects,  does  not  apply  when  the  inherit- 
ance  is  not  sold  by  a  private  individual,  but  by  the  Fisc.  For 
the  purchaser  of  a  fiscal  inheritance  must  not  only  himself 
institute  actions  against  the  debtors  to  the  estate,  but  is  also 
reciprocally  bound  to  take  up  [defend]  those  promoted  by  the 
creditors  of  the  estate,  and  he  cannot  compel  the  Fisc  to 
answer  to  these.  Code  h.  t.  (4.  39) /r.  1 ;  Dig.  49.  14. /r.  41 
{d^  jure  fisci).  But  he  is  not  subject  to  any  claim  by  a  third 
party  to  the  jus  hereditas  itself,  nor  can  the  inheritance  be 
evicted  from  him,  in  whole  or  in  part ;  for  purchasers  from  the 
Fisc  are  forthwith  safe  [from  claims  by  third  pailies] ;  and  who- 
ever desires  to  contend  that  the  inheritance  sold  belongs  to 
him,  must  sue  the  Fisc  who  sold  it.*  Inst.  2.  6.  §  ult.  (de 
usucapion) ;  Cod.  7.  97' fr.  1.  2  {de  quadriennii  praesci'ipL). 


The  Sale  of  a  Eight  of  Action. 

§  9.  The  second  part  of  this  title  relates  to  the  sale  of  a 
right  of  action.  This  may  not  only  be  made  with  the  consent 
of  the  debtor,  but  also  against  his  will  and  in  spite  of  his^ 
resistance  (ac  reluctante) ;  Cod.  8.  42. /r.  1  (de  novation)  ;  Cod. 
8.  54.  2  {de  donation) ;  Cod.  h.  t.  (4.  39) /r.  3 ;  see  tit.  de  pro- 
curator, lib.  3.  tit.  3.  num.  8  ;  whether  the  [right  of]  action  be 
absolute  (pura),  or  due  at  a  future  date,  or  suspended  by  a  con- 
dition ;  for  a  conditional  right  of  action  may  be  sold  absolutely, 
and  an  absolute  right  of  action  may  be  sold  conditionally, 
although  there  is  a  difference  in  the  consequences  of  the  sale* 
For  if  a  debt  due  conditionally  be  sold  absolutely,  the  purchase 
is  immediately  perfect,  and  an  obligation  immediately  arises  for 
payment  of  the  price,  though  the  purchaser  cannot,  during  the 
existence  of  the  condition,  sue  for  what  is  comprehended  in 
the  debt  sold,  and  loses  all  right  of  suit  on  failure  of  the  con- 
dition. If  a  debt  due  absolutely  {dehitum  piirum)  has  been 
sold  conditionally,  the  sale  is  not  complete,  nor  any  obligation 
to  pay  the  price  incurred,  so  long  as  the  suspensive  condition 
is  pending.  Dig.  h.  t.  fr.  17.  Jr.  19.  Nor  does  it  make  any 
difference  whether  the  action  which  is  sold  is  one  in  rem  or  in 

•  This  by  a  constitution  of  Zeno ;  but  the  action  against  the  Fisc 
must  be  brought  within  four  years. 
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personam,  for  although  "  direct  "  actions  in  rem  are  only  com- 
petent to  a  person  who  has  a  jns  in  re  and  is  owner  by  the  jus 
gentium  or  by  the  jus  civile,  Dig.  6.  l./r.  23  {de  rei  vindicat.), 
and  the  sale  of  a  right  of  action  does  not  give  the  dominium  of 
the  things  to  be  sued  for,  Cod.  h.  t.  (4.  89)  fr.  tdt.,  yet  because 
utiles  actiones  in  rem  are  competent  even  to  persons  who  are 
not  owners,  as  was  more  fully  explained  in  the  title  de  rei 
vindicat.  n.  21  (6. 1.  21), — there  is  nothing  to  prevent  actions 
in  rem  also  being  sold,  to  the  extent  at  least  of  enabling  the 
purchaser  to  institute  a  ^'utilis"  action  in  rem;  and  thus, 
so  far  as  relates  to  "  utiles  actiones,**  there  is  no  diflference 
between  actions  **  in  rem  "  and  actions  "in  personam,"  Cod. 
h.  t.fr.  ult.  Not  only  a  particular  action,  but  a  universitas  of 
actions  may  be  rightly  sold ;  for  example,  the  whole  of  a 
merchant's  book-debts,  the  purchaser  taking  on  himself  tlie 
whole  risk  of  them ;  and  this  is  frequently  done  when  a  mer- 
chant absconds,  as  appears  from  Bespons.  Jurisc.  Holl.  part 
4.  consiL  195.  And  so  also  may  a  doubtful  right  of  action  (an 
**  incertum  actionis  ")  be  sold,  in  the  same  way  as  an  "  incertum 
hereditatis,**  only  the  chance  or  expectation  (spes)  of  it  being 
understood  to  be  sold,  and  there  being  no  warranty  of  a  debt 
being  due,  when  the  vendor  acts  in  good  faith.*  Dig.  h.  t.fr.  4. 
in  fine  junct.  fr.  10.  11 ;  Hugo  Grotius  Manud.  ad  jwrispr. 
HoU.  lib.  8.  cap.  14.  n.  27. 

§  10.  One  cannot  however  rightly  sell  to  another  a  [right 
to  a]  popular  action  ;f  for  before  litis-contestatio  there  is  no 
one  who  can  be  said  to  be  creditor,  or  enriched  by  the  right  {inde 
creditor  aut  locupletior),  and  every  one  of  the  people  has  an 
equal  right  to  prosecute  it,  Arg.  Dig.  50. 16. 12.  de  verb,  signif. ; 
Dig.  47.  23.  fr.  2.  fr.  pen.  (de  popul.  act.) ;  and  after  litis- 
contestatio  the  sale  of  this  action  is  reprobated,  just  as  is  the 
sale  of  any  other  matter  under  litigation  {res  litigiosa). — Code 
8.  87.  fr.  2.  et  tot.  tit.  {de  litigiosis).  Also,  by  our  usages  it 
is  forbidden  to  purchase  rights  of  action  for  the  salaries  of 

*  In  the  ordinary  case  where  a  person  professes  to  sell  a  debt,  he 
does  not  warrant  the  solvency  of  the  debtor  but  only  **  that  he  is  debtor." 
pig.  h.  t.  fr,  4.  In  the  case  referred  to  above,  however,  where  avowedly 
it  is  doubtful  whether  anything  is  due  at  all — i.e.,  whether  there  be  any 
right  of  action — ^the  sale  is  not  only  valid  but  there  is  no  warranty  of  the 
right  of  action,  i.e.,  **  that  there  is  a  debtor" ;  because  manifestly  it  was 
imderstood  by  the  contracting  parties  that  the  purchaser  only  bought 
''a  chance." 

t  Actiones  popvJares  were  those  for  infringement  of  poHce  regulations* 
which  might  be  instituted  by  any  of  the  citizens ;  and  the  fine  recovered 
went  to  the  prosecutor.  Colquhoim  assimilates  them  to  the  qui  tarn 
actions  of  the  EngHsh  Law.    Colquhoim*s  i^ornan  LaWy  §  2150. 

C.P,  H 
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persons  who  are  still  [in  service]  in  India,  Artikel — Brief  van 
d'Oost  Indische  Compagnie  1672.  art.  55.  vol.  3,  placit.  pag. 
1318  ;  also  van  de  West  Indische  Comp.  1675.  art.  88.  d.  vol.  8. 
pag.  1350 ;  also  Ordonnantie  voor  de  West  Indische  Comp. 
24.  Nov.  1647.  art.  74.  vol.  1.  placitor.  pag.  642. 

§  11.  The  effect  of  the  sale  of  an  action  is  that  the  vendor 
is  bound  to  make  cession  of  it  to  the  plaintiff;  generally  indeed 
simpUciter,  but  sometimes  also  with  the  observance  of  certain 
formalities  and  requisites  prescribed  by  statute.*  Wherefore, 
when  one  has  sold  to  another  his  right  of  action  or  share  in 
the  stock  of  the  East  or  West  India  Company,  the  statutes 
require  him  to  register  the  sale  in  the  minutes  of  the  Company 
or  in  its  books  or  accounts  within  fourteen  days,  if  the  contract 
is  made  in  the  same  place  as  that  where  the  entry  has  to  be  made, 
and  within  a  month  if  elsewhere,  in  terms  of  the  latest  edict  of 
the  States  General,  16  Sept.  1677  vol.  8.  placit.  pag.  1807. 
Moreover,  in  Holland,  the  cession  of  an  action  fortified  by  an 
hypothec  of  immovable  property  is  not  valid  unless  [the  duty  of] 
2J  per  cent,  has  been  paid  to  the  Fisc,  as  in  the  case  of  other 
immovables.  But  it  is  not  to  be  considered  a  cession  when  an 
hypothecary  creditor  directs  payment  of  the  hypothecary  debt  to 
be  made  to  his  own  creditor  by  an  instrument  of  "  assignation," 
as  it  is  commonly  called,  for  there  is  then  only  an  authoriza- 
tion (mandatum)  to  receive  payment  and  not  a  mandatum 
actioniSf  and  neither  is  any  jus  in  re  nor  the  risk  of  the  debt 
transferred  to  the  person  to  whom  the  '*  assignation  "  has  been 
made.  Sande  de  cession,  action,  cap.  9.  num.  nit.  Compare 
Besp.  Jurisc.  Holl.  part  5.  consil.  179.  180. 

§  12.  But  though  the  purchaser  can  sue  by  the  "  utiles  *' 
actions  even  without  cession.  Cod.  h.  t.  (4. 89)  fr.  5.  fr.  7.  fr.  8. 
nevertheless  the  "  direct  actions,"  both  principal  and  accessory, 
are  to  be  ceded  to  him  by  the  vendor  t ;  for  example,  those  to 

*  Cession  of  action  is  thus  described  by  Wamkoenig: — Venditor 
actionem  enUori  eedere  debet,  i.e.,  eum  procuratorem  in  rem  euam  comtUuere 
vt  mandaia  sibi  actione  ex  venditoris  persona  adversus  debitorem  experiri 
poseit ;  that  is,  the  vendor  must  constitute  the  purchaser  his  attorney  to  sue 
in  euam  rem  (in  his  the  purchaser's  own  interest);  and  thus  give  him. 
what  we  would  call  in  English  law  a  power  of  attorney  coupled  with  an 
interest,  to  sue  in  name  of  the  vendor.  Wamkoenig's  Instit,  Jur.  Rom. 
Priv.  §  885.  Cod.  4.  39.  8.  For  the  sale  of  a  debt  does  not  pass  the 
dominum  of  the  thing  obligated :  Cod,  ibid. 

t  If  the  vendor  cannot  give  a  mandate  of  action,  a  utilis  actio  in  his 
name  is  competent  to  the  purchaser,  Wamkoenig  iTist.  Jur.  Bom,  Priv. 
{  885 ;  that  is  to  say,  an  action  allowed  by  the  judge,  in  equity,  analogous 
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pursue  pledges,  and  against  sureties  who  have  become  security 
for  the  principal  debt,  whether  the  pledge  was  created  or  the 
sureties  given  before  or  after  the  sale  of  the  debt.  Dig.  h.  t. 
Jr.  6./r.  28;  Cod,  4, 10. /r.  6.  7  {deobligat,  et  action.) ;  Arg.  Dig. 
Ji.  t.  fr.  2.  §  8 ;  Dig.  46.  1.  fr.  21.  pr.  {de  fidejussor)  ;  Ant. 
Faber  Cod.  lib.  4.  tit.  29.  defin.  20.  Also  the  actio  de  pectdio 
and  other  similar  actions  against  a  father,  when  a  claim 
■against  a  debtor  who  is  a  fiiius  familias  has  been  sold,  Dig. 
Ji.  t.  fr.  14.  Also  "  privilegia "  [rights  of  preference] , 
attached  either  to  the  cause  itself  or  to  the  action,  pass  to  the 
purchaser  along  with  the  action  ceded,  Arg.  Dig.  42.  5./r.  24. 
^  tUt.  {de  reb.  autorit.  jud.  possid.) ;  and  on  this  basis  rested  the 
circumstance  that  the  preference  [among  creditors]  allowed  in 
the  "  actio  funer aria''  was  considered  to  be  also  transferred  to 
the  cessionary  of  that  action,  [Voet's  Com.]  tit.  de  relig.  et  sumt. 
Junerum.  num.  11 ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  21. 
num.  21.  22.     That  the  privilegium  *  of  the  Fisc  could  also 

in  nature  to  the  ddio  directa  which  lies  to  the  creditor  on  the  contract, 
under  the  Jus  Civile.  Sande  ad.  cesa.  c.  7.  n.  14  (cited  in  3.  Burge,  547) 
states  the  distinction  between  these  two  species  of  actions  thus : — Direct 
Actions  (also  called  orditiuriae  et  legitimae)  are  those  **  quae  ex  ipsius 
legis  verbis  et  mente,  seu  quae  directo  aperto  et  constitute  jure  com- 
petunt."  Actiones  utiles  are  those  **  quae  deficientibus  legis  verbis  ac 
mente,  ad  exemplum  similitudinemque  directarum,  utuitatis  causa 
<x>m|>aratae  sunt.  Quando  enim  stricto  jure  directa  actio  deficit  tunc 
utihs  vel  ex  edicto  Praetoris,  vel  prudentum  interpretatione  vel  impera- 
tonim  rescriptiB  utilitate  suadente  conceditur";  that  is  to  say,  Direct 
Actions  are  those  which  flow  from  the  words  and  purpose  of  the  statute 
itself,  or  from  direct,  manifest  and  established  law.  Actiones  utiles  are 
thoee  which  are  ^ven  for  the  sake  of  utility,  when  the  words  and  purpose 
■of  the  statute  fail  to  meet  the  case,  after  the  paUeni  of  the  direct  ax^tions. 
For  when  the  direct  action  fails,  then  the  utilis  action  is  conceded  on 
^imds  of  utility,  either  by  the  Edict  of  the  Praetor,  the  [expansive] 
mterpretation  of  it  by  the  jurists,  or  by  imperial  rescrijjts."  It  must  be 
observed,  however,  that  the  term  utilis  as  applied  to  actions  is  considered 
to  be  more  closely  connected  with  the  word  uti  than  with  utilitas. 

*  This  word  privilegium  has  several  meaning  which  must  be  attended 
to  in  connexion  with  the  context.  Strictly,  it  is  a  license  exceptionally 
granted  in  favour  of  some  particular  private  individual.  It  also  stands 
for  an  exceptioncd  right  or  jus  singulare  in  favour  of  any  one  of  a  par- 
ticular class  of  persons  or  of  a  corporation,  such  as  the  privileges  of  the 
Fisc  and  of  Minors.  Also  for  the  preference  allowed  to  certain  parties  in 
competition  amon^  creditors,  such  as  that  which  a  pupil  has  over  the 
goods  of  his  tutor  in  the  actio  tutelcB  and  that  of  a  wife  for  dowry  in  the 
actio  dotiSy  etc.  Some  privileges  are  said  to  be  privile^'a  personae ;  some 
are  privilegia  causae ;  the  last  attaching  not  to  the  individual  in  virtue  of 
his  personal  condition  or  status,  but  to  the  debt  or  cause  of  action.  If 
the  last  sense  it  is  used  for  the  preference  for  funeral  expenses  and  the 
privilege  of  one  who  has  lent  money  for  the  repair  or  reconstruction  on 
houses.  See  Pothier  Fatid.  lib.  42.  tit,  5.  §  2.  art.  2.  and  Ibid  50.  17. 
n.  177. 
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pass  with  an  action  ceded  by  the  Fisc  to  a  private  person 
appears  from  Code  7.  78.  fr.  vlU  {de  privihg.  fisci)  ;  Cod^ 
8.  19. /r.  2  {de  his  qui  in  prior,  credit,  locum  succed.)  ;  Tira- 
quellus  de  retract,  gentil.  §  26.  gloss.  3.  num.  28  ;  Negustantius 
de  pign.  et  hypothec,  quarto  memhro  secundae  partis  num.  107- 
in  fine;  Peregrinus  de  jure  fisci  lib.  7.  tit.  3.  n.  34.  Nor  does 
it  seem  to  be  doubtful  that  parate  execution,  the  right  to  whicli 
has  arisen  b}'  agreement,  which  it  is  certain  attaches  to  the 
action  itself  rather  than  to  the  person,  is  equally  competent  to 
a  cessionary  as  to  the  cedent  with  whom  the  pact  was  entered 
into,  provided  a  sale  of  the  action  and  cession  appear.  Compare 
Ant.  Fabrus  Cod.  lib.  4.  tit.  7.  defin.  1 ;  Facchineus  controv^ 
lib.  18.  cap.  27;  Berlichus  Conclus.  pract.  part  1.  concl.  80^ 
n.  16.  et  seq.  Pei  sonal  **  privileges  "  plainly  do  not  pass  by 
the  cession,  for  they  would  thus  be  made  perpetual,  inasmuch 
as  they  would  not  then  lapse  with  the  death  of  the  privileged 
person,  and  would  thus  in  effect  degenerate  into  **  privileges  of 
the  cause,'*  which  is  absurd.*  Dig.  26.  7.  fr.  42  (de  admin,  et 
peric.  tut.);  Dig.  50.  17.  fr.  68.  fr.  196  {de  reg.  juris).  If 
anything  has  already  come  to  the  vendor  from  the  action  sold,, 
eiiiier  by  voluntary  payment  or  compulsion  {exactio),  or  by 
*'  compensatio  "  [set-off],  he  is  obliged  to  restore  the  whole  of  it 
to  the  purchaser.   Dig.  h.  t.  fr.  28.  §  1 ;  Arg.  Dig.  h.  t.fr.  2.  §  3.^ 

§  18.  As  the  purchaser  of  the  debt  enjoys  the  rights  and 
advantages  already  enumerated  of  the  party  who  makes  the 
cession,  so  on  the  other  hand  he  is  subject  to  disadvantages 
incident  to  his  position  ;  for  any  set-off  {compensatio)  which  might 
have  been  opposed  to  the  cedent's  claim  before  cession  may 
also  be  availed  of  against  the  cessionary,  as  shown  in  the  title 
de  compensationibus  n.  4.  et  seq.  {lib.  16.  tit.  1).  Nor  is  it 
infrequent,  though  not  invariable,  that  the  cessionary  may  be 
defeated  by  the  same  pleas  by  which  the  party  mining  the 
cession  might  have  been  repelled  if  he  had  sued ;  as  to  which 
see  further  the  title  de  exceptionibus  {lib.  44.  tit.  1).  And  the 
cessionary  is  bound  to  exhibit  t  everything,  whether  written 
instruments,  accounts,  books,  or  the  like,  which  the  cedent  was 
bound  to  exhibit ;  and  may  compel  the  latter  to  produce  them 
for  the  purpose  of  exhibition,  as  already  said  in  the  title  de 
edendo  num.  16.  in  fine  {lib.  2.  tit.  13).  Finally,  if  an  un- 
privileged person  has  ceded  his  right  of  action  to  one  who  is 


•  Personal  privileges  do  not  pass  to  the  heir,  but  priviltgm  caume  do. 

t  Edere;  staictly  '*to  set  forth,"  **to  dictate  to" ;  hence  to  furnish 
copies  of  accounts  or  to  produce  an  account  book,  &c.  The  demand  for 
this  corresponds  to  the  old  English  law  phrase  to  crave  oyer. 
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privileged,  the  cessionary  cannot  exercise  any  privilege  [or 
preference]  depending  on  his  own  personal  status,  in  the 
exaction  of  the  debt,  but  must  be  governed  by  the  same 
common  [rules  of]  law  as  the  cedent.  For  it  would  be  ex- 
ceedingly hard  that  the  position  either  of  the  debtor  or  of  other 
•creditors  should  be  made  worse  by  a  change  of  one  creditor  for 
another ;  and  as  it  seemed  absurd  that  the  claims  of  creditors 
should  be  destroyed  or  altered  by  the  pactions  of  debtors, 
4Jod,  2.  3.  /r.  25,  so,  on  the  other  hand,  it  must  also  be 
<;onsidered  inequitable  that  the  rights  of  debtors  should  be 
impaired  or  made  more  grievous  by  the  acts  of  their  creditors ; 
•especially  as  ^'  what  is  not  permitted  to  a  defendant  or  debtor 
ought  not  to  be  allowed  to  a  plaintiff  or  creditor,"  *  Dig.  50. 
17.  41  {de  reg.  juris) ;  and  again,  **  mostly  always  the  pur- 
chaser should  be  in  the  same  position  {cazisa)  in  respect  to 
Buing  and  defending  as  was  his  vendor."  Dig.  50.  17.  156. 
;§  3  {de  reg.  juris)  Maevius  ad  jus  Lubec.  lib.  3.  tit.  1.  art.  12. 
n.  83.  84 ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  21.  n.  25. 
Unless  the  privilege  happen  to  be  clearly  a  personal  one,  in 
which  case  the  cessionary  is  not  to  be  deprived  of  his  personal 
prerogative;  such  for  instance  as  the  ** privilege  of  forum" 
which  was  allowed  to  students  and  personae  miserabUes  f  as 
shown  in  the  title  de  judiciis  {lib.  5.  tit.  1)  n.  109.  et  125, 
'though  it  has  been  noted  in  the  last  cited  passage  {n.  125) 
that  this  privilege  is  not  accorded  by  our  usages  to  personae 
miserabiles  [when  they  sue  imder  a  cession  of  action  I].  In  the 
•case  of  the  Fisc,  the  Roman  Law  is  altogether  exceptional,  for 
though  it  is  laid  down  that  the  Fisc  when  succeeding  in  the 
xoom  of  a  private  person  is  governed  by  the  rights  of  the  private 
person,  Dig.  22.  l.fr.  17.  §  4  (d^  usuris) ;  Code  10.  8./r.  2  {de 
tcsuris  fiscal,),  yet  it  is  mentioned  by  Ulpian  in  Dig.  49.  14. 
Jr.  6  {de  jure  fid)  y  that  the  Fisc,  **  when  he  succeeds  to  a  debt 


•  The  maxim  in  the  Digest  is  in  these  words,  Non  debet  adori  licere, 
quod  reo  non  permittar^  of  which  Pothier  gives  this  illustration :  **  As  the 
'defendant  is  not  allowed  to  change  his  attorney  after  li'tis^conteatatio, 
neither  should  this  be  allowed  to  the  plaintiff." 

t  It  is  not  clear  who  were  included  \mder  the  designation  of  personae 
miserahUeSy  but  it  certainly  embraced  the  aged,  the  decrepit,  those  suffer- 
ing from  chronic  disease,  widows,  and  others.  The  term  had  no  reference 
to  poverty.  The  privilege  conceded  to  them  waa  that  of  having  their 
suits  investigated  at  once  by  the  principal  judge,  and  of  thus  avoidmg  the 
circuitous  and  length jr  process  of  proceedings  first  carried  through  the 
inferior  and  intermediate  courts.  But  to  entitle  them  to  this  privilege 
the  amount  in  dispute  must  have  exceeded  a  certain  sum  wnich  was 
•differently  fixed  by  the  local  laws  of  different  towns  and  places.  See 
Voet's  Com,  ad  Parid,  lib,  5.  tit,  1,  n.  115.  et  seq, 

X  For  otherwise  the  law  of  Holland  preserved  their  privilege. 
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acquired  in  right  of  a  private  person,  is  governed  by  the  rights- 
of  such  private  person  in  respect  to  the  period  prior  to  his  stic- 
cession,  but  that  after  he  has  stLCceeded  he  will  have  his  owtt 
privilege.*'*  But  that  this  is  entirely  anomalous  and  intro- 
duced by  the  jurisconsults  for  the  benefit  of  the  Fisc,  contraiy 
to  the  generaJ  principles  of  law,  is  suflficiently  manifest  from 
the  circumstance  that  so  much  doubt  is  expressed  in  the  said 
fr.  6.  as  to  the  time  from  which  the  Fisc  may  avail  himself  of 
his  privilege  ;  and  it  is  at  length  definitely  laid  down  in  it  that 
the  privilege  operates  in  respect  of  right  to  interest,  not, 
however,  from  the  time  of  the  acquisition  of  the  debt,  but  only 
from  the  time  when  the  Fisc  sued  a  certain  and  confessing 
debtor ;  but  that  the  privilege  of  preference  over  other 
creditors  only  operates  from  the  time  when  the  debt  acquired  by 
the  Fisc  has  been  recorded  among  the  debts  due  by  its  debtors.! 
Wherefore  this  ought  not  to  be  drawn  into  a  precedent,  or 
extended  to  the  Church,  although  Brunnemannus  (following; 
other  authors)  does  so,  ad  Dig.  49.  14.  d.  fr,  6. 

§  14.  Meanwhile  it  should  be  understood  that  when  a 
right  of  action  is  sold,  the  vendor  only  warrants  to  the 
purchaser  that  the  debtor  owes  the  thing  or  quantity  expressed, 
for  he  is  not  bound  to  warrant  the  debtor's  solvency,  nor  the 
ability  of  sureties  who  have  given  security  for  the  debt,  nor 
the  sufficiency  of  mortgages.  Dig.  h.  t.fr.  4i.fr,  6.  Dig.  21.  2. 
/r.  74.  §  vlt.  {de  eviction.)^  Dig.  20.  1.  fr.  80  {d£  pignor.  et 
hypoth.),  Sande  De  cessione  action,  cap.  9.  n.  19.  20.  21.  26, 
Berlichius  decis.  2^1,  Resp  Juiisc.  HoU.  pai-t  1.  consil.  244,. 
unless  it  has  been  expressly  agreed  otherwise.  Dig.  h.  t.  fr.  4,. 
or  unless  the  purchaser  has  been  circumvented  by  the  fraud  of 
the  vendor.  Dig.  21.  2./r.  74.  §  ult.  in.  Jine  {de  eviction.);  as- 
in  the  case  of  a  woman  who  having  been  deceived,  has  accepted 
an  indigent  debtor  [by  novation]  for  restitution  of  dowry; 
[and  who  nevertheless  retains  her  right  of  action  for  dowry 
against  the  persons  originally  responsible  to  her ;  Tr.],  Dig.. 
24.  S.fr.  22.  §  2  {soluto  matrimon.).  Nor  is  this  opposed  to 
what  Gains  says,  viz.  that  "  he  is  considered  to  have  no  action, 
whose  action  is  useless  (inanis)  by  reason  of  his  adversary's 
poverty,"  Dig.  4.  3.  fr.  6  (de  dolo  maid) ;  for  the  word  videri 
["  videtur  "  in  loc.  cit. ;  Tr.]  in  that  passage  is  a  nota  impro^ 
prietatisl,  and  a  debt  which  is  valueless  now  may  become  good 

*  Id  est:  after  he  has  succeeded  to  the  debt  he  is  preferred  to. 
creditors  who  subsequently  contract  with  the  debtor,  and  interest  runs  in. 
his  favour,  &c.,  Pothier  Pa7id,  49.  14.  n.  38.  in  notis. 

t  **  Ex  quo  inter  nomina  debitorum  relatum  nomen  est."    Dig,  ut  cit. 

i  Nota  improprietatis  ;  that  is  to  say,  the  statement  is  not  meant  to> 
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and  be  effectually  exacted  in  the  event  of  improvement  in  the 
debtor's  circumstances.  If  the  debt  has  not  been  sold  mnpliciter, 
but  as  a  good  debt,  the  vendor  has  only  to  be  answerable  for  its 
having  been  good  at  the  time  of  the  sale  ;  and  he  will  not  be 
liable  on  account  of  the  debtor  subsequently  becoming  unable 
to  meet  it ;  for  according  to  the  ordinary  nature  of  sale,  equally 
of  debts  as  of  any  thing  else,  the  risk  pertains  to  the  purchaser^ 
rather  than  to  the  vendor,  from  the  time  of  the  sale.  Inst. 
8. 28.  §  3  (d«  empL  vend.) ;  Zypaeus  notit.  juris  Belg.  tit.  de  hered, 
vel  (ict.  vend,  in  med. ;  Mantica  de  tacit,  et  amhig.  convent,  lib.  4. 
tit.  13.  num.  7.  et  seq. ;  Job.  a  Sande  de  cessione  actionum  d. 
cap.  9.  n.  27.  28.  29.  What  must  be  made  good  to  a  purchaser 
on  account  of  eviction  *  of  a  debt  is  discussed  more  fully  in  the 
title  de  eviction,  {lib.  21.  Ht  2.  of  this  work). 

§  15.  By  the  Boman  law,  after  cession  of  an  action  sold, 
or  mandate  of  action,  t  the  right  of  suing  nevertheless 
remains  intact  to  the  cedent,  so  that  not  only  can  he  sue  a 
debtor  who  is  ignorant  of  the  cession,  but  he  may  compel 
payment  from  one  who  knows  of  it,  and  he,  on  paying  to  the 
cedent,  is  discharged  from  the  debt,  provided  the  payment  is 
made  before  he  has  been  noticed  by  the  cessionary  not  to  pay 
to  the  cedent ;  the  latter  however  remaining  bound  to  make 
good  to  the  purchaser  of  the  debt  what  he  has  recovered,  t 
Arg.  Dig.  3.  3.  fr.  55  {de  procuratoribus) ;  Dig.  h.  t.  fr.  23. 
But  in  case  of  competition  the  cessionary  is  preferential  to  the 
cedent,  as  the  former  prosecutes  for  his  own  benefit.  Dig., 
8.  3./r.  55  {de  procurat.);  whence  also  a  mandate  of  action 
[Power  of  Attorney  to  sue]  cannot  be  revoked  to  the  prejudice 

be  taken  as  strictly  accurate,  but  only  in  a  manner,  and  to  refer  to  the 
circumstances  of  a  particular  time.  The  true  significance  of  the  passage 
will  appear  when  we  remember  that  the  actio  Dolt  (which  is  the  subject 
treated  of  in  the  title  cited),  was  only  allowed  in  tne  event  of  no  other 
remedy  beings  available,  and  observe  the  context,  which  is  as  follows : — 
**  K  a  pupil  has  been  defrauded  {circurnscriptus)  by  Titius,  by  collusion 
with  his  tutor,  he  does  not  have  an  action  for  fraud  (the  actio  de  dolo) 
against  Titius,  because  he  has  the  actio  tutelae  against  his  tutor.  But  if 
the  tutor  be  insolvent  then  clearly  he  is  entitled  to  the  actio  de  dolo " 
(/r.  o).  Then  follows /r.  6.  contaming  the  passage  cited,  **Por  one  is 
am$idered  as  not  having  any  action,  when  it  is  useless  to  him  by  reason 
of  the  defendant's  poverty  *' — and  there/ore,  (for  this  is  what  is  meant)  he 
may  in  such  case  have  the  actio  doh\  sc  the  pupil  may  have  it  against 
a  third  party  when  his  actio  tutelae  against  his  tutor  would  be  in  vain 
because  of  the  latter*s  insolvency. 

♦  Eviction ;  see  note  to  -page  91,  ante, 

t  Mandatttm  actioniSy — power  of  attorney  to  sue. 

X  Whatever  he  has  recovered  vel  exactione  vel  compensatione^  "  either 
by  payment  to  him  or  by  compensation  (set  off),"  Dig,  h,  t,  fr,  23. 
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of  the  cessionary, -4r^.  d./r.  55.  and  ft.  25,  in  fine  {deprocurat). 
Nor  is  the  text  in  Code  8.  42.  fr.  3.  {de  novation.)  opposed  to 
this  ;  for  in  the  case  there  put,  there  was  no  sale  or  cession  of 
action,  hut  the  debtor  had  only  given  his  creditor  authority  to 
proceed  against  his  [the  debtor's]  own  debtors  {mandaverat 
actiones)  for  the  sake  of  payment  [of  his  own  debt],  which 
mandatum  actionis  [power  of  attorney]  to  exact  and  receive 
payment,  or  **  mandate  to  exact  money,"  {mandatum  pecuniae 
exigendae)  as  fr.  4.  of  the  same  title  calls  it,  is  distinct  from 
cession  of  action,  and  commonly  comes  under  the  designation 
of  a  **  bare  assignation  "  (nvda  assignatio)  and  is  invalidated  by 
revocation,  so  that  exaction  and  payment  under  it  can  be 
stopped  so  long  as  the  thing  is  still  res  hitegra,  for  example 
when  before  litis -contestatio  no  part  of  the  debt  has  been 
received  [by  the  mandatory]  nor  intimation  made  to  the  debtor, 
d.fr.S.  Compare  Ant.  Fabrus  Conject.  lib.  12.  cap.  6.  and 
especially  n.  7.  Clearly,  under  our  usages  respecting  cession 
of  actions,  the  rule  rather  is  that  the  whole  right  of  the  cedent 
is  extinguished  by  the  cession,  and  that  he  can  no  longer 
compel  an  unwilling  debtor  to  pay,  although  no  notice  not  to 
pay  to  him  has  yet  been  given  to  the  debtor  by  the  cessionary 
who  alone  can  compel  payment.  Nevertheless  a  debtor, 
ignorant  of  the  cession,  paying  in  good  faith  to  the  cedent,  is 
entirely  discharged,  Arg.  Dig.  2.15.  fr.  vlt.  (de  transactionibus) ; 
but  not  so  if  he  had  already  been  noticed  by  the  cessionary  not 
to  pay  to  the  cedent,  Arg.  Cod.  8.  17.  fr.  4  {quae  res  pign. 
ohligari) ;  Dig.  18.  3.  /r..  ult.  {de  lege  commiss.) ;  Bebuffus 
ad  constit.  reg.  torn.  2.  tract,  de  cessionibus  art.  2.  gloss  1.  in  fine; 
Lambertus  Goris  adversar.  tract.  8.  part  1.  cap.  1.  num.  5. 
et  seq. ;  Groenewegen  ad  fr.  3.  ;  Cod.  de  novation.  (8.  42). 
Nay,  if  the  debtor  was  not  ignorant  of  the  sale  and  cession, 
but  intimation  had  not  yet  been  given  to  him  by  the  cessionary, 
he  cannot  effectually  compromise  with  the  cedent,  as  is  clear 
from  Dig.  2.  15.  fr.  ult.  {de  transact.)* ;  but  no  reason  of  law 
prevents  his  paying  him  when  he  does  so  in  good  faith, 
and  being  thus  discharged ;  for  unquestionably  he  then 
paid  to  the  party  to  whom  he  was  bound,  and  the  act  of  a 
third  party  can  be  no  obstacle  to  him  so  long  as  he  had 
no  notice,  Arg.  Cod.  8.  17.  4  {qvAie  res  pignor.  oblig.),  and 
the  cessionary  must  blame  himself  if  he  suffers  loss  by  his 
neglecting  or  delaying  notice.     Ant.  Faber  Cod.  lib.  4.  tit.  29. 

♦  As  to  this  point,  which  is  one  of  considerable  importance,  namely, 
whether  a  debtor  who  has  knowledge  of  the  cession  but  has  not  received 
formal  intimation  of  it  from  the  cessionary,  can  safely  pay  the  cedent, 
see  3.  Burge,  548,  where  this  passage  in  Voet  is  referred  to.  Compare 
however  Erekine's  Instit.  book  3.  tit.  5.  §§  3.  4.  and  5. 
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def.  18.  Moreover,  payment  may  also  rightly  be  made  to  the 
cedent  after  notice,  when  the  cession  of  action  has  been  made 
for  the  benefit  of  the  cedent  himself.  Ant.  Faber  God.  lib.  8. 
tit.  80.  deftn.  18. 

§  16.  Further,  so  true  is  it  that  neither  a  cession  of  action 
nor  a  mandate  of  action  can  be  revoked  to  the  prejudice  of  the 
•cessionary,  that  the  opinions  of  Sande  in  de  cesaione  action,  cap. 
12.  num.  7,  and  Mynsingerus  cent.  3.  observ.  96,  that  a  cession 
of  action  may  be  revoked  whenever  the  conditions  annexed  to 
the  sale  and  cession  of  the  debt  have  not  been  complied  with, 
-cannot  be  assented  to.  For  though  it  is  true  that  a  donation 
may  be  revoked  when  the  donee  has  not  complied  with  the 
<;ondition  of  the  donation,  Cod.  8.  55.  fr.  1  {de  donat.  quae  sub. 
rnodo.),  Cod.  8.  56.fr.  vlt.  (de  revocand.  donat.),  this  is  not  to  be 
extended  to  onerous  conventions,  especially  to  sales  and  others 
not  dissimilar  to  sale,  forasmuch  as  in  these,  if  either  of  the 
<5ontracting  parties  does  not  fulfil  what  he  bound  himself  to  by 
his  contract,  **repetitio  "*  of  the  things  transferred  is  denied, 
and  only  a  personal  action  for  fulfilment  of  the  contract  is  given 
against  the  refractory  party.  Cod.  3. 32.  fr.  12.  (de  rei  vindic.) ; 
Arg.  Cod.  2.  3.  fr.  26.  in  fine  {de  pactis).  Clearly  it  is  not 
doubtful  that  a  cession,  after  it  has  been  made,  may  be  resiled 
from,  with  the  mutual  consent  of  the  purchaser  and  vendor, 
■even  against  the  will  of  the  debtor,  for  **  nothing  is  more 
natural  than  that  an  obligation  should  be  annulled  in  the  same 
way  as  it  was  formed,"  Dig.  50.  17.  35  {de  reg.  juris),  and 
there  is  no  reason  why  it  should  not  be  as  competent  to  with- 
draw from  the  sale  of  a  debt,  in  spite  of  the  debtor's  unwilling- 
ness, as  it  was  competent  in  law  to  complete  the  sale  of  it 
originally  against  his  consent,  which  it  has  already  been  shown 
may  be  done  ;  as  indeed  a  new  sale  is  considered  to  have  thus 
taken  place;  the  debtor's  jus  retractus  however  remaining 
intact,  when  the  debt  has  been  sold  for  less  than  its  amount 
and  he  desires  to  purchase  it  himself  at  the  same  price  (as  to 
which  hereafter) ;  and  saving  also  the  right  of  the  Fisc,  when 
the  debt  is  of  such  a  nature  that  the  duty  of  2J  per  cent, 
of  this  price  is  due  on  the  sale.  Compare  the  preceding  title 
de  lege  commiss.  n.  24.  Joh.  a  Sande  Decis.  Frisic.  lib.  3.  tit.  7. 
deftn.  2. 

§  17.  If  one  and  the  same  action  has  been  ceded  and  sold 
to  two  persons  separately,  at  different  times,  Sande  de  cessione 
-act.  cap.  12.  n.  8.  considers  that  the  first  person  to  whom  the 

*  Eepetitioy  a  suit  to  recover  back. 
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sale  and  cession  have  been  made  will  have  the  better  right  only 
if  the  second  cession  has  been  interposed  when  the  first  was  no 
longer  a  res  integra,  he  having  either  already  sued  the  debtor, 
or  given  him  notice,  or  obtained  part  payment;  but  that  if 
neither  of  these  things  has  been  done  by  the  first  cessionary, 
that  person  will  have  the  best  right  who  first  does  one  of  these 
three  things,  Arg.  Cod,  8. 42./r.  3.  But  since  it  has  been  proved 
above  that  the  cedent  cannot  revoke  the  cession  against  the 
will  of  the  cessionary,  and  as  the  said  /r.  8.  does  not  treat  of 
cession  but  of  a  simple  **  assignation  "  or  mandate  authorising 
the  exaction  of  the  money,  and  as  moreover,  by  our  usages,, 
every  right  of  the  cedent  is  held  as  extinguished  after  the  first 
cession,  the  better  opinion  is  that  the  same  rule  should  hold 
here  as  prevailed  in  the  Roman  law  with  respect  to  the  sale  of 
a  corporeal  thing  to  two  persons,  namely  that  the  first 
cessionary  has  the  preferential  right  of  exacting  the  debt,  when 
the  price  has  been  paid  or  credit  been  given  for  it,  especially 
as,  in  actions,  cession  takes  the  place  of  delivery  [of  a  corporeal 
subject].     Cod,  8.  82. /r.  16  {de  rei  vijidicatione), 

§  18.  The  better  to  prevent  improper  (turpes)  pur- 
chases of  law  suits,  it  was  enacted  by  constitutions  of  both 
Anastasius  and  Justinian  that  no  purchaser  may  exact  more 
from  the  debtor  than  he  had  himself  paid  for  the  purchase  of 
the  debt,  even  though  the  vendor  may  have  professed  to  have 
partly  sold  and  partly  gifted  it,  or  made  a  present  of  the 
balance ;  such  mixing  up  of  donation  with  sale  having  been 
reprobated  in  this  case ;  for  the  presumption  is  that  this  was 
only  a  pretence  in  fraud  of  the  law.  Cod.  4.  85. /r.  22.  ^r.  28. 
fr.  24  (Mandati).  Compare  Lamb.  Goris  adversar.  tract.  8. 
part  1.  cap.  4.  And  lest  too  great  facility  should  be  afforded 
for  dissembling  clandestine  and  private  frauds  under  the  cloak 
of  business,  and  the  true  nature  of  the  transaction  be  concealed,, 
the  rule  has  prevailed  under  our  usages  that  when  a  debtor  is 
sued  after  cession  of  action,  he  may  at  the  very  outset  of  the 
suit  require  the  plaintiff  to  swear  how  much  he  paid  for  the 
debt;  Grotius  Manud.  ad  Juiispr.  HoU.  lib.  8.  cap.  16. 
num.  17.  18  ;  Resp.  Jurisc.  Holl.  part  5.  consU.  89  ;  in  order 
that  he  (the  debtor)  may  be  discharged  fi'om  the  claim  on 
offering  the  same  amount;  and  the  difference  enures  to  his. 
profit,  as  is  manifest  from  the  fact  that  both  to  the  purchaser 
and  vendor  a  right  of  action  for  anything  beyond  what  the 
purchaser  paid  is  denied.*    Cod.  4.  85. /r.  28.  §  1.  2  (Mandati). 

*  It  was  a  disputed  question  among  Civilians  whether  the  difference 
should  belong  to  the  cedent  himself,  or  to  the  debtor,  or  should  go  to  the 
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Nor  will  it  be  sufficient  to  swear  as  to  a  price  promised,  but 
the  amount  truly  and  honestly  paid  down  or  given  by  the 
purchaser  must  be  stated.  Cod.  ibid.  fr.  24 ;  Respons.  Jurisc^ 
Holl.  part  3  vol.  2.  consil.  34.  nwn.  1.  And  it  is  the  more 
correct  opinion  that  what  is  said  with  respect  to  sale  also  holds 
in  datio  in  solutum*  for  in  this  also  retractus  is  allowed,  after 
the  example  of  sale,  as  stated  in  the  preceding  title ;  and 
"  datio  in  solutum  **  is  a  substitute  for  and  has  the  force  of 
**Emptio"  or  Purchase,  and  the  debt  is  considered  as  having 
been  sold  for  such  a  price  as  is  equal  to  the  amount  of  the 
debt  in  discharge  (sohitio)  of  which  cession  of  the  claim  was. 
made.  Cod.  8.  45.fr.  4  {de  eviction.).  That  the  same  law  pre- 
vails in  Bhineland  in  the  barter  (permutatio)  of  an  annual  rent,, 
appears  from  Respons.  Jurisc.  Holl.  part  1.  conaU.  225. 

§  19.  As  respects  the  time  within  which  retractus  of  a  debt 
sold  [i.e.  the  right  of  being  discharged  from  a  debt  on  offering 
the  same  sum  as  was  offered  for  the  purchase  of  it]  is  com- 
petent to  the  debtor — in  some  places  this  is  one  year  from 
tlie  time  when  the  debtor  first  knew  of  the  sale  of  the  debt, 
especially  when  an  annual  rent  charged  on  a  land  or  house  has- 
been  sold.  At  Rotterdam  the  right  of  retraction  only  endures 
for  six  weeks.  Where  no  time  has  been  prescribed  by  statutes, 
it  suffices  that  the  debtor  has  offered  the  same  price  when  he 
was  first  sued  for  payment.  Hugo  Grotius  Manud.  ad  Juris- 
pi-ud.  Holl.  lib.  3.  cap.  16.  n.  17.  18 ;  Groenewegen  ad  lib.  22 ; 
Cod.  Mandati  (4.  35) ;  Leeuwen,  Cemura.  For.  part  1.  Ub.  4.. 
cap.  20.  mmi.  8.  vers,  debitor,  et  cap.  19.  num.  25. 

§  20.  This  right  of  retractus  ceases  if  the  debt  has  been 
offered  to  the  debtor  himself  at  the  time  of  sale  for  the  same 
price,  and  he  has  then  refused  it.  Grotius  d.  cap.  16.  num.  17. 18 ; 
Groenewegen  ad  d.fr.  22.  in  fine.  \    So  also  when  a  unirersitas: 

Fisc.  Our  Author  in  laying  down  the  law  of  Holland  to  be  in  favour  of 
the  second  view,  on  the  reasoning  from  tho  provisions  of  §§  1.  and  2.  of 
Code  4.  35.  23,  has  followed  Sande,  in  opposition  to  Carpzovious,  whO' 
thought  that  the  debtor's  claim  to  receive  the  balance  was  limited  to 
three  cases.  Brunnemannus  also  follows  Sande  in  giving  it  to  the  debtor 
in  all  cases.     See  Brunnemannus  ad  Cod,  4.  35.  22.  et  tUt.  n.  5. 

♦  The  giving  of  some  other  thing  instead  of  the  money  price  agreed 
for. 

t  It  is  to  be  noted,  however,  that  Groenewegen's  opinion  goes  no 
further  than  this,  that  **  the  debtor  may  exercise  his  right  of  retractus 
within  a  year  computed  from  the  time  of  his  knowledge  of  the  sale, 
unless  he  has  at  once  repudiated  the  offer  to  retract  when  made  to  him ; 
in  which  case  he  cannot  afterwards  claim  retractus  of  the  cession  of 
action  "  :    For,  as  respects  the  debtor's  right  to  claim  the  benefit  of  the 
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of  actions  is  sold  [for  a  lump  sum],  for  example  the  whole  of 
the  book  debts  of  a  merchant,  or  a  number  of  rights  of  action 
included  in  one  inheritance  ;  for  as  in  these  cases  some  of  the 
•debts  may  be  good  and  some  less  good,  and  others  altogether 
Jbad  or  valueless,  it  is  impossible  to  define  how  much  has  been 
paid  for  each,  and  consequently,  how  much  should  be  given  by 
any  retractor.  Kesponsa  Jurisc.  Holl.  part  4.  consil.  195, 
pag,  353.  Neither  does  it  obtain  when  a  debt  is  sold  by  public 
4iuction^  and  adjudged  to  the  highest  bidder,  d,  consU.  195. 
Add  the  preceding  title  num.  23,  Nor,  finally,  when  annual 
rents  and  debts  are  purchased  at  a  low  price  on  account  of  the 
calamities  of  war  and  the  like,  so  that  the  purchaser  takes  on 
himself  the  risk  of  much  loss;  for  it  is  equitable  that  the 
benefits  of  a  thing  should  fall  to  him  on  whom  the  disadvantages 
fall,  and  that  he  should  have  the  hope  of  profit  who  has  to 
endure  the  apprehension  of  loss.  This  opinion,  which  had 
been  enounced  by  various  Dutch  jurisconsults,  was  confirmed 
by  ^  decree  of  the  States  of  Holland  ;  and  it  chiefly  finds  scope 
in  the  case  of  the  debts  of  provinces  and  towns,  purchased  for 
less  than  their  nominal  value  in  the  troublous  times  of  war  [or 
other  calamity,  when  there  is  ground  for  fearing  that  actions 
for  them  would  be  futile ;  Tr.].  See  Besp.  Jurisc.  Holl. 
part  5.  consil.  89.+ 

Lex  Anastasiana  (so  called  from  the  author  of  Ck)d.  4.  35.  22],  whereby 
the  cessionary  or  purchaser  of  a  right  of  action  or  debt  is  prevented  from 
recovering  more  than  he  actually  paid  as  the  purchase  money  of  the  debt 
^r  claim,  Groenewegen  states  very  distinctlv  his  opinion  that  the  Ltx 
Ana$ta8iana  and  Justinian's  Constitution  (Cod.  4.  35.  23)  are  not  in  foroe 
nostria  TnoribuSy  and  that  the  cessionary  may  sue  not  merely  for  the 
-amount  he  actually  paid,  but  for  the  whole  amount  of  the  debt,  saving  to 
the  debtor  his  jus  retractua  within  a  year,  &c.,  as  above  mentioned.  On 
the  question  of  whether  the  Lex  Anadtaaiatia  has  been  abrogated  or  not, 
there  was  great  diversity  of  opinion  among  the  Civilians ;  but  Groene- 
wegen's  view  has  not  been  supported  by  the  usa^s  of  Holland;  as 
■appears  not  only  from  what  is  said  by  our  author  in  §§  18.  20,  but  also 
from  Yanderkeessel,  Thesis  663,  who  allows  it  **  even  though  the  debtor 
may  not  have  been  ignorant  of  the  sale  of  the  debt."  Lorenz.  Trans, ^ 
p.  217. 

"^  As  to  the  meaning  of  a  public  auction  sale,  see  ante,  page  66,  note 
to  title  3.  §  23. 

t  Another  exception  stated  by  Yanderkeessel,  Thes,  663,  is  where  the 
•debt  is  secured  by  a  special  mortgage. 
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TITLE    V. 

DE   RESCINDENDA   VENDITIONE   ET  QUANDO 
LICE  AT   AB  EMPTIONE   DESCEDERE. 


THE     RESCISSION     OF     SALES,    AND     WHEN     IT 
ALLOWED  TO  WITHDRAW  FROM  A  PURCHASE. 

[Cod.  Lib.  4.  Tit.  44.] 


IS 


SUMMARY. 


1.  When  a  purcliase  may  be 
resiled  from  by  mutual  consent? 
Whether  in  prejudice  of  a  right 
which  a  third  party  or  the  Fisc 
has  acquired  by  the  sale  P 

2.  In  what  manner  the  obli- 
gation of  both  parties  under  a 
completed  sale  is  dissolved  by 
acceptilation  on  one  side?  What 
the  law  is  when  a  person  subse- 
quently purchases  conditionally 
what  he  has  already  purchased 
absolutely  ? 

3.  Grounds  on  which  a  sale  may 
be  dissolved  against  the  will  of  one 
of  the  parties. — ^Enormous  lesion. 

4.  Whether  the  remedy  for  enor- 
mous lesion  is  condidio  ex  lege 
[special  action  on  the  statute];  or 
restitutio  in  integrum  ? — or  whether 
rather  the  actio  ex  empto  vendito  ? 
Our  usages  on  this  matter ;  within 
what  time  the  action  should  be 
instituted  ? 

5.  The  second  lex  of  the  title  of 
the  Code  d^  rescind,  vend,  (4.  44. 
/r.  2.)  has  scope  whether  the  lesion 


be  to  the  purchaser  or  to  the  vendor. 
— ^When  a  purchaser  is  considered 
to  have  sustained  lesion  beyond  a 
half  of  the  just  price?  Whether 
this  remedy  is  given  to  and  against 
heirs?  Whether  it  is  given  to  a 
debtor  when  the  creditor  has  sold  a 
pledge? 

6.  Whether  this  remedy  is  given 
against  a  third  party  to  whom  the 
purchaser  has  again  sold  the  thing? 
and  what  if  the  second  purchaser 
has  purchased  it  in  good  faith 
though  for  less  than  its  value  ? 

7.  On  whom  the  burden  lies  of 
proving  lesion  ?  What  date  is  to 
be  reg^ed  in  respect  to  the  value  ? 
Whether  pretium  affectionis  or 
special  regard  for  the  thing  is  to 
be  considered  ?  Or  the  subsequent 
discovery  of  a  treasure  in  the  land 
sold? 

8.  Whether,  when  a  defendant 
elects  to  dissolve  the  contract  on 
the  ground  of  enormous  lesion,  the 
expenditure  made  by  the  purchaser 
on  ihe  thing  should  be  restored  ? 
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and  in  that  of  a  chance;  in  the 
sale  of  the  right  to  open  quarries 
and  mines ; — of  fruits  to  be  after- 
wards produced ; — :usufructs ; — ^life 
annuities ; — and  in  contracts  of 
assurance. 

16.  It  ceases  when  a  testator 
has  directed  a  thing  to  be  sold  for  a 
defined  price,  whether  he  knew  or 
was  ignorant  of  its  true  value. — 
Whether  it  has  place  if  there  has 
been  a  solemn  sale  by  public  auction 
by  order  of  a  Judge  ? — ^Whether 
after  a  sale  by  public  auction  made 
by  the  free  will  of  the  owner  with- 
out the  authority  of  the  Judge  ? — 
Whether  when  the  property  of  a 
minor  has  been  sola  by  judicial 
authority  ? 

1 7.  It  ceases  when  one  who  knew 
the  true  value  of  the  thing  has 
rmrohased  it  for  more,  or  sold  it 
for  less  than  the  value. 

18.  Also  when  one  has  specially 
renounced  this  remedy ;  and  when 
a  pact  has  been  annexed  to  the  con- 
tract that  anything  above  or  below 
the  just  price  should  be  deemed  a 
gift. 

19.  Whether  it  has  place  when 
the  thing  has  perished  without  fault 
of  the  purchaser  ? — The  law  [as  to 
the  vendor's  right  to  the  remedy] 
when  the  purchaser  has  sold  it  to'  a 
third  party  for  a  greater  price  than 
he  paid  for  it,  before  it  perished  by 
accident  ? 

20.  Whether  a  purchaser  can 
avail  himself  of  the  remedy  of  the 
second  lex  [of  Cod.  lib.  4.  tit,  44] 
if  he  has  himself  again  sold  it  to 
another  person  ? 

§  1.  Jnst  as  parchase  and  sale  is  on  certain  grounds  null  ab 
initio,  for  example  when  the  contract  is  the  consequence  of 
fraud,  and  also  on  account  of  many  kinds  of  error,  as  is  shown 
elsewhere ;  *  so  also  when  it  has  originally  been  good  it  is  often 
subsequently  invalidated  either  by  mutual  consent,  or  at  the 
suit  of  only  one  of  the  parties,  against  the  will  and  opposition 
of  the  other.  It  may  be  dissolved  with  the  will  of  both  parties 
in  accordance  with  the  common  maxim  t  stated  in  Dig,  50. 17. 

•  See  the  title  De  jwri9  et  facti  ignorantia.  lib,  22.  tit,  6. 

t  "  For  nothhig  is  so  natural  as  that  a  contract  should  be  dissolved  in 


9.  Whether  lattdemia  and  other 
payments  to  over-lords  or  the  fisc 
are  to  be  restored  by  them  ? 
Whether  these  have  to  be  paid 
twice  over  on  account  of  the  dis- 
solution of  the  contract  ? — ^Whether 
a  purchaser  who  is  unable  to  re- 
cover laudemia  and  other  payments 
from  those  to  whom  he  has  paid 
them  can  recover  them  from  the 
vendor  himself  ? 

10.  Whether  the  price  together 
with  the  intermediate  interest; — 
or  the  thing  sold  together  with  its 
intermediate  fruits  [mesne  profits] 
must  be  restored  ?  This  question 
discussed  at  length. 

11.  Whether  when  the  defen- 
•dant  elects  the  rectification  of  the 
price  instead  of  dissolution  of  the 
sale  on  the  ground  of  lesion  interest 
has  to  be  paid  on  the  excess  or 
deficiency  of  the  price  paid  ? 

12.  Whether  the  remedy  pro- 
vided by  the  second  lex  has  also 
scope  in  respect  to  movable  pro- 
perty of  great  value? 

13.  The  remedy  has  scope  also 
in  such  other  actions  of  the  class 
■styled  **  bond  fidei"  as  are  similar 
to  purchase;  for  exam^,  in 
Barter,  Datio  in  soltttum^  Hiring, 
and  Emphyteusis ;  but  not  in  the 
barter  of  ecclesiastical  benefices. 

14.  And  not  in  loan  for  use 
{Commodate),  nor  in  negotiations 
of  the  class  stricti  juris.  Our 
usages  in  this  respect. 

15.  This  remedv  ceases  in  the 
•case  of  the  sale  of  an  inheritance ; 
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r.  85.  {De  reg.  juris),  Inst.  8.  80.  §  vlU  (quib,  mod.  toll,  oblig.), 
Dig.  h.  t.fr.  5.  §  1,  provided  the  contract  of  sale  has  only  been 
•completed  but  not  yet  implemented  [or  consummated]  on  either 
side  by  delivery  of  the  commodity  or  payment  of  the  price ;  * 
and,  moreover,  purchase  may  not  be  resiled  from  in  fraud  of  a 
third  party.  For  if  it  has  been  implemented  on  one  side,  the 
<;ontract  cannot  be  voided  unless  concurrently  there  be  restitu- 
tion of  the  price  paid  or  of  the  commodity  delivered.  If  the 
sale  has  been  already  so  consummated  on  both  sides  that  no 
further  obligation  remains  either  ex  empto  or  ex  vendito  [i.e., 
■either  enforcible  on  the  part  of  the  purchaser  by  the  action 
•styled  "  ex  empto,"  or  on  the  part  of  the  vendor  by  the  *'  actio 
•ex  vendito,"  Tr.],  then  the  bond  [between  the  parties, — the 
'^vinculum**]  cannot  be  dissolved  by  the  will  of  either  party, 
because  it  has  then  already  been  dissolved  ipso  jure  by  pay- 
ment ;  +  and  [when  the  parties  agree  to  cancel  a  consummated 
«ale],  the  thing  sold  rather  reverts  to  the  original  vendor  by 
force  of  a  new  purchase,  [than  by  a  resiling  from  the  original 
transaction,  Tr.],  Dig.  2. 14. /r.  58  (de  pactis),  Cod.  4.  44.^.  1. 
"2  {quando  liceat  ab  emptione  descedere).  But  if  a  third  party  has 
acquired  any  right  under  a  completed  sale  ["perfecta"  but  not 
*'impleta,"  Tr.]  no  dissolution  of  the  sale  can  rightly  be  made  to 
liis  prejudice.  Wherefore  if  the  Fisc  has  once  acquired  a  right 
to  the  tax  of  2J  per  cent,  [due  by  the  Dutch  Law  on  all  sales  of 
immoveable  property]  this  right  will  remain  intact ;  and  so  also 
will  the  power  of  exercising  the  jics  retractus  by  agnates  and 
the  like,  although  the  purchase  has  been  resiled  from  with  the 
•consent  of  parties  ;  as  has  been  already  said  under  the  title  de 
lege  covimissoria  (lib.  xviii.  tit.  Hi.)  num.  24.  Add  the  edict 
•of  the  States  of  Holland  de  quadragesima  et  vicesivia,  16  April, 
1671.  art.  84.  vol.  8.  placit.  HoU.  p.  1012. 

the  same  way  that  it  was  formed." — **  A  purchase  may  be  dissolved  by 
mere  agreement."    Dig.  ut  cit. 

*  For  the  contract  of  sale  is  complete  (perfeda)  on  the  bargain  being 
closed,  but  it  is  not  consummated  or  impleta  until  either  the  price  has 
been  paid,  or  the  thing  delivered  when  credit  has  been  given  for  the  price. 
See  at  length  Vinnius  ad  Inst,  3.  24.  pr.  Com.  num.  1. 

t  That  is  to  say,  following  the  theory  of  the  Boman  Law  as  to 
**  ObJigatio"  the  bond  or  chain  by  which  the  parties  were  linked  or 
** bound  together"  has  already  ceased  to  exist, — ^has  been  loosed — 
^*  solutum,**  when  nothing  more  remains  to  be  done  by  either  party 
under  the  contract.  This  metaphor  colours  and  pervades  every  part 
of  the  Roman  Law  of  contract  and  dehct.  See  Sir  Henry  Maine's 
remarks  on  the  subject  in  that  admirable  work  **  Ancient  Law." — 
The  word  rendered  above  **  by  payment"  is  solutioue,  by  which  our  author 
may  be  taken  to  have  meant  not  merely  **  payment  of  the  price,"  but,  in 
continuance  of  the  metaphor,  also  the  "undoing  of  the  chain"  by  the 
fulfilment  of  the  contract  on  both  sides. 
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§  2,  This  mutual  consent  to  the  dissolution  of  the  sale 
[when  perfecta  but  not  yet  impleta,  Tr.]  is  considered  to  have 
been  interposed  when  there  has  been  an  acceptUatio  *  on  either 
side ;  for  when  either  the  purchaser  gives  to  the  vendor,  or  the 
vendor  gives  to  the  purchaser  an  acquittance  (acceptum  facit)y  ' 
this  demonstrates  the  wish  of  both  to  recede  from  the  sale,  and 
it  is  considered  the  same  as  if  it  had  been  agreed  between  them 
**  that  neither  of  them  should  sue  the  other."  Julian  says  that 
in  this  case,  however,  the  "  acceptilatio  "  is  eflBcacious  {valet)' 
**  not  by  its  own  nature  but  by  force  of  the  convention,"  Dig.  h.  L 
Jr.  6,  and  properly,  for  as  it  is  the  nature  of  acceptilation  to  dis- 
solve ipsojure  only  **  verbal "  contracts,!  Inst.  3.  30.  §  1.  2  {quid^ 
mod.  toUitur  oblig.),  it  follows  that  it  is  inoperative  in  regard  to 
other  contracts,  [such  as  Sale,  Hiring,  &c.  which  are  not  con- 
tracted verbis  but  consensu,  Tr.]  ;  but  because  an  inoperative 
acceptilation  not  the  less  contains  a  valid  pact  (pactum  utile) ,  Dig. 
46.  4.  fr.  8  (de  acceptilqtione),  a  person  who  has  been  liberated 
[from  his  obligation]  by  an  inoperative  acceptilation  may  protect 
himself  by  pleading  either  the  pact  or  fraud  [the  **  exceptio  pacti  " 
or  the  exceptio  doli],  Dig.  ibid.fr.  19 ;  and  thus  it  is  true  in  the  case 
of  Purchase  also,  which  is  not  a  **  verbal "  but  a  "  consensual " 
contract,  that  acceptilation  is  eflBcacious  "not  by  its  own  nature "^ 
but  **by  virtue  of  the  convention,"  that  is,  by  virtue  of  an 
[implied]!  agreement  not  to  sue,  Dig.  h.  t.fr.  5.  The  reason 
that  an  acceptilation  interposed  only  on  one  side  takes  away 
the  obligation  of  both  parties  is  that  although  a  sale  may  be 
so  partially  resiled  from  by  common  consent  that  the  obliga- 
tion on  one  side  may  be  either  increased  or  diminished.  Dig.  2. 
14.  fr.  7.  §  6.  de  pactis,  Dig.  h.  t.  fr.  4,  Dig.  18.  1.  fr.  72  {de 
contrail,  empt.), — nevertheless,  in  accordance  with  the  opinion 
of  Pomponius,   **  a  sale  cannot  by  pact  be   resiled   from   in 

•  Acc€j)tilatiOf  from  acceptum  ferre  (latum) y  is  an  acquittance  or 
remission  of  a  debt  by  an  imaginarv  payment  verbally  acknowledged, — 
when  the  creditor  says  * '  I  hold  the  debt  as  discharged."  Hence,  to  remit 
a  debt  by  the  creditor  entering  it  in  his  accounts  in  the  column  of  payments 
was  called  facer e  acceptum.  Under  the  Jus  Civile  it  was  only  applicable 
to  the  **  verbal"  contracts  of  that  system,  and  was  effected  by  a  formal 
interrogation  and  reply  in  which  the  debtor  put  to  his  creditor  the  question  : 
**  That  which  I  promised  to  you,  do  you  hold  as  if  it  had  been  received  by 
you  ?  " ;  to  which  the  creditor  responded,  *'  I  do." 

t  Id  est  the  solemn  obligations  of  the  Boman  law  contracted  verbis, 
viz.  by  certain  formal  or  solemn  words  of  style.  The  student  must  not 
confoimd  this  term  of  Boman  Law  with  the  ordinary  modem  signification 
of  verbal  as  opposed  to  written  contracts, 

X  I  interpolate  here  the  word  ** implied"  because  Dig.  hi.  fr.  5.  has 
**  perinde  habeatur,  ac  si  convenisset  inter  eoSy^  etc.  And  in  Dig,  2.  14.  27. 
§9  it  is  expressly  said:  "If  the  acceptilatio  was  inoperative,  there  is 
considered  to  have  been  a  tacit  pact  not  to  sue." 
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respect  to  [the  obligation  of]  one  [only]  of  the  contracting 
parties,"  [that  is  to  say  it  cannot  be  so  resiled  from  that  one 
of  the  contracting  parties  shall  remain  bound  by  the  sale,  and 
not  the  other — Tr.].  Dig.  h.  t.fr.  1.  Clearly,  when  Purchase, 
Hire,  and  the  like  contracts  which  have  their  foundation  in 
consent,  no  longer  consist  in  the  mere  terms  of  an  agreement, 
an  obligation  still  remaining  on  each  party,  but  a  res  has  already 
intervened  on  one  side  [Le.,  some  matter  been  done  b}'  one  of 
the  parties,  on  the  faith  of  the  contract  and  referable  to  it,  pro- 
ductive of  alteration  of  circumstances,  loss,  or  inconvenience*], 
or  if  the  contract  has  been  akeady  implemented  on  one  side, 
whether  by  delivery  of  the  thing  or  payment  of  the  price,  there 
is  nothing  to  prevent  an  acceptilation  interposed  by  one  party 
also  affecting  the  dissolution  of  the  obligation  still  remaining 
on  the  other.  Dig.  46.  4.  §  tilt,  {de  acceptiL).\  Compare 
Zangerus  de  exceptionihua.  part  3.  cap.  4.  If  a  thing  which 
one  has  purchased  absolutely  be  again  bought  by  him  imder  a 
condition,  Paulus  tells  us  that  the  last  purchase  is  inept;  J  Dig^ 
h.t.fr.  l.pr.;  but  I  do  not  think  that  this  is  to  be  taken  in  the  sense 
that  the  sale  remains  an  absolute  one,  but  rather  as  meaning 
that,  on  the  happening  of  the  condition,  it  is  the  same  purchase 
that  had  originally  taken  place,  inasmuch  as  after  the  happening 
of  the  condition  nothing  is  embraced  in  the  second  sale  which 
was  not  in  the  first;  for  there  is  no  reason  why  a  contract 
which  was  originally  an  absolute  one  should  not  be  suspended 
by  a  condition,  with  the  mutual  consent  of  the  contracting 
parties,  as  Brunnemannus  says  ad  Pand.  d.  I.  7.  Dig.  h.  t. 

§  3.  Although  a  completed  contract  of  sale  is  not  to 
be  invalidated  (infirmanda)  against  the  will  of  the  other  of  the 
contracting  parties,  not  even  under  the  authority  of  an  imperial 
rescript ;  §  Code  h.  t.   (4.  44)  fr.   3 ;  nevertheless  it  may  be 

♦  Bell's  Principles  of  the  Law  of  Scotland^  §  26. 

t  Labeo  had  written :  **  If  I  have  given  you  an  acquittance,  I  am 
not  dischareed  from  my  obligation  to  you  " ;  whereupon  Paulus  qualifies 
this  with  "Nay :  when  a  contract  of  Hiring  and  Letting  or  Purchase  and 
Sale  has  been  made  by  agreement,  and  has  not  as  yet  been  acted  upon  by 
either  party  [iwndum  res  intercesait'],  both  parties  are  Uberated  by  an 
acceptilatioy  although  it  has  only  proceeded  from  one  side.'*  Dig.  46.  4.  23. 
And  Pothier  notes  that  while  Labeo  followed  the  rule  of  strict  law,  Paulus 
preferred  to  look  to  the  intention  of  the  contracting  parties,  which  presum- 
ably was  that  one  gave  the  other  an  acquittance  witn  the  intention  that  both 
parties  should  be  reciprocally  discharged  from  the  contract. 

X  He  says  *'  nihil  agitur  posterior e  emptione"  namely,  it  has  no  effect, 
or  in  the  paraphrase  of  Brunnemannus  *^  posterior  irritaJ*"*  This  author 
confesses  nis  inability  to  imderstand  the  prmciple  of  this  text. 

§  Because  such  a  rescript  must  without  doubt  have  been  obtained 
surreptitiously  (suhreptitum)^  and  this  contract  does  not  admit  of  locus 
poenitentiae,     Brunneman.  ad  Cod.  hoc.  lor, 

C.P.  I 
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rescinded  for  various  causes :  for  example,  under  express  provision 
of  law,  as  when  persons  have  furtively  sold  their  property  in 
order  to  evade  public  offices;  Code  h.  t.  fr.  pen.;  or  a  father, 
in*  case  of  extreme  want,  has  sold  his  son  ;  for  the  purchaser  is 
compelled  to  let  the  boy  go  on  being  offered  his  price  or  a  slave 
being  substituted  in  place  of  the  son.  Code  4.  48.  fr.  2. 
{de  patribus  qui  fiUos  suos  distrax.).  Also  under  the  Aedilitian 
Edict  a  sale  may  be  dissolved  on  account  of  some  defect  (vitium) 
or  disease  [in  the  subject]  by  the  **  actio  redhibitoria,"  as  is 
stated  in  the  title  de  aedilit.  edicto  (lib,  21.  tit.  1).  And  finally', 
and  more  especially  by  sentence  of  a  judge  on  account  of 
enormous  lesion, — namely,  lesion  exceeding  a  half  of  the  just 
price, — even  though  intentional  fraud  may  be  absent.  For 
although  by  natural  law  it  is  lawful  for  contracting  parties  to 
circumvent  each  other  in  the  price,  and  a  sale  made  in  good 
faith  ought  not  to  be  set  aside  for  a  trifling  cause  or  lesion. 
Dig.  18.  1.  fr.  54  {de  contrah.  empt.) ;  Dig.  4.  4./r.  16.  §  4  (de 
minor  25.  annis),  nevertheless,  when  by  reason  of  enormous 
lesion  being  apparent,  the  matter  itself  may  be  said  to  involve 
fraud  **ipsa  res  in  se  dolum  habet,"  Dig.  45.  36  {de  verb. 
oblig.)y*  there  is  room  for  the  remedy  provided  by  the  second 
lex  of  this  title  of  the  Code  {C.  4.  44.  2),  under  which  the 
action  is  not  absolutely  for  rescission  of  the  contract,  but 
rather,  alternatively,  in  the  discretion  and  election  of  the  party 
sued,  either  for  the  dissolution  of  the  purchase — the  price  in 
that  case  having  to  be  returned  and  the  thing  sold  restored — 
or  for  the  rectification  of  the  unfairness  of  the  price  by 
reducing  or  increasing  it  [as  the  justice  of  the  case  may 
require]  to  the  true  value  of  the  thing  sold.  Cod.  h.  t.fr.  2  ; 
Ant.  Faber.  Cod.  lib.  4.  tit.  30.  defin.  21 ;  Grotius  Manud. 
ad  jurispmd.  HoU.  lib.  3.  cap.  vlt.  in  pr. ;  Carpzovius  dejin. 
for.  par.  2.  constit.  34.  defin.  7.\ 

*  The  ethically  equitable  doctrine  is  laid  down  by  Ulpian  as  follows : — 
after  stating  that  a  person  who  has  been  induced  by  artifices  to  enter 
into  an  obligation,  tliouf^h  Hable  to  its  fulfilment  bv  strict  "law,**  may 
avail  himseS  of  the  equitable  plea,  he  says  *\it  is  the  same  even  when 
there  has  been  no  fraud  on  the  part  of  the  stipulator,  but  the  very  matter 
has  'fraud  in  itself;  for  when  one  sues  on  such  a  stipulation  he  acts 
fraudulently  in  sueing."  Dig,  vt  cit.  This  is  manifestly  a  iox  more  com- 
prehensive doctrine  than  that  of  English  equity  law  which  makes 
•excessive  price  a  mere  badge  of  fraud,  not  in  suing,  biit  in  the  contract 
only.  We  may  for  illustration  take  the  case  where  a  thing  has  been  sold 
far  above  a  fair  price,  both  parties  having  been  deceived  as  to  its  real  value. 
Here  the  Vendor  used  no  fraud  in  the  contract,  but  in  Roman  Law  it 
would  be  held  a  fraud  to  take  advantage  of  such  an  error  by  a  suit. 

t  This  rehef  on  accoimt  of  damage  exceeding  the  half,  enacted  by 
the  rescript  of  the  Emperors  Diocletian  and  Maxunian,  partakes  of  the 
nature  of  the  Restitutio  in  integrum.    The  rescript  on  which  it  is  founded 
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§  4.  The  form  of  action  to  be  adopted  in  this  case  is  not 
very  clear,  for  some  would  have  it  that  it  was  the  **  ex  lege 
condictio,"*  as  if  a  new  action  had  been  introduced  by  the 
above  cited  fr,  2.  (flode  h,  t.)  without  however  any  express 
name  having  been  given  to  it.  Arg.  Dig.  13.  2./r.  1 ;  while 
others  consider  that  the  extraordinary  petition  for  restitution 
was  necessary,  t  and  this  is  approved  and  firmly  established  in 
practice  according  to  our  usages.  Hugo  Grotius  Manud.  ad 
jurisprud.  HoU.  lib.  4.  tit.  30.  defin.  21 ;  Groenewegen  ad 
Code  h.  t.fr.  2.  But  it  may  be  more  accurately  said  that, 
according  to  the  principles  of  the  Roman  Law  in  this  matter, 
the  form  of  action  was  "ex  empto"  or  "ex  vendito"  [action  on 
the  contract  of  purchase  or  of  sale].     For  besides  that  there 

is  thus  given  in  Justinian's  Code:  **Ifyou  or  your  father  have  sold 
A  thing  for  a  minus  pretium  [i.e.,  below  its  value]  it  is  hiunane  [right] 
that  you  should  either  get  back  the  land  sold,  by  aid  of  the  authoril^ 
■of  the  judge,  on  restoring  the  price  to  the  purchaser:  or  if  the  purchaser 
in  his  option  prefers  it,  that  you  should  receive  the  difference  between 
the  just  price  and  what  was  paid.  It  is  considered  a  minus  pretium 
when  less  than  half  of  the  true  value  has  been  paid."  Code  4.  44. 
fr.  2. 

*  Ex  lege  condictio — an  action  on  a  statute ;  a  personal  action 
arising  from  a  civil  obligation  founded  on  a  new  statute  (that  is  to  say, 
one  enacted  subsequent  to  the  statute  of  the  XII.  Tables),  and  having  no 
special  name  or  form.  Lib.  13.  tit,  2.  §  1.  It  is  thus  spoken  of  in  the 
Digest :  ^^  If  an  obligation  has  been  created  by  a  new  statute,  which  has 
not  provided  for  the  Kind  of  action  to  be  adopted  in  sueing  on  it,  the  suit 
must  be  ex  %c," — i".p.,  by  special  action  on  the  statute  itself.  Dig, 
13.  2.  1. 

t  **  Extraordinary  petition." — ^While  ^^  condidioiies"  were  actions  of 
strict  law  arising  on  unilateral  obligations  (Wamkoenig's  Imt,  §  1057), 
*'  extraordinary  actions,"  on  the  other  hand,  were  those  in  which  an 
extraordinary  remedy  was  given,  i.e.,  one  not  provided  for  by  the  jus  civile , 
and  in  which  the  procedure  differed  from  the  ordinary  course,  more 
especially  in  this  that  the  formulae,  or  civil  law  forms  of  action,  were 
not  used,  and  the  magistrate  not  only  inquired  into  the  matter  summarily, 
but,  instead  of  contenting  himself  with  settling  the  pleadings  and  issues 
and  then  referring  these  to  be  tried  by  Judices  as  in  the  ordinaiy 
course  of  procedure,  took  the  whole  decision  of  the  cause  on  himself, 
deciding  by  the  rules  of  equity,  instead  of  by  rigid  and  strict  principles  of 
the  old  jus  civile^  and  did  reciproccU  justice  between  the  parties.  This 
faculty  of  doing  reciprocal  and  complete  justice  in  a  cause,  is  marked  in 
the  respective  names  applied  to  actions  *'stricti  juris"  or  "stricti  judicii," 
and  those  C6illed  ^*  bonae  fidei"  or  "arbitrariae."  In  the  time  of  Diocletian, 
one  of  the  imperial  authors  of  the  rescript  before  us,  nearly  all  actions 
were  **  extraordinary,"  and  in  the  time  of  Justinian  all.  Compare 
Wamkoenig  Inst.  Book  IV.  tit,  4.  et  tit  7.  §§  1056  et  seq,  and  1084.  etseq,  ; 
and  Voet.  com,  ad.  pand,  lib,  4.  tit,  1.  §  1.  2.  **  Though  the  more  correct 
rule,  having  respect  to  Eoman  Law,  required  the  remedy  or  relief  from 
enormous  lesion  to  be  by  action  on  the  contract  itself,  it  has  become  the 
practice  in  our  courts  to  take  advantage  of  it  by  way  of  restitutio  in 
integrum.*'    Lorenz*  Vanderkeessel.  Thea,  901. 
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is  no  novelty  in  a  "utilis  actio  ex  empto  "  to  set  aside  a  sale ; 
Dig.  19.  1.  fr.  11.  §  6.  (de  act.  empti.) ;  and  for  rectifying 
inequality  of  the  price  when  the  thing  purchased  has  any  vice 
or  patent  disease  or  defect;  Dig.  21.  l.fr.  1.  ^penult,  in  Jin  et 
§  vlt.fr.  2.  3.  4  (de  aedilit.  edict.) ;  it  is,  moreover , evident  that 
before  the  said  law/r.  2.  Code  h.  t.  (the  authors  of  which,  the 
Emperors  Diocletian  and  Maximian,  reigned  after  the  death  of 
the  illustrious  jurisconsults  of  the  Pandects),  enormous  lesion 
was  not  only  reprobated,  but  remedies  were  afforded  against  it. 
Dig.  23.  3./r.  6  .  §  vlt.*  (dejure  dotium);  Dig,  17.  2.  Jr.  78.  79 
(pro  socio).  For  any  manifest  inequity  was  to  be  rectified  **  by 
a  judicum  bonae  Jldeiy**\  as  Paulus  says  in  the  fr.  79.  just 
cited ;  and  therefore  proof  of  grave  lesion  might  be  given  in 
any  of  the  actions  **pro  socio,"  "ex  empto,"  "  vendito,"  and 
the  like,  in  order  that  the  judge,  estimating,  in  accordance 
with  the  nature  of  actions  bonae  Jidei.  how  much,  even  beyond 
the  convention  of  parties,  is  due  to  the  Plaintiff  in  right  and 
equity,  might  restore  that  equality  which  had  been  neglected 
in  the  making  of  the  contract;  not  to  say, moreover,  that  already 
in  the  time  of  Ulpian  the  same  choice  had  been  allowed  to  a 
person  who  possesses  a  thing  at  too  low  a  valuation  [e.g.,  a 
thing  given  to  a  husband  as  dowry,  for  the  appraised  value 
of  which  he  had  to  account,  Tr.],  either  to  restore  the 
thing  itself  or  make  up  its  true  value.  Dig.  23.  3.  Jr.  12.  §  1 
(de  jure  Dotium).  Consequently  in  the  said  lex  2.  Code  h.  t^ 
nothing  new  is  introduced  except  the  definition  of  what 
constitutes  enormous  lesion — viz.,  a  price  which  exceeds  the 
fair  amount  by  a  half,  this  having  been  previously  left  to  the 
discretion  of  the  judge.  And  it  is  on  this  ground,  I  opine, 
that  although  by  our  usages  the  practice  is  to  pray  for 
restitution,  as  already  said,  nevertheless  liberty  to  sue  for 
restitution  is  not  limited  to  the  ordinary  term  of  four  yeai-s, 
but,  after  the  example  of  the  personsd  action  **  ex  empto," 
continues  for  full  thirty  years.  Sande  decia.  Frisc.  lib.  3.  tit.  4^ 
dejin.  11 ;  Grotius  Manud.  ad  jurisprud.  HoU.  lib.  3.  cap.  vlt. 
n,  16.  17 ;  Ant.  Matthaeus  de  auctum.  lib.  1.  cap,  16.  num.  68. 


*  The  words  of  the  golden  rule  of  the  Roman  Law,  contained  in  this 
text  of  Pomponius,  are  quia  bono  et  aequo  nan  conveniat^  aut  lucrari  aliqurm 
cu/m  damno  alteriuSy  aut  damnum  sentire  per  alterius  lucrum^  **  for,  IT  is 
INCONSISTENT  WITH  EIGHT  AND  EQUITY  THAT  ONE  SHOULD  EITHER 
PEOFIT  BY  AN0THEE*8  LOSS,   OE  BE  DAMNIFIED    BY    ANOTHBE'S    GAIN." 

The  same  maxim  is  laid  down  in  terser  terms  in  Diy,  12. 6. 14. : — ^^Naiura 

aequum  esty  NEMINEM  CUM  ALTEEIUS  DETEIMENTO  FIEEI  LOCUPLETIOEEM." 

t  An  action  of  that  class  in  which  the  praetor  administered  equity 
and  adjusted  the  mutual  daims  of  the  parties.  See  the  last  note  but 
one,  p.  115. 
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in  fine;  though  Perezius  Code  h.  t.  num.  tdt.  states  that  other 
periods  [of  prescription]  are  fixed  elsewhere.* 

§  6.  There  is  no  distinction  between  a  vendor  and  a 
purchaser  in  respect  to  this  remedy  against  lesion. t  For 
although  in  the  said  fr.  2.  of  the  Cod.  h.  t.  mention  is  only 
made  of  an  injured  vendor,  yet  the  same  reason  of  equity 
applies  to  the  case  of  a  purchaser  to  prevent  him  from 
sustaining  enormous  lesion ;  seeing  that  the  obligation  of  each 
is  equal,  and  equally  a  principal  one,  and  results  from  a 
contract  of  the  class  called  bonaefidei  ;  and  indulgence  is  rather 
to  be  shown  to  a  purchaser  who  errs  in  respect  to  the  price 
than  to  the  vendor  who  has  the  ownership ;  for  eveiy  one 
may  and  ought  rather  to  know  the 'value  of  his  own  property 
than  of  that  of  other  people.  Cod.  h.  t.  fr.  15 ;  Arg.  Cod.  40. 
5./r.  24.  §  12  {fidei  commiss.  lihert.)  ;  Fachineus  controv.  lib.  2, 
<r.  16 ;  Pinellus  ad.  I,  2.  Cod.  de  rescind,  vend,  part  1.  cap.  2. 
num.  1  ;  Donellus  ad.  I.  2.  Cod.  de  rescind,  vendit.  num.  17  ; 
Carpzovius  Defin.  For.  part  2.  constit.  34.  defin.  8 ;  Resp. 
Jurisc.  HoU.  part  3.  vol.  1.  consil.  14.  A  purchaser  is 
considered  to  have  suffered  lesion  beyond  a  half,  not  merely 
when  (for  example)  he  has  bought  a  thing  worth  ten  gold 
pieces  for  twenty- one,  but  also  when  he  has  bought  it  for 
sixteen  [i.e.,  not  only  when  he  pays  more  than  double  the 
value,  but  when  he  pays  more  than  a  half  above  the  real 
value — Tr.].  For,  as  there  is  lesion  whenever  there  is  a 
want  of  just  proportion  between  the  price  and  the  commodity 
sold,  it  cannot  be  denied  that  just  as  a  vendor  is  presumed 
to  suffer  lesion  exceeding  a  half,  if  not  a  half  of  the  real  value 
be  paid,  and  therefore  when  paid  less  than  five  gold  pieces  for 
a  tiling  the  just  price  of  which  is  ten, — so  also  a  purchaser 
must  be  said  to  be  injured  if  he  pays  the  vendor  of  a  thing 
more  than  five  gold  pieces  above  its  true  value  of  ten.  It  is 
clear  law  that  in  the  contract  of  purchase  the  respective 
obligations  of  vendor  and  purchaser  are  equal,  and  that  the 

•  And  80  also  under  the  Law  of  Holland  the  right  to  relief  on  the 
ground  of  fraud  or  fear  is  not  prescribed  in  four  years  but  is  **  perpetual " — 
i.e.y  endures  for  30  years ;  and  relief  on  the  ^und  of  minority  prescribes 
in  four  years,  but  a  minor  as  well  as  a  major  may  be  relieved  on  the 
groimd  of  enormous  wrong  at  any  time  within  30  years.  Lorenz*  Vander- 
keessel  Thee,  881.  and  900 ;  Code  2.  22.  4 ;  l>ig.  4.  3.  28. 

t  This  has  been  questioned,  and  it  has  been  said  that  there  is  no 
authority  for  the  doctrine  that  the  buyer  is  equally  entitled  to  rescind 
the  contract  when  he  has  suffered  lesion  beyond  one  half  of  the  price. 
Mackenzie's  Roman  Law,  p.  220.  citing  Maynz  §  297.  Puchta  also  takes  the 
same  view.  Maynz  §  214  (not  297)  rejects  very  positively  the  view  here 
taken  by  Voet. 


Digitized  by  LjOOQIC 


118  LIB.  XVIII.   TIT.  V.      DE  RESCIND.   VENDIT.,   ETC. 

vendor,  on  the  one  hand,  ought  to  acquire  ten  aurei  by  way 
of  price,  in  the  stead  of  a  thing  worth  ten  aurei  which  is  lost 
to  his  patrimony,  and  that  the  purchaser  who  on  the  other 
hand  diminishes  his  patrimony  by  the  payment  of  ten  aurei 
ought  to  have  the  worth  of  ten  in  the  value  of  the  thing  sold ; 
since  therefore  each  is  bound  to  the  other  for  the  same 
quantity,  either  in  price  or  in  commodity,  it  would  be 
inequitable  that  the  one,  any  more  than  the  other,  should 
be  damnified  without  legal  remedy  or  rectification  of  the 
inequality ;  but  this  would  happen  if  a  vendor  who  receives 
less  than  five  aurei  for  a  thing  worth  ten  might  have  redress, 
and  not  also  a  purchaser  who  pays  more  than  five  above 
the  true  value  of  ten  aurei,  and  thus  equally  suffers  equal 
lesion  in  respect  to  quantit}'  as  the  vendor.  Further,  as  the 
remedy  under  this  law  also  holds  in  Baiter,  as  will  be  here- 
after shown,  barter  being  similar  to  purchase,  wherefore  as 
the  same  amount  of  lesion  on  the  side  of  either  party  to  that 
contract  affords  scope  for  the  aid  of  this  remedy,  so  also  there 
is  no  reason  why  in  the  contract  of  purchase  the  same  amount 
of  lesion  should  not  give  the  right  of  invoking  this  remedy 
equally  to  the  purchaser  as  to  the  vendor.  Most  authors  admit 
that  this  was  the  more  common  opinion  among  the  ancients, 
though  Fachineus  Contrav.  lib.  2.  cap.  16;  Pinellus  ad  1. 2.  Cod. 
de  rescind,  vend,  part  1.  cap.  2.  num.  4  et  seq. ;  Mysingerus 
cent.  4.  obsoT.  73 ;  Zoesius  ad  Pand.  h.  t.  num.  6  ;  Donellus 
ad.  I.  2.  Cod,  h.  t.  num.  17.  dissent  from  it ;  and  that  this 
view  is  favoured  by  the  gloss  and  most  received  in  the  Courts 
is  testified  by  Covarruv.  variar.  resolut.  lib.  2.  cap.  8.  num.  8 ; 
Responsa  Jurisc.  Holl.  part  3.  vol.  I.  consil.  14.  That  the 
remedy  is  competent  to  the  heirs  of  both  vendor  and  purchaser, 
although  not  exercised  by  the  deceased,  can  hardly  be  doubted 
if  one  considers  that  an  heir  has  the  same  rights  and  powers 
as  the  defunct.  Dig.  50.  17.  59  {de  reg.  juris).  For  be  it  that 
3'ou  allow  here  the  [competency  of  the]  actio  ex  empto,*  this 
action,  according  to  the  principles  of  law,  is  given  both  to  and 
against  heirs ;  or  [if  you  contend]  that  the  aid  of  Restitutio 
must  be  prayed  for,  then  that  this  is  not  to  be  denied  to  the 
heirs  of  minors,  if  sued  for  on  the  ground  of  minority,  appears 
from  Dig.  4.  4.  fr.  18.  §  vlt.  fr.  19  {de  minor.  25.  annis) ; 
Gothofredus  in  not.  ad  L  2.  Cod.  h.  t.  And  because  a  creditor 
in  selling  a  pledge  is  considered  to  be  in  the  place  of  the 
debtor,  so  that  the  debtor  can  sue  the  purchaser  even  for 
restitution  of  the  thing  itself  under  pacts  annexed  by  the 
creditor  to  the  sale  of  the  pledge,  just  as  if  he  himself  had  sold 

*  Eeferring  to  the  discussion  in  §  4. 
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it  and  a  pact  been  annexed  providing  for  the  restitution  of  the 
thing  on  refund  of  the  price  ;  Dig.  20.  5./r.  7.  §  1  (de  distract, 
pign.  et  hypoth.)  ;  Dig,  13.  7-/r.  18  {de  pignoi  at,) ;  so  also  the 
debtor  himself  has  a  right  to  this  remedy  [of  rescission  on  the 
ground  of  enormous  lesion].  Pinellus  ad  L  2.  Cod.  de  rescind, 
vend,  part  2.  cap.  2.  num.  1  et  seq. 

§  6.  A  vendor  or  purchaser  has  this  remedy  of  the  lex  2. 
against  the  purchaser  or  vendor  with  whom  he  has  contracted, 
but  not  against  a  third  party  to  whom  the  purchaser  may  have 
again  alienated  the  thing ;  for  this  is  a  personal  action  arising 
from  contract,  although  in  practice  concurrent*  with  the 
**  restitutio  in  integrum."  Gomezius  rar.  resol.  torn.  2.  cap.  2. 
n.  22.  in  med. ;  unless  the  purchaser  be  an  mdigent  person 
and  it  can  be  proved  that  after  having  bought  the  thing  below 
its  value  he  fraudulently  sold  it  again  in  order  to  defraud  the 
vendor,  also  for  less  than  it  was  worth,  and  that  the  second 
purchaser  was  a  participator  in  the  fraud.  Arg.  Cod.  8.  30.  fr.  1. 
{sivenditopign. agatur)\Dig.  17. l./r.8.  §  l{Mandati)\  Fachineus 
Controv.  lib.  2.  cap.  18 ;  Covarruvias  Var.  resol.  lib.  2.  cap.  3. 
num.  10;  Respons.  Jurisc.  HoU.  part  5.  consil.  172.  But  even 
if  the  second  purchaser  was  free  from  complicity  in  the  fraud, 
nevertheless  it  would  be  unjust  that  he  should  be  a  gainer  by 
the  first  vendor's  loss,  and  therefore  equity  demands  that  the 
first  vendor  should  have  redress  against  the  second  purchaser, 
at  all  events  through  the  medium  of  **  restitutio  in  integrum,'* 
when  the  first  purchaser  is  insolvent.  Arg.  Dig.  44.  fr.  13.  § 
ult.fr.  14. /r.  15  {de  minor.  25.  annis);  Cod.  8.  30.  fr.  3  (si 
vedito  pign.  agatwr).  Nor  perhaps  would  it  be  wrong  to 
concede  th^t  the  injured  first  vendor  may  have  recourse  to  the 
**  actio  Pauliana " ;  t  for  the  first  purchaser,  in  selling  the 
thing  again  for  a  low  price  in  fraud  of  the  vendor,  may  be 
considered  to  have  made  a  gift  to  the  second  purchaser,  to  the 
extent  to  which  he  has  sold  it  to  him  for  less  than  the  true , 
value ;  but  when  things  are  gifted  in  fraud  of  creditors,  fraud 
on  the  part  of  the  recipient  is  not  necessar}'  to  support  the 
**  actio  Pauliana  " ;  and,  when  both  parties  are  in  the  same 
case,  the}'  who  sue  to  avoid  a  loss  are  in  a  better  position  than 
those  who  sue  to  snatch  a  profit.  Dig.  42*  tit.  8.  fr.  6.  §  11 
{quae  in  fraud  cred.fa^ta  sunt  ut  restit.) ;  compare  Tii-aquellus 
ad  Cod.fr.  8.  de  revoc.  donat.  (8.  56)  r.  **  revertatur  "  num.  329. 
Covarruvias  d.  lib.  2.  cap.  3.  num.  10;  Berlichius  decis.  157. 

*  When  more  than  one  form  of  action  is  available  at  the  same  time 
they  are  said  to  be  **  concurrent." 

t  See  Lib,  42.  tit,  4  {Quae  in  fraudem  creditorum  facta  stunt,  ut 
restituantur). 
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And  the  texts  cited  against  this  view  by  Pinellus  ad  I.  2. 
Cod.  de  rescind,  vend.  (4.  44)  part  2.  cap.  1.  num.  82.  and  by 
Fachineus  d.  lib.  2.  cap.  18.  are  not  opposed  to  what  has  just 
been  said;  for  although  according  to  the  rescript  in  lex  1. 
Cod.  8.  30  {si  vend.  pign.  agatur),  rescission  may  be  demanded 
of  a  fraudulent  sale  of  a  pledge  made  by  a  creditor,  when  there 
has  concurrently  been  fraud  on  the  part  of  the  purchaser,  it  is 
not,  however,  denied  that  rescission  is  to  be  allowed  if  the 
purchaser  has  not  been  in  fraud  ;  and  so  we  must  supply  from 
lex  3.  of  the  same  title  of  the  Code  which  allows  rescission 
generally,  the  words  **  if  the  selling  creditor  is  insolvent," 
which  are  wanting  in  lex  1.  Much  less  can  the  passage  in 
Cod.  8.  54:. fr.  15  (de  donat.)  be  urged  against  our  argument; 
for  that  simply  says  that  the  burden  of  a  debt  falls  not  on  a 
donee  but  on  the  donor's  heir,  and  does  not  deny  that  a  gift 
made  in  fraud  of  creditors  may  be  set  aside,  when  the  donor  is 
by  reason  thereof  insolvent. 

§  7.  The  proof  of  enormous  lesion  lies  on  the  plaintiff, 
for  it  is  a  question  of  fact ;  and  it  is  not  to  be  presumed  in 
contracts  obligatory  on  both  parties  [bilateral  contracts — Tr.]. 
Further,  regard  is  to  be  had  to  what  would  have  been  the  just 
price  at  the  time  of  the  sale,  in  the  place  where  it  was  made  ; 
and  not  to  the  value  of  the  commodity  at  the  time  of  action ; 
Cod.  h.  t,  fr.  6.  in  fine ;  otherwise  a  host  of  sales  would  be 
invalidated,  seeing  that  the  value  of  things  varies  in  different 
places  ;  Dig.  1.  34.  fr.  3  {de  eo  quod  certo  loco.) ;  and  prices  rise 
and  fall  from  day  to  day  according  to  the  fluctuations  of  their 
value  in  public  opinion,  the  relative  scarcity  or  abundance  of 
the  articles,  and  other  circumstances ;  Dig.  35.  2./r.  63.  §  vlt. 
{ad  leg.  Falcid.) ;  and,  as  Seneca  has  well  said,  *'  the  value  of 
anything  is  what  it  is  worth  at  the  time  "  [i.e.,  what  it  will 
fetch].  Lib.  6.  de  Benef.  cap.  15.  Whether  a  price  is  just  or 
unjust  is  to  be  estimated  according  to  the  quality  of  the  thing 
and  what  it  will  yield  {reditnum  qiuintitas) — the  amount  of 
its  returns.  Cod.  h.  t.  fr.  16  ;  Dig.  27.  9.  fr.  pen.  {de  reb. 
eomm  qui  sub.  tut.  vel.  cura  sunt,  dc).  No  account  is  to  be 
taken  of  any  special  affection  which  one  entertained  for  the 
thing  sold;  Arg.  Di{j.  35.  2./r.  62.  §  1 ;  fr.  63  {ad  leg.  Falcid.) ; 
Covarruvias  var.  resol.  lib.  2.  cap.  3.  num.  4;  nor  of  the 
circumstance  that  after  the  sale  a  treasure  may  have  been 
found  in  a  field  sold  for  a  low  price,  for  that  can  neither  be 
called  a  part  of  the  land  nor  fruits  of  the  land.  Dig.  24.  3. 
fr.  7.  §  12  {soluto  matrimon.),  but  is  rather  to  be  considered 
the  "gift  of  fortune*'  and  a  "godsend"  {donnm  foHunae  et 
Deibeneficium  ac  munus  loci).    Dig.  41.  l./r. 63. §  1  {de  acquir. 
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rer.  doming  ;  Cod.  10.  15  {de  thesawis) ;  Sixtinus  de  regalibus 
lib.  2.  cap.  21.  nvm.  43.  44. 

§  8.  If  a  defendant  sued  in  this  action  has  elected  an 
entire  dissolution  of  the  sale,-  the  one  party  must  return  the 
very  thing  sold,  and  the  other  the  price  paid.  Cod.  h.  t,  ft.  2. 
And  it  is  the  better  opinion  that  restitution  must  also  be  made 
of  any  necessary  or  useful  expenditure  which  the  purchaser 
has,  in  good  faith,  laid  out  in  the  meanwhile  on  the  thing 
purchased.  For  if,  when  a  minor  is  restored  against  a  sale  of 
his  property,  on  the  ground  of  minority,  he  is  bound  to  render 
to  the  purchaser  what  has  been  expended  by  the  latter,  not- 
withstanding the  favour  otherwise  shown  to  the  '  age  and 
condition  of  minors  ;  Dig,  4.  4.  fr.  89.  §  ult.  (de  minor.  25. 
<innis) ;  Cod.  5.  ll.fr.  16.  in  fine  {de  praediis  et  aliis  reb.  minoi'. 
sine  decret.  non  alien.) ;  and  if  one  who  has  sold  subject  to  the 
pact  of  **  addictio  in  diem  "  is  compelled,  when  the  sale  has 
been  dissolved  by  his  acceptance  of  a  better  offer,  to  restore 
necessary  expenditure,  although  the  purchaser  knew  how  frail 
was  his  tenure  of  ownership ;  Dig.  18.  2.  fr.  16  (de  in  diein 
€uldict.)  ;  and  finally,  if  the  expenditure  on  the  reconstruction 
of  a  house  that  has  been  burned  down,  made  by  a  fiduciary 
heir  burdened  with  a  fidei  commissium  from  a  certain  date, 
must  be  refunded  to  him,  although  he  knew  that  he  had  only 
a  temporary  ownership ;  Dig.  12.  6.  fr.  40.  §  1  (de  condict. 
indeb.) ;  why  should  not  a  purchaser  have  the  same,  yea,  a 
better  right,  after  the  dissolution  of  a  sale  on  the  ground  of 
enormous  lesion,  to  recover  improvements  made  by  him  in 
good  faith  on  a  thing  of  which  he  had  by  purchase  acquired 
the  fullest,  and  not  merely  a  temporary,  right  of  dominium  ? 
Not  to  say  that  in  this  case  the  same  reason  that  applies  to  an 
action  **  ex  empto  "  and  to  one  for  restitution  on  the  ground  of 
enormous  lesion  also  applies  to  redhibitory  actions,*  inas- 
much as  in  both  the  dominium  has  from  the  first  been  trans- 
ferred to  the  purchaser  and  accepted  by  him  with  the  intention 
that  it  should  remain  with  him  in  perpetuity,  never  to  be  lost 
by  him  unless  on  account  of  a  new  cama  and  a  new  intention, 
and  yet  in  both  the  dominiu7n  afterwards  reverts  to  the  pur- 
chaser when  the  sale  is  dissolved  on  account  of  the  discovery 
of  a  lesion  which  was  unknown  at  the  time  of  the  contract  (for 
there  is  no  doubt  that  there  is  lesion  also  in  the  purchase  of 
a  thing  which  would  not  have  been  bought  if  some  latent  defect 
in  it  had  been  known  to  the  purchaser) ;  and  nevertheless  not 

*  For  the  meaning  and  nature  of  the  Actio  Redhibitoriay  see  the 
translator's  Introductory  Note  to  Lib.  21.  tit,  1.  post. 
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only  the  price,  but  the  expenses  made  on  the  "  vitious  "  artiiele 
may  be  recovered  by  the  redhibitory  action,  as  may  be  collected 
from  Dig.  21.  1.  frl  27.  fr,  29.  §  uk.  fr.  30.  §  1.  /r.  31.  pr.  (d^ 
aedilit.  edict.) ;  compare  Pinellus  ad  2.  2.  Cod.  de  rescind, 
vendit.  part  2.  cap.  3.  num.  1  et  seq. ;  Garsia  de  expends  et 
meliorat.  cap.  18.  n.  18 ;  Fachineus  controv.  lib.  2.  cap.  20.  in  pi\ 

§  9.  As,  however,  laudemia  [i.e.,  compositions  on  new 
entries]  have  frequently  to  be  paid  to  feudal  and  emphyteutical 
superiors  in  respect  of  sales,  or  the  tax  of  two  and  a  half  per 
cent,  or  other  proportion  of  the  price  to  the  Fisc,  and  most 
consider  that  taxes  paid  to  the  Fisc  cannot  be  reclaimed  on 
account  of  the  dissolution  of  a  sale  on  the  ground  of  enormous 
lesion,  although  they  are  not  to  be  paid  twice  over  on  a  rescission 
for  this  cause  (being  taxes  due  on  the  contract  and  not  on  its 
dissolution),  and  some  think  that  the  same  rule  holds  in  regard 
to  laudemiay  though  others  dissent  from  this — see  Garsia  de 
expens.  et  meliorat.  d.  cap.  18.  num.  46.  et  seq. ;  Pinellus  ad  L  2. 
Cod.  de  rescind,  vend,  part  2.  cap.  8.  num.  35  ;  Gomezius. 
variar.  resol.  torn.  2.  cap.  2.  num.  31 — we  may  therefore  sa}' 
that  whenever  the  Fisc,  or  Feudal  Superiors,  to  whom  these 
payments  have  been  made  on  account  of  a  sale  which  has  been, 
dissolved  by  this  remedy  are  not  obliged  to  restore  them,  the 
vendor  must  refund  to  the  purchaser  these  also,  together  with 
the  other  outlay  on  the  thing  purchased.  Arg.  Dig.  21.  l./r.  27^ 
in  fin.  {de  aedilit.  edict.). 

§  10.  As  respects  the  fruits,  the  purchaser  is  not  obliged 
to  restore  any  he  has  taken  in  the  interval  before  litis-contesta- 
tion,  whether  they  have  been  already  consumed  or  are  still 
extant  at  the  time  of  litis-contestation ;  for  he  made  these  his 
own,  not  as  a  bond  fide  possessor ^  but  by  right  of  ownership  ;. 
and  so  on  the  other  hand  neither  has  interest  on  the  purchase 
money  to  be  restored,  except  from  the  time  of  litis-contestation, 
but  it  is  rather  to  be  compensated  with  [i.e.,  set  oflf  against], 
the  fruits  remaining  with  the  purchaser;  the  said  second  lex 
of  the  Cod.  h.  t.  (Cod.  4.  44),  and  the  whole  of  our  law  [i.e., 
the  Boman  Law]  being  entirely  silent  as  to  the  restitution  of 
fruits  or  interest  after  the  dissolution  of  a  sale  on  the  ground 
of  enormous  lesion  ;  although,  by  reason  of  the  inequality 
between  the  commodity  sold  and  the  price,  the  fruits  usually  do 
not  correspond  to  the  interest  on  the  price.*     If  you  put  the 

*  Id  esty  are  not  generally  equivalent  in  value  to  the  interest  on  the 
price ;  or  rather  have  not  even  that  approach  to  a  reasonable  ratio  to  it, 
the  want  of  which  reasonable  correspondence  of  the  price  to  the  value  of 
the  commodity  constitutes  legal  lesion. 
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case  that  the  vendor  has  suffered  lesion  [by  the  sale],  and  that 
the  purchaser,  on  being  sued  by  him,  has  preferred  to  have  a 
dissolution  of  the  contract,  it  must  indeed  be  admitted  that  the 
latter  would  probably  gain  more  by  retaining  the  fruits,  than  if,, 
after  restoring  these,  he  received  in  return  the  interest  on  the 
insufficient  price ;  but  the  sufferer  must  take  ihe  blame  on 
himself  for  having  been  ignorant  of  the  value  of  his  own  property 
both  at  the  time  of  sale  and  during  the  whole  of  the  interme- 
diate period  down  to  the  institution  of  the  suit,  for  he  not 
only  might  but  ought  to  have  known  this.  Code  h.  t.  fr.  15. 
On  the  other  hand,  if  it  is  the  purchaser  who  has  been  cir- 
oumvented  in  respect  to  the  price,  and  the  vendor,  being 
thereupon  sued,  prefers  to  recede  from  the  purchase,  after 
having  for  a  loug  time  had  the  use  of  the  excessive  price, 
and  thus  can  gain  more  from  the  greater  amount  of  interest 
than  is  represented  by  the  value  of  the  fruits  which  have 
been  taken,  then  the  purchaser  must  accept  this  loss  as 
the  result  ,of  his  own  fault  in  not  having  more  promptly 
ascertained  the  true  value  of  a  thing  which  had  now 
become  his  own,  and  as  speedily  as  possible  pursued  his 
remedy  under  this  second  lex ;  so  that  the  maxim  that  "  he 
who  suffers  loss  through  his  own  negligence  is  not  considered 
damnified  "  applies  to  both ;  inasmuch  as  they  both  failed 
to  avail  themselves  timeously  of  the  remedy  for  lesion  given 
by  the  law.  Dig.  50.  17.  fr.  203  (de  reg.  juris) ;  Gomezius 
varior.  resol.  torn,  2.  cap.  2.  num.  24 ;  Fachineus  controv.  lib.  2» 
cap.  24  ;  Ant.  Faber  de  error pragmat.  decad.  7.  error.  7.  num.  1 ; 
Merenda  controv*  lib.  1.  cap.  46;  Pinellus  ad.  I.  2.  Cod.  de 
rescind,  vend,  part  2.  cap.  4.  num.  1.  et  seq. ;  Mynsingerus 
Cent.  4.  observ.  73.  n.  8  ;  Parladorius  rerum.  quotid.  lib.  2.  cap. 
Jin.  part  5.  §  16.  num.  12 ;  Sande  decis.  Frisc.  lib.  8.  tit.  4. 
dejin.  12.  in  fine.  Nor  is  this  opinion  negatived  by  the  argument 
founded  on  **  addictio  in  diem  "  drawn  from  Dig.  18.  2./r.  4.  §  4. 
fr.  6  {de  in  diem  addictio) ;  for  there  the  purchase  is  entirely 
dissolved  by  force  of  the  pact  annexed  ab  initio  by  consent  of 
both  vendor  and  purchaser,  and  so  only  a  revocable  dominium 
was  acquired  by  the  latter,  neither  of  which  occurs  in  the  case 
before  us;  and  therefore  the  ratio  is  different.  Neither  is 
our  opinion  controverted  by  the  circumstance  that  in  the 
**  redhibitory  action  "  the  thing  must  be  returned  together  with 
its  fruits,  and  the  price  with  interest ;  Dig.  21.  1.^'.  29.  §  2 
{de  aedUit  edict.) ;  and  that  yet  not  less  there  than  here,  the  in-e- 
vocable  dominium  of  a  res  vitiosa  was  at  the  first  transferred  to 
the  purchaser  but  the  purchase  may  equally  be  resiled  from, 
against  the  will  of  the  vendor,  on  the  ground  of  lesion.  For 
although  there  is  a  resemblance  in  this  thii'd  case,  nevertheless. 
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80  far  as  regards  the  present  question,  there  is  this  difference, 
that  in  the  redhibitory  action  there  is  no  fault  on  either  side, 
or  at  least  it  might  easily  be  absent,  the  vice  or  defect  being 
latent  and  both  the  vendor  and  purchaser  reasonably  ignorant 
of  it ;  and  moreover,  the  vice  such  that  the  purchaser 
would  not  have  bought  the  thing  had  he  known  of  it; 
wherefore  it  would  be  just  that  the  whole  sale  should  be  as 
completely  dissolved  as  if  it  had  never  been ;  and  certainly 
this  is  most  thoroughly  effected  when  both  the  thing  together 
with  the  fruits,  and  the  price  together  with  interest  are 
returned.  But  in  our  case  there  is  always  rashness  in  making 
the  contract  and  negligence  {culpa)  on  the  part  of  a  person 
ignorant  of  the  true  value  of  his  own  property,  which  he  could 
have  ascertained  by  consulting  more  experienced  persons,  and 
of  which,  according  to  a  precept  of  law,  he  ought  not  to 
have  been  ignorant.  Code.  h.  t.  fr.  15.  Moreover,  what  is 
claimed  on  the  groimd  of  lesion  is  not  simply  a  rescission  of 
the  sale,  as  in  the  redhibitory  action,  but  an  alternative,  in 
accordance  with  the  said  I.  2.  Code  h,  t. ;  so  that  it  is  not  to 
be  wondered  at  that  on  the  defendant's  election  of  a  dissolution 
of  the  contract,  a  less  full  restitution  should  be  made  in  regard 
to  the  fruits, — often  gathered  only  after  special  care  and 
industry  on  the  part  of  the  purchaser.  There  is  little  force  in 
the  argument  that  when  a  minor  is  restored  against  a  sale,  the 
iruits  are  to  be  returned  to  him  along  with  the  thing  sold. 
Dig.  4.  4.  fr,  24.  §  4  (d^  minor  25.  annis) ;  or  that  when  an 
alienation  is  made  of  a  pupil's  lands  without  judicial  decree, 
and  is  therefore  ipso  jure  void,  repetition  is  made  equally  of 
the  lands  and  their  fruits.  Code  5.  74.  fr.  1  {si  major  factus 
alien,  rat.  habuerit)  and  other  similar  cases.  For  minors  are 
more  favoured  with  respect  to  restitution  than  are  majors, 
and  moreover  restitution  of  fruits  is  more  readily  imposed 
when  the  sale  is  ipso  jure  null,  and  when,  therefore,  a  purchaser 
devoid  of  title  collects  the  fruits  not  for  his  own  but  for  the 
pupil's  benefit. 

§  11.  As  neither  the  fruits  of  thing  sold,  nor  the  interest 
of  the  price  has  to  be  restored,  it  follows  that  when  the 
defendant  elects  the  rectification  of  the  price,  no  interest  is  due 
for  the  period  prior  to  litis-contestation,  either  on  what  has  to 
be  supplemented  by  the  purchaser,  or  on  what  must  be  returned 
by  the  vendor ;  especially  when  we  consider  that  there  is  no 
cause  at  all  for  the  obligatio  uswraria.*     For  the  second  lex 

♦  See  the  title  on  Interest  Lih,  22.  tit  1.  An  obligation  to  pay 
usury  (/.e.,  interest)  only  arose  from  either  express  agreement  or  moray — 
default. 
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Cod,  h.  t.  only  provides  that  the  vendor  ''should  receive  from 
the  purchaser  what  is  wanting  to  make  up  the  just  price." 
That  there  is  no  agreement  to  pay  interest  is  manifest.  It  is 
also  evident  that  mora  ex  persona  has  not  taken  place  so  long 
as  no  demand  has  been  made.  And,  lastly,  it  cannot  be  said 
that  there  has  been  any  mora  ex  re*  from  which  interest  would 
be  due,  since,  according  to  what  has  been  already  shown,  the 
purchaser  is  not  bound  to  restitution  of  the  mesne  fruits  of  the 
thing  sold.  Arg.  Cod.  4.  4i9.fr,  5.  de  act,  empti. ;  Sande  deds. 
Frisc.  lib.  8.  tit.  4.  dejin,  14. 

§  12.  Although  in  the  said  lex  2  of  Cod.  h.  t.  mention  is 
only  made  of  land,  the  remedy,  nevertheless,  applies  also  to 
houses  and  valuable  moveables  (but  not  to  Simplariae  Vendi- 
tiones  t  (sales  of  things  of  trifling  value) :  both  because  the 
said  second  lex  only  refers  in  the  preface  to  things  of  consider- 
able value  (res  niajoris  pretii),  and  also  because  the  more 
valuable  kinds  of  moveables  are  placed  on  the  same  footing  with 
immoveables  in  the  prohibition  against  alienation  of  a  pupil's 
property  without  judicial  decree,  as  being  such  that  their  sale 
may  cause  as  grave  lesion  to  minors  as  the  sale  of  immoveable 
property ;  Cod.  5,  48.  fr.  22  {de  administrat.  tut.)  ;  and  lastly, 
because,  equally  in  respect  of  moveables  of  considerable  value 
as  of  immoveables,  lesion  beyond  half  is  opposed  to  the  equality 
desiderated  in  commerciis ;  neither  is  it  consistent  with  natural 
reason  or  equity  that  lesion  beyond  a  half  in^[say]  the  case  of 
a  gem  worth  ten  thousand  aurei,  and  therefore  to  the  extent  of 
more  than  five  thousand  aurei,  should  go  without  remedy,  and 
that  a  rescission,  or  at  least  a  correction  of  the  inequity  of  the 
price  of  a  little  bit  of  land  worth  only  a  hundred  aurei  should 
be  obtainable  on  account  of  lesion  to  the  extent  of  fifty- two. 
Argentraeus  ad  constiet.  Britann.  art.  282.  lit.  F.  verbo,  ^'  pour 
deception  "  ;  Rebuffus  ad  constit.  reg.  torn.  2.  de  resciss,  contract, 
gloss,  15.  n.  84.  and  86  ;  Pinellus  de  rescind,  vend,  part  2. 
cap,  2.  n,  17;  Paulus  Voet  de  natura  mobilium  et  immobil. 
cap.  20.  n.  6. 

§  18.  Although  also  the  said  lex  2.  Cod.  h.  t.  only  speaks 
of  sale,  nevertheless  the  Doctors  extend  the  remedy  under  it 
to  all  actions  [styled]  **  bonae  fidei  "  in  which  there  is  the  like 

*  For  the  distinction  between  **  mora  ex  persona  *'  and  **  mora  ex  re  ** 
see  Lib.  22.  tit.  1.  §§  25.  26.  27. 

t  So  called  beomse  in  these  the  vendor  does  not  warrant  the  goods 
by  a  covenant  in  duplum,  or  for  double  value,  but  only  in  simj^lnm. 
Dig.  21.  1.  48. 
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ground  for  discouraging  manifest  inequity;*  and  properly  so, 
both  because  even  previous  to  the  said  lex  2,  relief  was  given 
to  persons  enormously  injured  in  the  contract  of  partnership, 
in  dowry,  and  the  like  ;  Dig.  17.  2.  fr.  78.  /r.  79  {pro  socio) ; 
Dig.  23.  3./r.  6.  §  vlt.  (de  jure  dot.) ;  and  because  the  same 
emperors  Diocletian  and  Maximian,  who  are  the  authors  of  the 
said  lex  2,  have  stated  in  general  terms  in  their  rescript 
in  Cod.  2.  54.  3  that  "  in  contracts  of  the  class  bonae  Jidei, 
public  rights  [and  therefore  the  particular  right  of  restitutio 
with  which  it  deals]  enure  to  the  benefit  of  majors  as  well 
as  minors,  ex  officio  judicis,^  on  investigation  of  a  cause"; 
and  agaia  in  Cod.  3.  38.  8,  **  because  in  actions  bonae  fidei 
what  has  been  done  inequitably  should  be  reformed,  there- 
fore relief  is  wont  to  be  given  even  to  majors  when  extra- 
judicial partitions  of  property  which  had  been  held  in  undivided 
community  have  been  made  fraudulently  or  wrongly."  Com- 
pare Lib.  10.  tit.  2  (de  famUiae  ercisc.)  n.  35  {of  this  work). 
Therefore  as  Barter  is  akin  to  purchase  ;  Arg.  Dig.  18.  1. 
fr.  1.  pr.  {de  contrah.  empt) ;  Inst  3.  24,  §  2  (d^  empt.  vend.) ; 
and  also  Letting  and  Hiring,  which  indeed  rest  on  the  same 
rules  as  purchase,  Inst.  8.  25.  pr.  {de  locat.  condtcct.),  and 
as  Datio  in  solatum  takes  the  place  of  purchase.  Code  8. 
4S.fr.  4.  {de  eviction.),  and  lastly,  as  Emphyteusis  also  nearly 
approaches  to  both  Purchase  and  Letting,  Inst.  3.  25.  ^  9  {de 
locat.  cond.),  it  was  equitable  that  in  all  these  also  there  should 
be  scope  for  the  remedy  given  by  the  said  lex.  2  (Pinellus  ad 
I.  2.  de  rescind,  vend,  part  1.  cap.  ult. ;  Mozzius  de  contrah.  de 
emptione  vend.  cap.  vlt.  quibtis  causis  annvUetwr  emptio  n.  18 ; 
Gomezius  variar.  resol.  torn.  2.  cap.  2  n.  22.  in  fine ;  Zoesius 
ad  Pand.  h.  t.  n.  17  et  seq.  ad.  n.  26 ;  Perezius  Cod.  h.  t.  num. 
porro  licet.  15),  with  this  exception,  that  the  doctors  reprobate 
it  in  the  bartering  of  ecclesiastical  benefices,  for  these  cannot 
have  any  valuation  placed  on  them  without  the  oflfence  of 
Simony,  and  enormous  lesion  can  neither  be  demonstrated  nor 
corrected  without  a  valuation.  Co varr u vias  ZiZ>.  1.  var.  resolut. 
cap.  5.  n.  8.  post.  med.  ;  Pinellus  ad.  I.  2.  Cod.  de  rescind. 

*  Puchta  holds  that  the  action  for  enormous  lesion  is  confined  to 
the  case  of  sale  only. 

t  Those  things  are  said  to  be  done  ex  officio  judicis  [or  ex  nohile 
officio]  which  the  judge  orders  though  not  expressly  claimed.  Thus  the 
fruits  of  a  thing  sued  for,  or  the  interest  of  a  sum  claimed,  are  awarded 
en  account  of  default  {mora)  **  officio  judicis,"  in  actions  of  the  class  styled 
honae  fidei,  Pothier  Pand,  50.  16.  121.  It  is  a  function  of  very  wide 
scope,  and  has  been  adopted,  under  the  same  name  of  Nohile  OMcium,  as 
inherent  to  the  jurisdiction  of  the  Supreme  Court  in  Scotland  (Erskine  1. 
3.  22).  The  Nohile  Officium  has  also  been  decided  to  have  vested  in  the 
District  Courts  of  the  Colony  of  Ceylon. 
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rend,  part  1.  cap.  8.  n.  16 ;  Rebuffus  ad  coTistit.  reg.  torn.  2. 
tract  de  resciss.  contract,  gloss.  15.  n.  9.  10. 

§  14.  In  Commodate  (Loan  for  use),  Deposit,  and  other 
contracts  very  dissimilar  to  Sale,  and  in  negotiations  of  the 
class  styled  "stricti  juris,"  this  remedy  was  inadmissible  under 
the  principles  of  the  Roman  Law.  For  although  good  faith 
does  not  allow  of  lesion  beyond  a  half  in  conventions  "  stricti 
juris,"  and  the  '*jus  civile"  did  not  sanction  it  in  these, 
nevertheless  it  tolerated  it,  in  requiring  that  the  judge  in 
deciding  in  these  should  examine  and  follow  the  actual  agree- 
ment of  parties,  and  not  what  ought  to  be  done  in  right  and 
equity  (ex  aequo  et  bono) ;  Dig.  45.  1.  fr.  99  (de  verb,  oblig.) ; 
hist.  3.  23.  (de  oblig.  ex  consensu) ;  while  on  the  contrary,  in 
actions  of  the  class  styled  **  honae  fidei "  the  judge  was 
accorded  the  wider  power  of  estimating  **  ex  bono  et 
aequo "  what  the  one  party  ought  to  render  to  the  other, 
although  that  was  not  included  in  the  agi'eement.  Inst. 
4.  6.  80  {de  action.)  ^  d.  tit.  Inst.  8.  28.  (de  oblig.  ex 
consensu),  and  so  also  of  correcting,  suo  officio,  any  manifest 
inequity  which  had  intervened  in  the  making  of  the  contract. 
IHg.  17.  2./r.  78.  fr.  79  {pro  socio) ;  Cod.  2.  54.  8  {quib.  ex 
causis  nmjores).  Though,  for  the  rest,  it  is  clear  that  even  in 
actions  bona£  fidei  lesion  to  the  extent  of  less  than  a  half  was 
tolerated,  though  not  also  approved,  for  it  was  allowed  indeed 
to  contracting  parties  to  circumvent  one  another  in  respect  to 
the  price  ;  Dig.  4.  4./r.  16.  §  4  {de  minor.  25.  annis) ;  but  not 
all  that  is  lawful  is  also  honourable.*  Dig.  50.  17.  fr.  144  {de 
reg.  juris.).  But  as  in  our  usages  [of  Holland]  the  more 
notable  distinctions  of  the  Roman  Law  between  actions  bonae 
fidei  and  actions  stricti  juris  have  been  abolished,  and 
moreover  redress  for  enormous  lesion  must  be  sued  for  not  by 
the  action  ex  empto  but  by  petition  for  restitution,  it  is  not  to 
be  wondered  at  that  some  authors  have  stated  that  now  this 
remedy  has  place  in  all  contracts,  those  of  strict  law,  therefore, 
included  ;  Hugo  Grotius  Manud.  adjurisprud.  HoU.  lib.  3.  cap. 
nit.  n.  7.  8.  9.  10 ;  Leeuwen  Cens.  For.  part  1.  lib.  4.  tit.  44. 
n.  2 ;  so  much  so  that  they  even  consider  that  a  **  compromise  " 
(transactio)  is  not  excluded  from  the  purview  of  the  said  lex  2. 
But  that  I  cannot  accede  to  their  opinion  as  regards  com- 
promises appears  from  what  I  have  said  in  the  title  de  trans- 
actionihas    (lib.   2.   tit.   15)    num.   24.   although    it   has   been 


•  **  Non  omru  quod  licet  hone&tum  e«<"  are  the   memorable  words 
of  the  jurisconBult  Paulus. 
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shown  in  num.  28.  of  the  same  title  that  compromises  may  be 
rescinded  on  certain  other  grounds. 

§  15.  It  must  however  be  remembered  that  the  benefit  of 
the  said  lex  2.  is  refused  in  many  cases,  even  in  contracts 
styled  bonae  Jidei.  For  it  has  no  place  in  the  sale  of  an 
inheritance,  whether  sold  simpliciter  or  as  an  incertum  [i.e.,  as 
a  doubtful  expectation  only] .  Dig.  18.  4.  fr.  10.  fr.  14.  §  1 
(de  hered.  vel  act.  vendita) ;  Sande  Decis.  Frisc.  lib.  8.  tit.  4. 
d^ftn.  15 ;  Joh.  Papon  lib.  16.  tit.  8.  arr.  18.  Nor  in  the  sale 
of  a  chance,  as  of  the  cast  of  a  net  and  the  like.  Dig.  18.  l./r.  11. 
^tdt.  (de  contrah.  empt.);  Dig.  19.  l./r.  12  (de  action,  empti); 
Arg.  Dig.  18.  4./r.  10.  de  hered.  vel  act.  vend.  And  in  the  same 
category  also  is  the  sale  of  all  those  things  the  benefit  or 
produce  of  which  is  uncertain,  such  as  the  sale  for  a  definite  sum 
of  the  right  of  opening  quarries  and  mines  and  of  taking  stones 
and  metals  from  them  for  a  definite  sum.  Sande  Decis.  Frisic. 
lib.  3.  tit.  4.  dejin.  6;  Ant.  Matthaeus  de  auction,  lib.  2.  cap.  4. 
n.  9.  10.  11.  And  also  the  sale  of  fruits  yet  to  be  produced 
from  a  certain  land,  on  account  of  the  evidently  uncertain 
quantity  and  value  of  the  crop ;  Arg.  Cod.  4.  32. 17  (de  usuris)  ; 
and  so  also  when  a  usufructuary  has  sold  his  usufruct.  Dig.  7. 1. 
fr.  12.  §  2.  de  usufr.  et  quemadmod.  quis  utat ;  Sande  lib.  3.  tit.  4. 
deJin.  16.  post  med. ;  or  when  a  life  annuity  is  sold,  in  view  of 
the  uncertainty  of  human  life  ;  or  lastly,  when  the  risk  of  mer- 
chandise is  undertaken  under  a  policy  of  insurance.  Zoesius 
ad  Pand.  h.  t.  n.  23. 

§  16.  This  remedy  also  ceases  when  a  testator  has  directed 
by  his  testament  that  a  thing  is  to  be  sold  for  a  certain  price 
which  is  less  than  half  its  value  ;  Dig.  30.  1.  fr.  49.  §  nit.  (de 
legatis  I.) ;  for  if  he  knew  its  just  value,  in  that  case  he  may  be 
considered  to  have  bequeathed  the  difference  to  the  purchaser ; 
and,  on  the  other  hand,  if  he  was  ignorant  of  its  value,  the 
mistake  will  be  no  reason  why  his  last  will  should  not  be 
carried  out,  because  effect  can  be  given  to  it.  Arg.  Inst.  2.  20. 
§  11  {de  legatis) ;  Pinellus  ad  I.  2.  Cod.  h.  t.  part  1.  cap.  1.  n.  19 ; 
Mozzius  de  contract,  de  empt.  vendit.  part.  uLt.  n.  16.  in  med. ; 
Hugo  Grotius  Manud.  ad  Jurisprvd.  HoU.  lib.  3.  cap.  uit.  n.  12 ; 
and  Groenewegen's  notes  to  that  passage.  Neither  does  the 
remedy  of  the  said  lex  2  have  place  when  a  sale  has  been  made 
by  public  auction  under  a  judicial  decree,  in  execution  of  a 
judgment ;  and  in  this  case,  in  Holland,  this  remedy  is  not 
allowed  even  when  the  church  or  pupils  are  the  execution 
creditors,  for  it  is  only  given  to  minors  whose  mortgaged 
property  has  been  solemnly  sold  with  the  result  of  enormous 
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lesion.  Dig^  4.  4./r.  9.  pr.  {de  minor,  25.  annis) ;  Cod,  2.  28.  1 
(si  adversus  vend,  pign.) ;  Neostadius  curiae  siipr.  decis,  75 ; 
Grotius  d,  lib,  3.  cap,  ult,  w.  11 ;  Groenewegen  ad  Cod.  h.  t. 
(4.  44)  I,  16.  et  ad  Cod.  8.  45.  13  {de  eviction,).  Indeed,  by  an 
imperial  rescript,  if  the  Fisc  has  sold  by  auction  the  goods  of 
debtors  for  debts  due  to  the  Fisc,  redress  against  such  a  sale 
should  not  be  given  even  to  debtors  who  are  minors.  Cod,  10. 
3.  5  {defide  etjure  hastae  Jiscalis) ;  Add  Cod,  4. 46.  2  (si  propter 
pensit,  public).  Unless  there  has  been  fraud  and  collusion  on 
the  part  of  the  oflScers  conducting  the  execution,  and  so 
partiality  in  the  sale  and  addiction ;  *  for  as  the  very  nature  of 
contracts  [classed  as]  bonae  Jldei,  and  more  especially  of  Sale, 
is  intolerant  of  fraud,  it  behoves  that  it  should  not  stand  valid 
to  the  prejudice  of  either  minors  or  majors ;  and  it  is  such  a 
self-interested  sale  made  in  bad  faith  that  is  the  subject  of 
Cod,  4.  44.  16.  (h,  t,)  and  Cod.  10.  82.  fr.  2  {de  fide  et 
ju/re  hastae  fiscalis).  Add,  however,  the  title  de  distract, 
pign,  et  hypoth,  {Lib,  20.  tit,  5.)  n,  8.  If  things  are  sold  by 
public  auction!  indeed,  but  without  the  intervention  of  the 
solemnities  of  a  fiscal  sale,  without  judicial  decree,  and  by 
the  free  will  of  the  owner,  though  under  the  pressure  of 
indebtedness,  the  better  opinion  is  that  the  remedy  of  the 
lex  2  is  admissible ;  for  although,  generally,  the  value  of  a 
thing  is  what  it  will  fetch  when  sold  publicly,  nevertheless  it 
may  be  collected  from  the  following  texts  that  even  in  public 
auctions  grave  lesion  may  often  be  done,  and  indeed  there  may 
be  an  entii*e  want  of  bidders  to  offer  just  prices.  Cod.  8.  34. 
fr.  ult.  {de  jure  domin.  impetrando) ;  Cod,  4.  44.  16  {h,  t.) ; 
Cod,  10.  8.  2  {defide  et  jure  hastae  fiscalis).  Compare  Ant. 
Matthaeus  de  auction,  lib,  1.  cap,  16.  n,  37  et  seq, ;  Sande  decis, 
Frisic.lib,  3.  tit.  4.  defin,  12;  Parladorius  rer.  quotidian,  lib.  2. 
cap,  fin.  part  5.  §  16.  num.  10.  11 ;  Rebuffus  ad  constit,  reg. 
torn.  2.  tract,  de  resciss,  contract,  gloss,  15.  num.  37.  38.  And 
even  if  a  sale  of  things  belonging  to  minors  has  been  made 
under  a  judicial  decree,  it  is  equitable  that  the  remedy  of  the 
lex  2  should  be  admitted,  for  the  opportunity  for  lesion  is  by  no 
means  removed  by  such  a  decree,  which  only  defines  that  there 
is  just  cause  for  allowing  the  sale.  Cod.  5.  71.  11  {depraed.  et 
aliis  reb.  minor,  sine  decreto  non  alienand). 

§  17.  Moreover,  this  remedy  must  be  denied  to  those  who, 
knowing  the  just  or  true  value  of  the  thing,  nevertheless  sell 

*  Addictioj  the  assignment,  or  confirmation  of  the  sale  to  the  highest 
bidder. 

t  As  to  the  ordinary  meaning  of  public  auctions  in  the  Civil  Law 
(which  is  different  from  our  use  of  the  expression)  see  notes  to  Lih.  18. 
tit.  3.  §  23.  and  24.  antcy  pp.  66  and  67. 

C.P.  K 
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their  own  property  for  less  than  half,  or  purchase  another 
person's  property  for  more  than  a  half  over  its  real  worth.  For 
such  a  person  cannot  complain  of  either  damage  or  injury,*  as 
no  one  can  be  deceived  knowingly  and  with  his  eyes  open,  but 
rather  deceives  himself,  nor  do  those  sustain  injuria  who  are 
willing  and  consenting;  Dig.  45.  17.  145  {de  reg.  juris); 
Dig.  47.  10.  /r.  1.  §  5  {de  injwriis) ;  Cod,  2.  4.  84  {de  trans- 
action.) ;  Dig,  18.  l./r.  43  (de  contrah.  empt.) ;  and  neither  is 
that  considered  to  be  damage  which  one  suffers  through  his 
own  fault.  Dig.  50.  17.  203  (de  reg.  juris).  And  certainly,  if 
in  Sale  a  person  cannot  set  up  fraud  as  a  defence  who  knew  of 
it  at  the  time  of  the  contract.  Cod.  4.  44,  11  (h,  t.) ;  or  if  one 
can  be  compelled  to  pay  the  price  who  has  knowingly  pur- 
chased a  house  that  has  been  burned  down,  and  must  stand  by 
his  purchase,  Dig.  18.  1.  fr.  57.  ^2  (de  contrah.  empt,) ;  or  if 
one  who,  being  a  minor,  has  sold  his  land  without  decree 
and  for  a  low  price,  and  has  ratified  the  sale  after  attaining 
majority,  can  only  be  remedied  when  the  ratification  has  been 
made  under  an  unintentional  mistake  (inconsulto  errore  lapsus), 
Cod.  2.  46.  1  (si  major  /actus  alienat.  rat.  hah.) ;  and  finally, 
if  a  thing  given  to  one  by  mistake  (per  erroreni)  indeed,  may 
be  reclaimed,  but  if  given  advisedly  is  a  donation.  Dig.  60.  17. 
fr.  58  (de  reg.  juris)  ;  Dig.  12.  6.  fr.  26.  §  8  (de  condict.  ind^h.) 
[if  these  things  be  so,  and  they  are  sound  law],  I  see  no  reason 
why  one  should  be  allowed  to  plead  lesion  who  knew  of  that 
lesion  at  the  time  of  the  contract,  or  why  he  should  not  rather, 
by  reason  of  that  knowledge,  be  considered  to  have  made  the 
sale  for  less  than  the  value  by  way  of  a  donation  [to  the  extent 
of  the  difference  in  value],  which  there  can  be  no  doubt  he 
may  do.  Dig,  18.  1.  88  (de  contrah.  empt,).  Nor  can  one 
suppose  that  the  benefit  of  lex  2  would  then  be  useless,  because 
everyone  ought  to  know  the  value  of  his  own  property,  and 
therefore  if  he  be  ignorant  of  this,  it  is  through  his  own 
negligence.  Cod.  4.  44.  15  (h.  t.).  For,  in  the  first  place,  this 
difficulty  only  presses  in  the  case  where  the  lesion  is  to  a 
vendor,  and  not  where  it  is  to  a  purchaser ;  and,  in  the  second 
place,  it  does  not  sufficiently  apply  to  the  case  of  a  vendor,  for 
although  there  is  a  certain  negligence  in  a  vendor  being 
ignorant  of  the  value  of  his  own  property,  and  for  that  reason 
he  has  no  redress  against  lesion  of  less  than  half,  nevertheless 
if  enormous  lesion  appears,  the  laws  rather  favour  the  party 
who  has  been  in  error  and  who  seeks  to  escape  loss,  than  one 

*  **Neque  de  damno  neque  de  injuria^  &c."  There  is  no  tautology 
here,  for  injuria  has  its  etymological  sense  of  **  injustice,"  i.e.,  what  ia 
contrary  to  one's  right  or  jus. 
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who  desires  to  catch  at  some  enormous  gain.  Dig.  42.  8. 
fr,  6.  §  11  (quae  in  fravd  credit,  facta  sunt  lit  restit.).  Com- 
pare Vinnius  Select,  qtuiest.  lib.  1.  cap.  56  and  authors  cited 
by  him.     Covarruvias  lib.  2,  variar.  resolut.  cap.  4.  n.  2. 

§  18.  Not  very  unlike  those  who  know  the  true  value 
and  yet  suffer  lesion  beyond  a  half,  are  they  who  having 
at  the  time  of  the  contract  made  a  mistake  as  to  the 
value,  have  nevertheless  renounced  their  remedy  under  the 
lex  2;  for  those  who  have  remitted  their  rights  of  action 
are  not  permitted  afterwards  to  revert  to  them,  arg.  Dig. 
21.  1.  fr.  14.  §  9  {de  aedilit.  edicto)  ;  as  every  one  may 
renoimce  what  has  been  introduced  for  his  own  benefit.  Cod. 
2.  3.  29  (de  pactis),  provided  it  has  been  specially  renounced 
[and  the  cause  of  renunciation  been  expressly  stated].  Arg.  Dig. 
2  11.  yr.  4.  §  4  («i  quis  caut.  injud.  aist.  causa  factis.) ;  Gomezius 
variar,  resolut.  torn.  2.  cap.  2.  n.  25.  26 ;  Fachineus  controvers. 
Ub.  2.  cap.  20.  circa  Jin. ;  Zoesius  ad  Pand.  h.t.n.  11;  Perezius 
Cod.  h.  t.  n.  praeterea  17. 18.  A  special  renunciation,  however, 
is  considered  to  have  been  made  when  it  has  been  agreed 
between  the  contracting  parties  that  whatever  is  found  to  have 
been  given  over  or  under  the  just  price  should  be  looked  upon 
as  a  donation ;  for  undoubtedly  a  sale  made  for  less  than  the 
value,  with  a  view  to  its  operating  as  a  gift,  is  valid,  Dig.  1. 
fr.  38  (de  contrah.  empt.) ;  but  that  there  is  no  room  for  this 
remedy  of  the  lex  2  in  cases  of  donation  is  agreed  by  all ; 
for  the  whole  donation,  regarded  in  itself,  is  a  lesion  and 
total  loss,*  arg.  Dig.  12.  6.  fr.  65.  §  2  (d^  condict.  indeb.) 
junct.;  Dig.  89.  5.  fr.  7.  pr.  (de  donationibus) ;  so  that  it  ought 
not  to  be  admitted  even  in  donations  made  suh  modOf  as  when 
one  has  gifted  away  all  his  property  subject  to  the  condition  of 
the  donee  rendering  to  him  a  portion  (modicum)  annually  during 
his  life.  See  Sande  decis.  Frisic.  lib.  3.  tit.  4.  dejin.  17.  And 
indeed,  unless  you  adopt  the  view  that  the  operation  of  the  said 
lex  2  is  excluded  b}'^  the  addition  of  a  clause  providing  that 
whatever  may  be  more  or  less  than  the  value  of  the  thing  is  to 
be  considered  a  gift,  the  result  would  clearly  be  that  such  a 
clause  would  effect  nothing,  because  even  without  the  clause 
it  must  be  considered  -as  gifted  and  lost  when  the  lesion  is  less 
than  half.     Nor  does  that  make  to  the  contrary  which  is  urged 


•  The  emphatic  words  used  are  "laesio  atque  per  ditto  y**  the  latter 
possibly  in  allusion  to  Ulpian's  statement  in  Dig.  39.  5.  7.  that  a  filius 
familxas  cannot  make  a  donation  and  is  not  permitted  to  have  the  full  and 
free  administration  of  his  peculium  to  such  an  extent  **  ut  perdat^**  t.e., 
that  he  should  lose  or  squander  it  all. 

K  2 
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by  Fachineus  lib.  2.  cap.  19.  n.  pr.,  and  others,  on  the  authority 
of  Dig.  50.  16.  192,  namely,  that  the  expression  plurisve,  "  or 
more,*'  in  such  an  additional  clause  does  not  cover  an  unlimited, 
but  only  a  moderate  and  trifling  amount,  Dig.  50.  16.  Jr.  192 
{de  verb  sign.) ;  for  it  must  be  considered  that  there  is  no  men- 
tion in  that  text  of  a  clearly  intended  and  professed  donation, 
nor  of  a  sale  made  for  an  inadequate  price  by  way  of  a  gift,  but 
that  this  lex  concerns  other  kinds  of  pacts  and  special  clauses 
or  agreements  (adjectiones).  Add  Covarruvias  var.  resolut.  lib.  2. 
cap.  4.  nwn.  6. 

§  19.  If,  after  the  lesion,  the  thing  sold  has  perished 
without  fault  of  a  purchaser  who  has  been  deceived  to  the 
extent  of  over  half  of  the  value,  he  will  be  entitled  to  recover 
what  he  has  paid  above  the  just  price ;  for  according  to  natural 
law  (naturd)  it  is  inequitable  that  a  vendor  should  be  enriched 
to  the  detriment  of  the  purchaser,  Dig.  12.  6.  fr.  14  {de  condict. 
indeb.) ;  nor  can  the  vendor  plead  that  he  no  longer,  after  the 
destruction  of  the  thing,  has  the  benefit  of  the  option  given  him 
by  the  second  lex  of  eitiier  withdrawing'^altogether  from  the  sale 
or  of  so  reducing  the  price  as  to  restore  equality  between  that 
and  the  thing  sold;  for  he  ought  rather  to  congratulate  himself 
that  the  loss  of  the  latter  had  fallen  on -the  purchaser  instead  of 
on  himself,  and  that  he  retains  the  just  value  of  the  lost  thing. 
But  if  it  be  the  vendor  who  has  sustained  lesion,  then  the  better 
opinion  is  that,  after  the  destruction  of  the  thing,  the  benefit  of 
the  second  lex  is  not  admissible,  for  the  vendor  ought  to  be 
satisfied  with  having  obtained  any  price  whatever  for  it,  since  the 
entire  loss  would  otherwise  have  fallen  on  him,  as  owner,  if  the 
sale  had  not  been  made.  Dig.  28.  S.fr.  12.  §  1  (dejure  dotium) ; 
unless  the  first  purchaser  has  resold  the  thing  for  a  greater  price, 
in  which  case,  indeed,  it  would  be  hard  that  he  phould  snatch 
a  profit  and  be  enriched  by  the  loss  sustained  by  the  vendor, 
especially  as  he  is  considered  to  have  the  thing  itself  in 
[namely,  as  represented  by]  that  larger  price  which  he  has 
received  for  it.  Fachineus  controv.  lib.  2.  cap.  18.  in  med.; 
Pinellus  ad  Cod.  de  rescind,  vend.  (4.  44)  part  2.  cap.  1.  num. 
86  et  seq. ;  Zoesius  ad  Pand.  h.  t.  num.  80.  Mozzius  dissents  in 
respect  to  the  case  of  an  injured  purchaser,  de  contract,  de 
emtionCy  part  ult.  num.  16.  and  Gomezius  variar.  resol.  torn.  2. 
cap.  22.  post  med. 

§  20.  It  seems  to  be  clear  that  a  purchaser  who  has 
sustained  lesion  cannot  have  this  remedy  if  he  has  again 
sold  and  delivered  the  thing  he  purchased  to  another;   for 
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he  has  then  of  his  own  will  and  by  his  own  act  brought 
the  matter  into  such  a  position  that  the  vendor  can  no 
longer  exercise  the  power  given  him  by  the  law  of  electing 
whether  he  will  dissolve  the  purchase  or  rectify  the  inequality 
of  the  price.  Gomezius  d.  torn.  2.  rar.  resol.  cap.  2.  num.  22. 
po^t  med. 
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TITLE    VI. 
DE  PERICULO  ET  COMMODO  REI  VENDITAE. 


THE  RISK  AND  BENEFIT  OF  THE  THING  SOLD. 
[Cod.  4.  48.] 


SUMMARY. 


1.  What  the  perictdum  rei  ven- 
ditae    includes.  —  The    Periculum 

Eisk]  is  with  the  purchaser,  even 
fore  delivery  of  the  thing  pur- 
chased.— Objections  answered. 

2.  Eegularly  the  vendor  is  re- 
sponsible for  culpa  levis,  —  When 
for  culpa  levissima J  —  When  for 
fortuitous  accident? — ^When  only 
forgross  negligence  {culpa  lata)  ? 
— Ythsit  the  law  is  if  first  tne 
purchaser  makes  delay  in  the 
acceptance,  and  afterwards  the 
vendor  makes  delay  in  the  delivery, 
and  mce  versd  ? 

3.  The  law  as  to  the  periculum 
or  risk  when  two  things  are  sold  in 
the  alternative.  When  the  risk  of 
the  souring,  &c.  of  wine,  &c.  begins 
to  fall  on  uie  purchaser  if  wine  or 
the  like  is  sold  [Istl  simplicitery  or 
[2nd]  ad  gustum  [subject  to  tasting 
and  approval],  explamed  with  dis- 
tinctions : — and  herein  of  the  effect 
of  marking  casks. — ^What  the  vendor 
should  do  if  no  period  has  been 
limited  for  the  tasting. — ^What  the 
law  is  when  it  is  owing  to  the  ven- 
dor,  or  to  the  purchaser,  that  the 


wine  has  not  been  tasted  within  the 
prescribed  time. 

4.  The  risk  of  the  quantity  and 
the  risk  of  the  quality  of  fungibles 
do  not  always  go  togemer.  Whetiier 
and  when  the  risk  of  the  actual 
corpus  of  a  fungible  thing  pertains 
to  the  purchaser?  —  and  herein 
[1st]  of  fungibles  sold  per  aver- 
sionem  (in  the  gross) ;  and  how  far 
the  vendor  is  then  responsible  for 
their  custody  ?  [2nd]  the  law  when 
fungibles  are  sold  ad  quantitaiem. 
— ^When  in  this  case  the  goods 
should  be  measured  ? — ^Whether  if 
the  purchaser  is  in  default  [makes 
dela^  in  acceptance]  it  is  then  per- 
missible for  the  vendor  to  pour 
away,  at  the  purchaser's  risk,  the 
wine  sold  ? — Our  usages  as  to  this. 

5.  On  whom  the  risk  lies  of 
things  sold  conditionally? 

6.  By  Our  Usages  the  Boman 
Law  as  to  risk  is  observed-  even  in 
the  case  of  immoveables,  though 
solemn  delivery  of  these  before  the 
local  tribunal  is  necessary.  With 
us,  if  a  house  has  been  sold  in  the 
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middle   of   winter   on   agreement  has   been  formally  cliarged   with 

that  formal  delivery  of  it  is  not  to  this  incumbrance, 
be  made  till  the  beginning  of  May, 

the  risk  till  the  time  stated  is  with  ^^-  ^he  ^hole  benefit  (comrmxiMm) 

the  vendor,  although  the  deHvery  ^^  ^^  ^?S  sold  pertams  to  the 

happens  to  be  made  earUer.  purchaser  unmedmtety  on  the^ 

'^'^  nletion  of  the  sale : — ^This  illustrated 

„    «        ,          .,        •  T.    v  1  by  the  examples  of  alluvium — rights 

7.  To  whom  t^e  risk  belongs  J  ^^ion  a^uired  in  respect  of  a 
when  things  sold  b^  auction  pensh  ^^  soldT-lfruits,  and  ^e  like, 
dunng  the  auction  .•'  ^he  question  who  is  entitied  to  the 

-     .  „        , ,      J  i.x    !-•      X        rents  when  the  thing  sold  is  under 

8.  All  real  bm^ens  attaching  to  jease  ?  explained  w5h  distinctions, 
a  thing  faU  on  the  purchaser,  even 

when  due  for  a  past  period ;  nor  is  10.  Whether   trees  which  have 

an  agreement  to  the  contrary  valid,  been    overthrown    by    the    wind 

— ^Exception  when  the  Fisc  seUs  without  the  purchasers  knowledge, 

the  lands  of  fiscal  debtors. — ^The  after  his  inspection  of  the  land,  but 

burden    of    an    annual    payment  before  completion  of  the  sale,  pass 

which  the  vendor  has  promised  to  to  the  purdiaser  ? — ^The  law  wnen 

pay   out    of    a    land   to  another  one  of  two  things  sold  together  for 

person  or  land  does  not  pass  to  the  a  lump  sum  has  perished  before  the 

purchaser ;  xmless   the   land  sold  sale. 

§  1.  Although  thesame  principles  frequently  apply  to  Zticru??^ 
etdamnum,  periculum  et  commodum,*  "profit  and  loss,"  "risk  and 
benefit/'  still  it  is  expedient  to  treat  of  them  separately,  so  far 
as  respects  Sale.  Under  the  word  periculuvi  is  included  every 
disadvantage  (incommodum)  which  happens  in  respect  of  the 
thing  sold :  for  example,  the  death,  running  away,  or  woimding 
of  a  slave  or  animal;  the  burning  or  fall  of  a  house;  the 
occurrence  of  a  chasm  in  a  field  [as  happens  in  volcanic  dis- 
tricts] ;  the  shipwreck  of  a  vessel ;  wine  becoming  musty ; 
acidity,  leakage  ;  and,  finally,  every  deterioration  or  injury 
{comiptio),  vitiation  (depravatio),  destruction  (intentus),  or 
fraudulent  conversion  {interversio) .  The  whole  risk  pertains, 
as  a  rule,  to  the  purchaser  as  soon  as  the  sale  has  been  com- 
pleted by  consent,  although  the  thing  sold  has  not  yet  been 
delivered  nor  the  price  paid ;  for  the  price  must  be  paid  by  the 
purchaser  even  after  the  perishing  of  the  thing  [before  deliver}']. 
Dig.  18.  1.  fr.  35.  §  4  {de  contrah.  empt.) ;  Inst.  8.  24.  §  3  (de 
emptione  vendit);  Dig.  h.  t.fr,  7./r.  8;  Cod.  4.  48. /r.  l./r.  4. 
/)".  tdt.  (h.  t.) ;  Gomezius  var.  resolut.  torn.  2.  cap.  2.  num.  32 ; 
Carpzovius  defin.  foren.  part  2.  constit.  26.  defin.  20 ;  Ant. 
Faber  Cod.  lib.  4.  tit.  41.  dejin.  8.  in  pr.;  Wissenbach  ad 
Pand.  vol.  1.  disput.  35.  w.  27 ;  Leeuwen  Cens.  For.  part  1. 
lib.  4.  cap.  19.  num.  5.  6.     For  although  generally  the  maxim 

•  Commodum  may  be  taken  in  the  senses  of  **  augmentation  in  value 
or  substance,*'  and  of  the  French  word  accroissment  (as  in  the  case  of 
accretion  by  alluvium). 
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holds,  rea  8tu>  pereat  domino,  **  a  thing  perishes  to  its  owner," 
[i.e.,  he  must  bear  the  loss],  Cod,  4.  24.  9  {de  pignorat.  act.), 
and  the  ownership  remains  with  the  vendor  until  delivery, 
Inst.  h.  t.  (3.  24)  §  8.  in  fine;  arg.  Dig.  19.  1.  11.  §  2  ((fe 
act.  empti.),  not  the  less  does  the  lisk  before  delivery  pertain 
to  the  purchaser;  both  because  all  the  benefit  of  the 
thing  goes  with  the  risk,  Dig.  h.  t.  fr.  7 ;  Cod.  h.  t.  (4.  48) 
fr.  1 ;  arg.  Dig.  60.  17.  fr.  10  {de  reg.  juris),  and  because 
immediately  on  the  sale  being  completed  the  vendor  begins  to 
be  debtor  for  the  specific  thing  but  is  discharged  from  that 
obligation  by  its  loss.  Dig.  45.  1.  fr.  28  {de  verb,  obligat.) ; 
Dig.  46.  8./r.  107  {de  solution.).  Nor  is  Dig.  h.  t.  fr.  12.fr. 
18. /r.  14.  inconsistent  with  this  ;  for  in  that  text,  the  damage 
done  by  the  Aedile  to  the  couches  left  on  the  public  road  before 
they  were  delivered  fell  on  the  vendor  because  he  was  in  fault 
in  not  having  kept  them  at  his  house  until  delivery,  instead  of 
placing  them  on  the  public  way ;  and  although  it  might 
be  argued  that  the  Aedile  was  to  blame,  because  he  had  no 
right  to  break  them  up,  and  so  might  have  been  sued  for  this 
under  the  lex  aquiliu,  yet  the  vendor  was  not  therefore  free 
from  blame,  as  in  placing  them  on  the  public  street  he  had 
afforded  the  occasion  for  the  unlawful  act  of  the  Aedile.  Arg. 
Dig.  47.  2./r.  89.  defurtis.  And  still  less  is  the  text  in  Dig. 
h.  t.fr.  14.  §  1  adverse.  For  what  is  spoken  of  there  is  not 
a  specific  article  sold  (species),  but  materia  [building  materials 
generally],  namely,  a  certain  number  of  beams  sold  out  of  a 
larger  quantity  and  to  be  [afterwards]  selected  by  marking 
them ;  [so  that  as  yet  there  had  been  no  delivery].*  And 
neither  is  the  response  of  Africanus  in  Dig.  19.  2.  fr.  83.  vers, 
nam  et  si  vendideris  {locati)  opposed  to  what  has  been  said.t 
For  the  opinion  there  given  may  be  exemplified  by  the  case  of 
a  land  secretly  left  by  fidei  commissum  to  a  person  incapable 
in  law  of  taking  it,  which  therefore  should  escheat  to  the  Fisc  ; 
and  not  having  yet  been  vindicated  by  the  Fisc  from   such 

*  The  text  cited  states  that  '*if  they  had  been  marked  bv  the 
purchaser  they  would  have  been  deemed  to  have  been  delivered,  and 
consequently  the  loss  by  the  theft  Twhich  is  the  case  put)  would  have 
fallen  on  the  purchaser.  Compare  me  English  law  as  laid  down  in  the 
cases  commented  on  in  Tudor's  Mercantile  Cases,  under  Hanson  v.  Meyer 
(;>.  505). 

t  The  case  put  by  Africanus  in  the  text  cited  is  simply  that  of  a 
land  whidi  has  been  confiscated  before  deUvery  of  vacant  possession, 
in  which  case  the  vendor  is  liable  in  the  actio  ex  empto  to  restore  the 
price  to  the  purchaser,  though  not  for  damages  as  well.  Here,  as  Voet 
shows,  though  a  vendor  acting  in  good  faith  is  liable  to  restore  the 
purchase  money,  it  cannot  be  said  that  the  "  risk  '*  of  the  thing  sold  falls 
on  him,  for  he  is  not  liable  for  damages  to  the  purchaser. 
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incapacitated  person  (who  may  have  obtained  possession)  has 
been  sold  and  delivered  to  Titius,  who,  acting  in  good  faith  and 
entirely  ignorant  of  the  secret  Jidei  commissum,  has  again  sold 
it  to  Sempronius ;  and  being  then  vindicated  and  confiscated 
by  the  Fisc  [before  delivery  to  Sempronius]  could  not  be 
delivered  ;  since  therefore  the  delivery  was  prevented  by  no 
fault  on  the  part  of  Titius,  and  nevertheless  the  thing  itself 
had  that  flaw  (vitium)  in  it  that  it  was  liable  to  confiscation, 
Africanus  properly  says  that  the  vendor  is  liable  to  the 
purchaser  in  the  action  ex  empto  to  restore  the  price,  though  he 
is  not  also  liable  for  the  id  quod  interest  [i.e.,  damages  for  loss 
actually  sustained  and  prospective  profit  not  obtained — Tr.]  ; 
just  as  happens  in  the  **  Redhibitory  action  "  on  the  aedilitian 
fedict  in  the  case  of  a  latent  vice.  Cod.  4.  58.  1  (de  aediliU 
act.)  junct;  Dig.  19.  1.  fr.  18  {de  act.  empti).  But,  secondly, 
we  will  not  err  if  we  take  the  said  text  of  the  Digest  19.  2.  83. 
as  referring  to  such  a  land  as  has  been  captured  from  the 
enemy  by  the  Roman  People  and  left  for  a  time  to  the  first 
possessor,  but  afterwards  confiscated  for  public  necessity  or 
utility;  and  that  this  might  be  done  may  be  collected  from 
Dig.  21.  2./r.  11  {de  eviction.) ;  Dig.  6.  1.  fr.  15.  §  2  {de  rei 
vindk.) ;  Dig.  41.  1.  fr.  16  {de  acquir.  rer.  domin.) ;  and  as 
therefore  the  vendor  who  was  under  obligation  to  make 
delivery  of  land  of  this  kind  sold  by  him  could  not  prevent  its 
being  taken  for  the  public  use,  it  would  have  been  unjust  that 
he  should  be  condemned  to  render  to  the  purchaseTr  the  id 
quod  interest ;  but  because  the  thing  sold  thus  also  had  in  it  a 
kind  of  flaw  {vitium) ,  being  liable  to  be  confiscated  at  the  will 
of  the  chief  of  the  State,  and  the  vendor  had  not  warned  the 
purchaser,  the  latter  is  liable  for  restitution  of  the  price  simply, 
in  the  same  way  as  those  who  are  bound  by  the  aedilitian  edict 
to  restore  the  price  on  account  of  a  latent  defect,  as  already 
said.  And  it  is  not  an  objection  to  this  explanation  that  in  the 
said/r.  11.  Dig.  {de  eviction.)  (21.  2)  the  purchaser  is  said  to 
be  still  bound  to  pay  the  price  after  confiscation.  For  the 
lands  there  referred  to  were  such  as  were  situated  in  Germany 
beyond  the  RhinCf  and  therefore  in  such  a  place  that  the 
purchaser  might  well  have  known,  without  being  warned  of 
it,  that  they  were  liable  to  confiscation,  and  he  could  not 
be  considered  deceived  as  if  he  had  been  ignorant  that  they 
were  liable  to  this  contingency.  That  the  domination  of  the 
Romans  beyond  the  Rhine  was  unstable  is  manifest  from 
history ;  and  thus  when  ambassadors  had  been  sent  by  Caesar 
to  the  Germans  to  demand  the  surrender  of  those  who  had 
canied  the  war  into  Gaul,  the  reply  was  that  **  the  Rhine 
is  the  limit  of  the  Empire  of  the  Roman   People; — that  if 
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he  considered  it  wrong  for  the  Germans  to  cross  over  into 
Gaul  against  his  will,  why  should  he  claim  any  imperium 
or  authority  beyond  the  Rhine?*'  Caesar  de  hello  Galli^o 
lib.  4. 

§  2.  But  though  the  risk  of  the  thing  is  with  the  purchaser, 
nevertheless  the  vendor  is  liable  for  fraud  and  for  both  gross 
negligence  (culpa  lata)  and  slight  negligence  {culpa  levis)  in 
the  care  of  it  until  delivery;  in  accordance  with  the  rule 
which  makes  a  person  liable  for  cvlpa  levis  in  affairs  and 
contracts  which  are  for  the  benefit  of  both  parties.  Dig,  13. 
6.  /r.  5.  §  2  (coinmodati) ;  Dig.  50.  17.  fr.  23  {de  reg.  juris) ; 
Dig.  18.  1.  fr.  35.  §  4  {de  contrah.  empt) ;  Dig.  h.  t.  fr.  11, 
For  damage  done  through  [what  is  called  the  "  lowest "  degree 
of  fault]  culpa  levissima,*  he  is  not  liable ;  unless  he  has  taken 
on  himself  the  "custody,"  and  therefore  the  most  exact 
diligence  in  its  care,  Inst.  3.  24.  §  3 ;  and  much  less  is  he 
liable  for  fortuitous  accident  or  the  act  of  a  third  party. 
Cod.  h.  t.  fr.  5  (4.  48) ;  Dig.  h.  t.  fr.  11 ;  arg.  Dig.  18.  6.  fr. 
19  {commodati) ;  Dig.  19.  2.  fr.  41  {locati).  Whence,  if  a 
thing,  the  custody  of  which  the  vendor  has  taken  on  himself, 
has  been  abstracted  by  force  or  theft,  or  injured  by  a  Uiird 
party,  the. vendor  has  only  to  make  cession  to  the  purchaser 
of  his  rights  to  the  ocf 20 /wrti  and  such  like  actions,  in  order 
that  these  may  be  prosecuted  at  the  risk  and  discretion 
of  the  purchaser  himself.  Dig.  19.  l./r.  31 ;  Inst.  3.  24.  §  3. 
in  fine.  Plainly,  if  the  vendor  has  also  taken  on  himself  the 
risk  of  fortuitous  accident,  there  is  no  doubt  that  he  must  be 
responsible  for  it,  whether  he  had  rendered  himself  liable  by 
pact  for  every  accident,  or  only  some  particular  kind  of 
accident  had  been  expressed ;  Dig.  h.  t.fr.  1 ;  in  the  first  case, 
however,  he  is  considered  not  to  have  taken  on  himself  liability 
for  ordinary  accidents,  but  rather  for  such  fortuitous  ones  as 
occm*  rarely  and  are  out  of  the  ordinary  course.  Dig.  18.  1. 
fr.  78.  §  ult.  {de  contrah.  empt.) ;  Brunnemannus  ad  d.  I.  78. 
§  ult.   Also,  if  the  vendor  has  been  in  delay  of  making  delivery, 


*  But  the  notion  that  there  are  three  degrees  of  fault,  viz.,  ctdpa 
/ato,  culpa  leviSf  and  culpa  ItvUsima^  in  Boman  Jurisprudence,  is  now 
rejected  Dy  the  most  eminent  continental  jurists,  and  only  the  first  two 
amnitted ;  **  Culj)a  Inn's  "  being  always  uscJi  when  it  is  intended  to  include 
the  intermediate  degrees  between  an  inevitable  casualty  and  culpa  lata 
or  gross  negligence ;  so  that  no  place  is  left  for  *'  culpa  levissima.''  It  is 
said  that  this  Last  expression  only  occtirs  once  in  the  Corpus  Juris  UXg* 
9.  2.  44.  ^.),  and  that  it  there  has  no  technical  signification.  See  Lord 
Mackenzie's  Studies  in  Boman  LaWy  p,  189,  and  Maynz's  Elements  of 
Boman  Law ;   and  Wamkoenig's  Institutes  §  767.     Ordinary  dihgence, 
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the  risk  of  an  accident  which  happens  subsequently  pertains 
to  him,  Cod,  h.  t.  (4.  48) /r.  4,  whenever  the  thing  would  not 
have  perished  in  the  same  manner  had  it  been  with  the 
purchaser ;  as  has  been  more  fully  shown  in  the  title  de  rei 
vindicatiojie  n.  34  {Lib.  6.  tit.  1).  In  the  same  way,  on  the 
other  hand,  when  there  has  been  delay  on  the  part  of  the 
purchaser  himself  in  receiving  the  thing  sold,  the  vendor  can 
only  be  sued  for  gross  negligence  or  fraud.  Dig.  h.  t.  fr.  19. 
If  both  the  purchaser  and  vendor  have  made  delay,  the  latest 
delay  will  purge  the  first,  and  will  prejudice  whichever  of 
the  purchaser  or  vendor  has  committed  it;  Dig.  h.  t.fr.  17; 
contrary  to  the  rejected  opinion  of  Labeo,  who  considered  that 
where  tiiere  has  been  default  on  the  part  of  both  it  prejudiced 
the  purchaser,  without  any  distinction  of  time  ;  which  opinion 
is  stated  indeed  in  Dig.  19.  l.fr.  51  (deact.  €mj)ti.),  but  without 
either  approval  or  disapproval,  and  was  afterwards  com- 
mented on  and  wholly  rejected  by  Pomponius  in  Dig.  h.  t. 
/r.  17. 

§  8.  The  above-mentioned  rule  that  the  risk  is  transferred 
to  the  pui'chaser  immediately  on  the  interposition  of  consent 
[to  the  sale]  also  fails  when  two  things  have  been  sold  in  the 
alternative,  as,  for  example,  "  the  slave  Stichus  or  the  slave 
Pamphilus,"  so  far  that  if  one  of  them  die  before  delivery  the 
survivor  must  be  given ;  whence  it  results  that  the  risk  of  the 
first  pertains  to  the  vendor,  and  the  risk  of  the  other  to  the 
purchaser ;  and  if  both  slaves  perish,  only  one  of  them  is  at 
the  risk  of  the  purchaser ;  whether  the  power  of  selection 
firom  the  things  sold  in  the  alternative  had  been  given  to  the 
purchaser  or  to  the  vendor.  Dig.  18.  l.fr.  84.  §  6  (de  contrah. 
empt.).  There  is  also  an  exception  in  the  case  of  fungibles, 
such  as  wine,  oil,  &c.,  which  are  sometimes  sold  by  taste  (ad 
gustum)  and  sometimes  by  measure  (ad  mensuram) ;  and  that 
this  may  be  made  more  clear  the  matter  must  be  examined 
somewhat  closely.  As  respects  gustuSf  it  has  to  be  considered 
whether  the  wine — (and  the  same  decision  will  govern  other 
things  which  are  commonly  tried  by  tasting) — was  purchased 
simpliciter  without  any  condition  for  tasting,  and  so  per 
aversionem  [i.e.,  in  the  gross  and  for  a  lump  sum]  on  account 
of  its  taste  [i.e.,  as  already  approved] ,  or  whether  it  was  really 

Buoh  diligence  as  a  carefol  paterfamilias  exercises,  and  even  such 
dili^nce  as  a  man  is  in  the  habit  of  exercising  in  reference  to  his  own 
affairs  (though  short  of  the  former),  are  ^tingmshed  from  the  **  most 
exact  diligence."  See  Inst,  3.  26.  §  9  (de  societate)  and  Wamkoenig's 
Imt,  5  767. 
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sold  ad  gmtum  [i.e.,  subject  to  approval  on  tasting].  [For 
Ist]  if  sold  without  any  condition  as  to  tasting  (which 
rarely  happens),  the  risk  of  acidity  and  mustiness  falls  on 
the  purchaser  immediately  on  both  parties  having  inter- 
posed their  consent  [Le,,  agreed  as  to  the  subject  and  price] 
even  before  any  measurement ;  because  if  he  either  did  not 
taste  it,  or  after  tasting  disapproved  of  it,  he  has  only  himself 
to  complain  of  [for  having  bought  it  unconditionally — Tr.]  ; 
and  therefore  the  vendor  wUl  be  discharged  [from  the  obligation 
on  his  side]  on  subsequently  measuring  [out  the  quantity  sold 
of]  the  wine  which  has  become  sour  or  in  any  other  way  spoilt 
without  his  fault  (the  corjms  of  the  wine  still  remaining), 
unless  he  knew  that  it  would  not  preserve  its  goodness  until 
the  time  when  it  was  to  be  removed,  and  had  failed  to  warn  the 
purchaser  of  this,  Dig,  h.  t.  fr,  4.  §  1.  15  ;  Cod,  4.  49.  12. 
{de  act.  empt.) ;  or  unless  he  has  taken  on  himself  the  entire 
risk  of  acidity  or  mould  or  other  supervening  defect  for  a 
definite  period ;  Dig.  h.  t.fr.  1 ;  arg.  Dig.  18.  \,fr.  78.  §  uLt. 
{de  contrah.  empt.) ;  or  unless  the  wine  so  sold  became  spoilt 
after  the  vendor  had  given  some  assurance  as  to  its  keeping 
good  [till  the  time  for  its  removal]  and  it  had  become  had  not 
from  any  external  accident  but  from  its  own  intrinsic  nature ; 
Dig.  h.  t.  fr.  15 ;  or,  lastly,  unless  the  vendor  had  not  taken 
proper  care  of  the  wine  sold  in  this  way  during  the  time  he  was 
bound  by  law  or  agreement  to  take  care  of  it.  Dig.  h.  t.fr.  4. 
§  ult.  [2nd]  If  however  it  was  sold  ad  gtistum  [i.e.,  subject  to 
approval]  the  risk  of  acidity  and  mould  is  with  the  vendor, 
until  the  purchaser  has  tasted,  and,  after  tasting,  has  approved 
of  it,  after  which  the  risk  passes  to  the  purchaser;  unless^ 
here  also,  the  vendor,  knowing  that  the  wine  would  not  keep 
good  until  the  time  fixed  for  its  removal,  has  neglected  to  warn 
the  purchaser  of  this.  Dig.  h.  t.  fr\  4.  §  1.  junct. ;  Dig.  18. 1.  fr. 
84.  §  5  {de  contrah.  empt.).  Nor  does  it  matter  whether  the 
purchaser  has  or  has  not  marked  the  casks,  for  such  marking 
before  tasting,  when  the  tasting  was  a  condition  of  the  contract, 
does  not  transfer  the  risk  of  acidity  to  the  purchaser,  but  is 
rather  considered  to  have  been  done  to  prevent  the  substitution 
of.  other  casks.*  Dig.  h.  t.  fr.  1.  §  2.  It  is  open  to  the 
purchaser  to  taste  [and  approve]  at  any  time,  if  no  date  has 
been  agreed  on  for  this,  Dig.  h.  t.fr.  4.  §  1 ;  subject  however 
to  this  qualification,  in  order  that  the  licence  may  not  extend 

•  For  the  mere  marking  of  goods  is  not  equivalent  to  delivery,  Dig, 
h,  t,  fr.  I.  §  2 ;  except  in  the  case  of  things  of  great  weight,  or  difficult  to 
move,  such  as  timber ;  for  the  marking  of  such  things  by  the  purchaser  is 
considered  as  equivalent  to  selection  and  acceptance  of  delivery.  Dig.  h ,  t.fr. 
14.  §  1.  and  Pothier  Pand,  18.  6.  luim,  10.  h.  (/.)  and  num.  18. 
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for  ever,  that  after  the  expiry  of  a  moderate  time,  the  vendor 
may  call  upon  the  purchaser  to  taste  and  to  approve  or  reject 
the  wine  ;  so  that,  if  he  contrive  constant  excuses  for  patting 
it  oflF  from  day  to  day,  the  vendor  then  becomes  free  from  liis 
obligation  and  may  with  impunity  sell  the  same  wine  to  another 
person  ;  lest  otherwise,  by  the  undue  protraction  of  the  time 
for  tasting,  the  wine  should  spoil  and  the  vendor  thus  incur  loss 
by  the  purchaser's  procrastination.  Arg.  Dig.  h,  t,fr.  1.  §  ult. 
fr.  4.  §  ult.  If  a  date  has  been  fixed  for  the  tasting,  and 
nevertheless  this  has  not  taken  place  within  that  time  owing  to 
some  cause  depending  on  the  vendor,  then,  after  that  date,  the 
risk'  of  acidity  and  mould  still  rests  with  the  vendor,  in  order  that 
he  may  not  be  freed  from  the  risk  by  his  own  delay ;  and 
moreover,  after  the  lapse  of  the  time  fixed,  he  continues  bound 
to  allow  the  purchaser  to  taste  and  on  tasting  to  approve ;  for 
it  would  be  absurd  that  one  should  be  discharged  from  an 
obligation  by  his  own  default,  against  the  will  of  his  adversary. 
Dig.h.  t.fr,  4.  pr.  But  if  the  delay  has  been  owing  to  the 
purchaser,  the  vendor  is  free  from  obhgation,  and  after  the  day 
fixed  for  the  tasting  has  passed  he  is  no  longer  bound  to  give 
the  purchaser  the  opportimity  of  tasting  and  approval,  there 
being  a  failure  of  a  condition  of  the  sale  by,  as  it  were,  an  act 
of  the  purchaser.  For  the  opinion  of  Struvius  od  Pand.  4.  t. 
num.  101  cannot  be  acquiesced  in,  viz.,  that  after  the  day  fixed 
for  tasting,  the  risk  passes  to  a  purchaser  who  makes  delay  in 
tasting.  For  by  what  reason,  or  by  what  right,  pray,  can  the 
risk  be  transferred  to  the  purchaser  after  the  lapse  of  the  time 
fixed,  when  there  is  no  sale  that  has  been  completed  ?  For  a 
sale  cannot  in  any  way  be  said  to  be  complete  which  has  been 
so  suspended  by  the  condition  for  tasting  that  it  is  not  even 
completed  when  the  tasting  has  taken  place  unless  that  has 
been  followed  by  approval ;  since  indeed  the  very  object  of  the 
tasting  is  that  it  may  then  be  competent  to  disapprove  [and 
reject]  the  thing  after  this  trial,  and  so  to  resile  entirely  from  a 
proposed  purchase.  Dig.  18.  l.fr.  34.  ^  5  (de  contrah.  empt.). 

§  4.  With  respect  to  measuring  or  weighing,  it  must  be 
known  that  the  risk  of  the  actual  corpus  or  quantitas*  does  not 

*  **  Quantitas "  is  the  term  used  ordinarily  to  designate  a  definite 
quantity  of  fungibles ;  i.e.,  things  the  use  of  which  necessarily  involves 
uieir  consumption  and  destruction,  such  as  wine,  oil,  com,  &c.,  and  whidi 
are  dealt  with  by  weight,  number  or  meeisurement ;  while  the  word  corpus 
or  species  is  applied  to  a  non-fimgible,  such  as  a  house  or  a  piece  of  land. 
Potnier  Pand,  60.  16.  num.  184.  A  fungible,  and  even  "money,"  is 
however  sometimes  treated  as  a  corpuSf  and  sold  as  a  corpris^  when  sold 
absolutely  without  condition  for  measurement,  or  as  it  is  called  ptr 
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always  go  paii  passu  with,  or  pass  to  the  purchaser  at  the  same 
time  as  the  risk  in  respect  to  qiudity,  like  mould  or  acidity ;  for 
the  loss  consequent  on  an  alteration  in  quality  falls  on  the 
purchaser  immediately  on  the  tasting  and  approval,  but  the 
risk  of  the  corpus  often  not  until  after  measurement.  Now 
wine  and  other  fungibles  are  obviously  sold  either  ^er  arersionem 
[by  the  lot,  or  "  in  gross  '*],  or  ad  quantitatem  [by  quantity]. 
[1st.]  If  the  wine  is  sold  in  gross  (plena  aversione),  as  when  aU 
the  wine  [in  stock],  or  an  entire  jar  is  sold  for  a  single  lump 
price,  without  regard  to  the  measurement  [or  quantity]  of  it, 
the  risk,  just  as  in  the  case  of  things  not  fungible,  belongs  to 
the  purchaser  immediately  on  the  agreement  of  parties  as  to  the 
commodity  and  price,  although  delivery  has  not  yet  followed 
thereon.  Dig.  18.  l./r.  85.  §  5.  in  Jin.  (de  contrah.  empt.) ;  Cod. 
h.  t.  (4.  48)  I.  2 ;  Carpzovius  dejin.  for.  part  2.  constit.  26. 
defin.  28  in  Jin.  And  in  that  case  it  is  true  that  the  risk  both 
of  mould  and  leakage,  both  of  quantity  and  quality,  equally 
and  simultaneously  pass  to  the  purchaser;  and  the  texts  in 
Dig.  h.  t.fr.  1.  pr.  and  Cod.  4. 49. 12.^.  {de  action,  emptl)  must 
be  taken  as  referring  to  wine  so  sold  per  aversionem.  Nor  is 
the  rule  different  when  one  sells  all  the  wine  in  a  vat  and  thus 
the  whole  corpus*  of  the  wine  on  the  terms  that  the  price  to  be 
paid  is  to  be  according  to  (pro  portione)  the  quantity  found  on 
measurement  [e.g.y  at  so  much  for  every  gallon  found  on  measur- 
ing], so  that  the  measurement  does  not  form  a  condition  by  which 
the  force  of  the  obligation  is  suspended,  but  only  a  modiis^  and  a 
demonstration  of  the  quantity  of  wine  absolutely  andfuUy  sold; 
in  the  same  way  that  many  other  modi  coupled  to  a  sale  and 
having  no  reference  to  the  designation  of  quantity  must  be 
fulfilled  as  far  as  possible,  but  do  not  therefore  make  the  sale 
conditional  or  still  incomplete.  It  is  otherwise  if  only  a  certain 
portion  [say  5  gallons]  of  the  wine  in  the  cask  has  been  sold, 
for  then  until  measurement  [and  consequent  setting  apart  of 
these  5  gallons]  it  cannot  be  known  what  [particular]  part  of 
the  whole  contents  is  to  be  considered  as  actually  sold.  Dig. 
18.  1.  fr,  85.  §  penult,  (de  contrah.  empt.).  Nevertheless  the 
vendor  of  wine  thus  sold  per  aversionem  (in  gross)  is  responsible 


aversionem,  and  not  ad  quantitatem.  See  Brunnemannus  ad  PamL  h.  t. 
fr.  tdt,  num,  12.  13. 

*  That  is  to  say  as  a  corpus:  see  the  distinction  between  corpus  and 
quantitcu  in  preceding  note. 

t  A  modus  differs  from  a  condition  in  this,  that  it  does  not,  while  a 
condition  does,  have  a  suspensive  effect:  and  what  has  been  bequeathed 
or  promised  sub  modo  is  due  before  the  modus  is  fulfilled,  and  may  be 
claimed  on  offering  security  for  its  fulfilment.  Pothier  Pand.  47.  16. 
142. 
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for  its  "  custody  '*  and  (by  an  exceptional  rule)  for  the  most 
exact  degree  of  diligence  in  respect  to  this  "  custody,**  such  as 
is  ordinarily  due  in  Commodate  [Loan  for  Use] ;  so  much  so 
that  only  "  vis  magna  *'  and  "  fatale  damnum  "*  are  excused,  and 
the  diligence  that  one  is  accustomed  to  use  in  his  own  affairs  is 
not  sufficient;  as  is  manifest  from  Dig.  hi,  t.fr.  2.  §  2./r.  8, in 
which  texts  the  sale  of  wine  pei'  aversionem,  and  not  by  measure 
or  quantity,  is  referred  to,  as  may  be  gathered  from  the 
connexion  of  the  said  frr.  2.  &  8.  with  fr.  1,  at  the  end  of 
which  the  sale  of  vinv/m  ckleare  is  spoken  of ;  but  wine  is 
doleare  tnnum  not  when  it  is  sold  by  measure,  but  when  vats 
[or  casks]  (dolia)  filled  with  wine  are  sold.  It  is  no  objection 
to  this  that  in  the  said  fr,  2.  §  1.  h,  t  mention  is  made  of 
*' measuring**  the  wine,  whence  it  might  seem  that  what  is 
there  dealt  with  is  wine  considered  as  a  fungible  and  accordingly 
sold  by  quantity,  the  sale  of  which  would  be  imperfect  [i.e. 
incomplete]  before  measurement.  For,  as  has  been  already 
mentioned,  vinum  doleare,  wine  in  the  cask,  may  be  sold  as  a 
definite  corpus,  so  that  the  sale  is  immediately  complete,  and 
yet  a  provision  for  measurement  may  be  annexed  in  order  that 
the  price  to  be  paid  for  the  whole  cask  may  be  regulated  by 
the  greater  or  less  quantity  found  in  it,  when  it  is  uncertain 
what  quantity  it  contains,  or  when  neither  party  wishes  either 
to  circumvent  the  other  or  to  allow  himself  to  be  circumvented; 
in  which  case  such  fungible  things,  now  considered  as  corpora, 
are  at  the  risk  of  the  purchaser  even  before  measurement ;  just 
as  a  field  is  considered  as  a  corpus,  on  account  of  the  risk 
passing  to  the  purchaser  immediately  on  the  interposition  of 
consent,  although  it  has  been  agreed  that  the  price  is  to  be 
regulated  by  the  number  of  acres  found,  and  the  sum  to  be  paid 
is  to  be  more  or  less  according  to  the  greater  or  less  extent  of 
the  field  as  ascertained  by  measurement ;  according  to  what  is 
stated  in  Dig.  18.  l./r.  40.  §  2  (de  contrah.  empt.) ;  Dig.  19.  1. 
fr.  4.  §  1  (de  act.  empti.) ;  provided  the  agreement  for  measuring 
is  not  by  way  of  a  condition,  so  as  to  make  the  sale  a  conditional 
one,  but  is  only  added  for  the  sake  of  [afterwards]  demonstrating, 
declaring  and  ascertaining  the  quantity ;  and  this  is  competent, 
as  statedi  by  Brurmemannus  (following  other  authors).    Ad  Dig. 

•  The  words  are  from  Dig,  18.  6.  2.  §  1,  where  both  terms  are  used  in 
the  same  sense,  being  coupled  not  by  c*,  but  by  t^el.  Thus  Pothier  reads 
**  ut  fatale  damniun  (vel  vis  magna)  sit  excusatum."  Pothier  Panel,  18.  6. 
num.  19.  Paulus  has  thus  defined  the  nature  of  the  **  custodia*'  for 
which  a  vendor  is  responsible  till  the  date  fixed  for  delivery  or  measure- 
ment: "such  custodia  as  is  due  from  those  to  whom  things  have  been 
lent  for  use ;  so  that  he  is  bound  to  more  exact  diligence  than  he  uses  in 
his  own  affairs."    Dig.  18.  6.  3. 
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h.  t.  fr.  ult.  num.  9.  10.  11.  On  the  same  basis  rests  what 
Scaevola  is  said  in  the  seventh  book  of  the  Digests  of  Julian  to 
have  stated,  viz.  **  fundi  nomine  emptorein  agere  non  posse,  cum 
prills  quam  mensura  Jieret,  inundatione  aqiiarum  aut  chasmatey 
cUiove  quo  casu,  pars  fundi  interierit "  [that  is,  a  purchaser  has 
no  right  of  action  in  respect  to  a  land  on  the  ground  that  a 
part  of  it  has  perished  by  inundation,  chasm  or  other  cause 
when  this  has  happened  before  the  extent  was  ascertained 
by  measurement ;  sc.  before  measurement  the  risk  is  with  the 
purchaser  and  he  has  no  recourse  by  action  against  the  vendor 
for  the  loss],  Dig.  h.  t.fr.  10.  §  2,  which  passage  is  not  to  be 
taken  as  meaning  that  the  sale  was  a  conditional  one  and  that 
it  was  no  sale  before  measurement,  as  Gothofredus  thinks  with 
the  older  interpreters,  in  notis  ad  d.  I.  10.  §  1,  but  rather  as 
meaning  that  the  purchaser  must  be  contented  with  the  part 
which  remains,  and  has  no  right  of  action  on  account  of  the 
field  as  though  it  were  still  undelivered,  when  the  part  which 
had  perished  could  neither  be  delivered  nor  measured ;  because 
in  such  a  case  the  measuring  was  not  intended  as  a  condition 
to  be  fulfilled,  but  only  for  the  purpose  of  demonstrating  the 
quantity ;  and  therefore  the  risk  pertained  to  the  purchaser 
even  before  measurement,  as  under  an  absolute  sale.  This  is 
evident  from  the  connexion  between  the  preface  to  that  lex  and 
the  1st  paragraph ;  for,  after  it  has  been  laid  down  in  the 
preface  that  the  .risk  in  the  case  of  a  conditional  sale  falls  on 
the  vendor  if  it  has  not  been  expressly  agreed  "  that  the  thing 
shall  be  taken  care  of  [by  the  vendor]  at  the  purchaser's  risk,'* 
— Ulpian  immediately  afterwards  in  §  1  mentions  as  a  thing 
worthy  of  special  note  or  observation  that  nevertheless  the 
purchaser  has  no  action  in  respect  of  a  land  when  a  part  of  it 
has  perished  by  inundation  or  chasm  before  it  could  be 
measured  ;  indicating  thereby  that  such  a  case  is  not  one  of  a 
conditional  sale,  the  risk  of  which,  according  to  the  preface  of 
the  said  lex,  pertains  to  the  vendor.  This  responsibility  for 
the  most  exact  custodia  in  the  case  of  wine  sold  per  aversionem 
terminates  when  the  time  for  removal  has  arrived  if  any  term 
has  been  fixed,  or  otherwise  with  the  present  vintage,  if  the 
vendor  is  a  person  who  does  not  require  the  casks  [or  vats] 
until  the  new  vintage ;  for  if  he  be  a  merchant  [buying  and 
selling  wine]  or  if  he  was  about  to  give  the  casks  on  hire  elsewhere, 
so  that  it  is  of  consequence  to  him  to  have  those  emptied  in  which 
the  wine  sold  per  aversionem  had  been  kept,  the  time  to  be  looked 
upon  as  terminating  the  custodia  is  that  when  the  wine  could 
have  been  removed  at  a  time  convenient  to  the  vendor  after 
notice  to  the  purchaser.  Dig.  h.  t.fr.  4.  ^ult.junctfr.2.pr.; 
and  if  the  purchaser  delay  the  removal  after  then,  the  vendor 
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will  only  be  responsible  for  fraud,  equally  in  respect  to  wine  as 
in  respect  to  other  corpora  sold.  Dig.  h.  t.  Jr.  5.  fr.  17. 
Modestinus  does  not  contradict  this  in  saying  in  Dig.  18.  1. 
fr.  62.  §  tUt.  (de  contrah.  empt.)  *Wem  in  aversione  emptam  si  non 
dolo  venditoris  factum  sit,  ad  pericvlvm  emptons  pertinere, 
etiamsi  res  assignata  non  sit "  [i.e.,  that  a  thing  purchased  in 
gross  is  at  the  risk  of  the  purchaser,  in  the  absence  of  fraud 
on  the  part  of  the  vendor, — even  if  the  goods  have  not  yet 
been  set  apart];  whence  it  might  seem  that  the  vendor 
was  responsible  for  nothing  but  fraud  committed  ab  initio 
in  the  case  of  things  sold  in  aversione.  But  that  passage 
means  no  more  than  that  the  risk  of  fungibles  sold  per  aver- 
sionem  lies  on  the  purchaser  even  before  delivery,  provided 
that  the  fraud  of  the  vendor  has  not  given  occasion  to 
this  sale  in  gross,  or  "if  it  was  not  by  the  fraud  of  the 
vendor  that  the  purchase  took  place  '* ;  for  if  the  purchaser 
was  led  into  purchasing  the  thing  in  gross  {aversione)  by 
the  fraud  of  the  vendor,  and  so  was  entrapped  by  fraud 
into  purchasing  at  all,  the  sale  would  be  ipso  jure  null,  as 
appears  from  Dig.  4.  8.  fr.  7  {de  dolo),  and  as  has  been  more 
fuUy  stated  in  the  title  de  doto  num.  3  [of  this  work].*  But 
neither  dominium  nor  periculum  could  pass  under  a  purchase 
which  was  a  nullity,  wherefore  Modestinus  stated,  on  the 
soimdest  basis  of  law,  that  the  risk  of  things  sold  in  gross 
only  pertains  to  the  purchaser  "if  it  was  not  done  by  the 
fraud  of  the  vendor,"  viz.  [if  it  was  not  by  the  fraudulent  pro- 
curance  of  the  vendor]  that  the  purchase  in  aversione  had  been 
entered  upon.  [2nd]  If  on  the  other  hand  the  wine  has  not 
been  purchased  in  gross  {plena  aversione)  but  ad  quantitatem 
seu  mensuram,  according  to  the  quantity  or  measure,  the  risk 
of  the  corpus  itself  until  measurement  is  not  with  the  pur- 
chaser but  with  the  vendor ;  for  before  measurement  it  is 
nearly  the  same  as  if  he  had  not  yet  sold  it,  and  the  sale  is 
suspended  by  the  condition  for  measuring ;  but  after  measure- 
ment the  risk  ceases  to  be  with  the  vendor.  Dig.  h.  t.fr.  1. 
§  1 ;  Dig.  18.  l./r.  85.  §  5.  in  fine  {de  contrah.  empt.).     The 

•  This  sentence  alludes  to  the  distinction  between  the  case  in  which  the 
fraud  is  said  causam  dare  contract ui  and  that  in  which  it  said  only  in  con- 
tractum  incidere.  The  first  is  the  case  where  a  person  had  no  intention  of 
contracting,  and  would  not  have  made  the  contract  had  he  not  been  led 
into  it  by  the  fraud ;  the  other  is  the  case  where  one  has  of  his  own 
will  entered  into  it,  but  has  been  deceived  in  the  course  of  it,  as  in  respect 
to  the  price  or  otherwise.  In  the  first  case  the  contract  is  so  entirely  null 
and  void  ipso  Jure  that  there  is  no  need  for  an  action  of  restitution  against 
it,  and  no  dominium  or  any  other  right  passes  under  it.  In  the  other 
case  there  is  no  intrinsic  nullity,  and  the  remedy  is  by  action  on  the 
contract  itself.     See  Yoet's  Com,  ut  cit, 

C.P.  L 
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measuring  must  be  made  within  the  time  limited,  or,  if  no 
time  has  been  fixed,  before  the  next  vintage  ;  or,  if  the  vendor 
is  a  merchant  or  is  in  the  habit  of  hiring  out  the  casks,  at 
such  time  as  the  measurement  is  convenient  for  himself,  in 
accordance  with  what  has  been  already  said  as  to  the  season- 
able removal  of  wine  sold  in  gross.  Dig.  h.  t.fr.  1.  §  3.  et  4. 
/r.  2.  fr.  4.  §  tdt.  fr.  5.  If  the  purchaser  make  delay  in 
accepting  the  wine  by  measurement,  the  laws  have  given  the 
vendor  license  to  empty  it  out  at  the  purchaser's  risk ;  which 
however  the  text  at  the  same  time  dissuades  from  doing, 
and  a  person  is  said  to  be  praiseworthy  who  does  not  act 
thus  when  he  might  have  done  so ;  and  he  may  then  claim 
hire  for  the  casks  when  it  concerned  him  that  they  should  be 
empty ;  *  Dig.  h.  t.  /r.  1.  §  8.  4 ;  for  not  everything  which  is 
lawful  is  also  always  reputable  or  to  be  approved.!  Dig.  50. 
17.  144  {de  reg.  juris).  Whence  also,  as  in  availing  ourself 
of  the  license  of  pouring  away  the  wine,  something  might 
easily  be  accidentally  neglected  or  overlooked  which  the  law 
required  to  be  observed  and  exacted  so  strictly  that  the 
emptying  had  to  be  made  at  the  vendor's  own  risk,  the 
caution  was  well  given  by  Pomponius  that  an  heir  will  act 
very  perilously  if  he  pours  out  wine  bequeathed  by  a  testator, 
when  the  legatee  is  in  delay  in  its  removal ;  Dig.  33.  6.  fr.  8 
(de  tritico,  vino  vel  oleo.) ;  and  by  our  usages,  according  to 
(xroenewegenl  ad  Dig.  h.  t.  fr.  1  (following  other  authors), 
such  pouring  out  of  wine  sold  is  unsafe,  and  would  [be  likely  to] 
<au8e  loss  rather  to  the  vendor  himself  than  to  the  purchaser. 

§  5.  The  law  as  to  risk  is  not  in  all  respects  the  same  in 
conditional  sales  that  it  is  in  absolute  sales.    For  if  a  condition 

•  That  is  to  say,  however,  only  provided  he  had  occasion  for  them 
either  to  hire  out  or  to  avoid  the  necessity  for  hiring  others  for  his  own 
use,  or  the  like.     Dig.  ut  at 

f  The  actual  and  memorable  words  of  the  precept  in  the  Digest  (not 
improved  by  their  expansion)  are  non  omne  qiiod  licet  honestum  est,  **  NOT 

ALL  THAT  18  LAWFUL  IS  HONOURABLE." 

t  Groenewegen  is  very  distinct  upon  this  point.  After  stating  the 
opinion  of  Gothofredus  that  those  are  entirely  misteien  who  suppose 
that  Ihis  can  be  done  with  impunity,  and  that  it  is  not  toleratea  in 
Prance,  he  adds,  '*and  I  think  that  this  [its  unlawfulness]  is  agreeable 
to  our  usages ;  for  it  is  not  lawful  for  any  one  to  abuse  \male  lUi']  even 
his  own  property,  much  less  that  of  another ;  and  this  is  said  in  Justmian's 
Institutes  to  concern  the  Eepublic.  {Inst,  1.  8.  §  vHA  Plainly,  if  ever 
there  be  an  occasion  when  it  might  oe  tolerated,  with  reference  to  the 
time  when  it  is  done,  it  is  when  the  vintage  is  frothimj  over  to  the  lips 
\i,e,y  at  full  flush]  and  no  casks  are  obtainable  to  hold  the  excess  result- 
ingfrom  the  extraordinary  fertility  of  the  vines,  as  sometimes  happens 
in  France." 
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has  failed,  the  sale  itself  also  fails,  and,  necessarily,  the  risk 
during  the  whole  time  [of  the  pendency  of  the  condition]  is 
with  the  vendor.  If  however  the  condition  has  been  fulfilled, 
all  partial  loss  or  deterioration  during  the  intervening  period 
falls  on  the  purchaser ;  but  a  total  loss  which  has  happened 
pending  the  condition  falls  on  the  vendor  just  as  if  there  had 
been  no  sale;  there  being  now,  as  it  were,  no  res  [com- 
modity to  be  sold],  without  which  however  there  can  be  no 
sale  ;  Dig.  h.  t.fr.8;  Cod.  4.  48.  >.  5.  §  5 ;  1%.  23.  3./r.  10. 
§  5  {de  jur.  dot.)  juncU;  Dig.  18.  1.  /r.  8  \de  contrah.  empt.) ; 
unless  the  contracting  parties  have  entered  into  some  special 
agreement  with  regard  to  the  risk.  Dig.  h.  t.  fr.  10.  Ant. 
Gomezius  var.  resol.  torn.  2.  cap.  2.  n.  32.  in  fine;  Ant.  Faber. 
Cod.  lib.  4.  tit.  41.  defin.  8.  n.  2.  in  notis ;  Carpzovius  defin. 
forens.  part  2.  constit.  26.  defin.  21.  22.  For,  at  the  end  of 
Dig.  h.  t.  fr.  8.  pr.  we  must  supply  from  the  Haloandrine 
edition  what  is  wanting  in  the  Florentine,  and  the  omission 
of  which  makes  the  text  imperfect,  and  we  should  read  the 
passage  thus : — "  but  if  pending  the  condition,  delivery  has 
been  made,  the  purchaser  cannot  acquire  right  by  usucaption 
by  title  of  purchase  ;*  and  what  has  been  paid  of  the  price  may 
be  reclaimed,  and  the  intermediate  fruits  belong  to  the  vendor 
— (then  insert)  if  dwring  the  pendenqf  of  the  condition  the 
thing  had  become  extinct ;  for  the  purchase  is  extinguished y  just 
as  conditional  stipulations  and  legacies  are  extinguished  if  the 
res  becomes  extinct  pending  a  condition  " — as  has  been  pointed 
out  by  Meyer  in  CoUegio  Argentorat.  ad  Pand.  h.  t.  n.  8.  in  med. 

§  6.  It  is  contended,  not  without  reason,  by  Groenewegen 
ad  Inst.  3.  24.  §  3,  that  our  usages  have  not  receded  from 
these  rules  of  the  Roman  Law  with  reference  to  the  risk  of 
things  sold,  in  respect  to  either  moveables  or  immoveables. 
For,  though  by  the  constitution  of  Charles  V.  a  sale  of 
immoveables  is  not  efficacious  imless  solemn  delivery  has  been 
made  of  them  before  the  tribunal  of  the  place,  nevertheless  no 
innovation  has  been  made  in  respect  to  the  risk.  And  by  the 
Civil  Law  also  no  dominium  passed  to  the  purchaser  without 
the  delivery  which  followed  on  a  completed  sale ;  Dig.  19.  1. 
/r.  11.  §  2  {d€  act.  empt.) ;  Instit.  2.  1.  §  41  e^  seq.  (de  rer. 
divis.);  yet  the  risk  of  the  thing  was  not  the  less  on  that 
account  considered  as  transferred  to  the  purchaser  immediately 
on  the  interposition  of  consent  [to  the  purchase].  Since, 
therefore,  the  only  change  made  by  our  usages  is  in  the 
[solemnity  of]  delivery,  and  therefore  in  the  mode  of  transferring 

*  It  must  be  remembered  that  a  justm  titulua  (as  to  the  meaning 
of  which  see  post y  Lib.  21,  tit.  2.  ^  I.  note)  was  requisite  to  Usucaptio. 

L  2 
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the  ownership  of  immoveables,  and  as  the  transfer  of  the 
risk  does  not  depend  on  the  transfer  of  ownership,  there  is 
no  reason  for  inferring  any  alteration  in  [the  law  as  to]  the 
transfer  of  the  risk  merely  from  the  change  in  the  form  of 
delivery ;  especially  when  we  reflect  that  the  making  of  that 
solemn  delivery  before  the  local  tribunal  has  been  designed 
not  so  much  on  account  of  the  contracting  parties  themselves^ 
viz.,  the  purchaser  and  vendor,  as  for  the  advantage  and 
security  of  Creditors  of  the  Vendor,  lest  they  should  be 
damnified  by  clandestine  alienations  and  obligations  by  their 
debtors,  and  so  be  cheated  by  frauds  made  in  collusion  with 
relations  and  intimates  {frandibus  domesticia)  which  are  often 
fictitiously  concocted  under  the  cloak  of  business  transac- 
tions: but  in  other  respects,  as  between  the  vendor  and 
purchaser  themselves,  there  is  nothing  even  now  to  prevent 
the  vendor  divesting  himself  of  his  right  before  such  solemn 
delivery,  whether  it  be  a  possessory  or  other  right.*  Neostadius 
Cfirue  sujyr.  decis,  70.  in  fine ;  Groenewegen  ad  d,  %  3,  et  ad 
Grotii  Manuduct.  ad  Jurispinid.  HolL  lib.  2.  cap.  5.  n.  18  j 
Ant.  Matthaeus  Paroemia  5.  n.  16  ;  Abr.  a  Wesel  de  remissions 
mercedis  cap.  8.  n.  10. 11.  Clearly,  if  the  sale  of  an  immoveable, 
and  especially  of  a  house,  has  been  made  in  the  middle  of 
winter  on  the  terms  that  the  solemn  delivery  +  is  not  to  take 

*  Groenewegen,  in  the  passage  cited  {ad  Inst,  3.  24.  §  3),  after  ob- 
serving that  by  the  Civil  Law  the  risk  of  the  thing  sold  pertains  to  the- 
piirchaser  before  delivery,  and  that  **  by  our  usages  "  the  same  rule  holds 
m  respect  to  the  sale  of  moveables,  adds,  "  Witn  respect  however  to  the 
sale  of  immoveables  a  doubt  exists  upon  the  constitution  of  Charles  Y. 
which  voids  every  alienation  of  these  when  delivery  has  not  been  duly 
made.  But  it  is  manifest  from  its  preamble  that  the  irritancy  is  not 
universal  but  is  only  a  provision  in  favour  of  creditors,  that  they  may  not 
be  defrauded  by  any  clandestine  delivery  of  an  hypothec,  or  otherwise ; 
and  so  if  the  same  thing  has  been  sold  to  two  different  persons  and 
delivered  to  the  one  privately  and  to  the  other  publicly,  that  purchaser  is 
to  be  preferred  to  whom  delivery  had  been  duly  made  before  the  local 
tribunal.  Wherefore,  notwithstanding  the  constitution  of  Charles  V.,  I 
consider  that  the  Civil  Law  remains  entirely  unaffected,  and  that  the  risk 
of  an  immoveable  thing  pertains  to  the  purchaser  even  before  delivery ; 
and  so  I  understand  it  to  have  been  adjudged  in  the  Court  of  Holland.*^ 
The  translation  of  Groenewegen's  Notes  in  Herbert's  Grotius,  p.  88 
(2.  5. 13.  note  18),  is  misleading,  in  consequence  of  an  erroneous  punctua- 
tion. The  original  in  Dutch  has  a  full  period  and  a  new  sentence  after 
the  reference  **c.  48.  w.  39,"  and  the  new  sentence  should  read  thus,  in 
continuation  of  the  words  in  Grotius'  text  "  under  penalty  of  the  same 
being  null  and  void  " — **  To  wit  in  respect  to  third  persons  defrauded  or 
damaged  thereby,  but  not  as  regards  the  buyer  and  seller." 

t  I.e.,  delivery  with  the  formalities  or  solemnities  required  by  law. 
The  word  *'  solemn  "  is  used  in  this  sense  throughout,  this  literal  render- 
ing of  the  Latin  word  being  convenient  both  for  brevity's  sake  and  for 
conserving  the  technical  language  of  the  Civil  Law. 
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place  till  the  beginning  of  the  following  May,  as  is  customary 
in  many  towns  of  Belgium,  the  risk  during  the  intermediate 
period  between  the  sale  and  the  deliver}'  belongs  to  the  vendor; 
because  it  is  considered  that  the  non-immediate  delivery  is  in 
consequence  of  a  pact  added  by  [t.^.,  in  behalf  of]  the  vendor, 
and  that  it  is  therefore  owing  to  the  vendor  himself  that  the 
thing  sold  was  not  delivered  immediately ;  inasmuch  as  he  is 
considered  to  have  prorogued  the  time  for  delivery  in  order 
that  he  might  have  the  fruits  and  rents  to  himself  until  the 
term  fixed.  Dig.  19.  l./r.  18.  §  18  (de  act.  empti.).  As  there- 
fore the  intermediate  emoluments  come  to  him,  it  is  equitable 
that  so  also  he  should  bear  the  loss.  Dig.  50. 17.  fr.  10  (de  reg. 
jwris).  And  although  the  risk  of  fortuitous  accident  resulting 
from  the  intervening  delay  of  the  vendor  only  falls  on  the 
delaying  party  when  the  thing  would  not  have  perished  in  the 
same  way  nor  by  such  an  accident  had  it  been  with  the 
purchaser,  Arg.  Dig.  10.  4. /r.  12.  §  4  {ad  exhibendum)^  never- 
theless because  this  distinction  rather  finds  scope  in  move- 
ables which  by  delivery  must  be  transferred  from  one  place  to 
another,  than  in  immoveables  the  site  of  which  remains  constant, 
the  simpler  rule  is  received  in  the  case  of  sales  of  houses  that 
no  risk  falls  on  the  purchaser,  but  only  on  the  vendor,  until 
the  date  which  has  been  distinctly  determined  by  the  pact  for 
solemn  delivery ;  so  much  so  that  if  on  account  of  the  approach- 
ing departure  of  the  vendor,  or  any  other  pretext,  solemn 
delivery  of  a  house  has  been  made  before  the  local  tribunal 
before  the  date  preappointed  for  it,  nevertheless  the  subject 
remains  at  the  risk  of  the  vendor  down  to  the  very  day  pre- 
scribed by  the  pact  for  delivery,  unless  the  contracting  parties 
have  expressly  made  some  other  new  pact  with  respect  to 
the  "periculum  et  commodum.**  Groenewegen  ad  Orotium 
Manuduct.  ad  Jurisprud.  Holl.  lib,  3.  cap.  14.  n.  82 ;  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  13.  n.  20. 

§  7.  If  things  have  perished  during  a  sale  by  auction,  the 
risk  does  not  fall  on  a  person  who  has  made  any  bid  at  the 
sale,  but  rather  on  the  owner  from  whom  the  things  are  to 
pass  by  the  **  addiction  '*  [formal  confirmation  of  the  sale  to 
the  purchaser].  For,  as  a  sale  by  auction  cannot  be  considered 
perfected  before  the  instrument  of  addiction  has  been  signed, 
since  it  is  only  from  that  time  that  a  purchaser  is  no  longer 
liable  to  be  outbid,  and  makes  the  fruits  of  the  thing  his  own, 
it  follows  that  not  till  then  does  the  risk  pass  to  him;  as 
Ant.  Matthaeus  argues,  de  auction,  lib.  1.  cap.  13.  n.  20.* 

•  The  question  propounded  and  answered  to  the  above  effect  by 
Matthaeus  is  **  Whether  the  risk  pertains  to  the  purchaser  from  the  time 
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§  8.  Besides  the  risk  of  the  thing  sold,  all  real  burdens 
attaching  to  the  subject  pass  to  the  purchaser ;  for  example, 
the  liability  for  rates,  taxes,  or  yearly  canons,  ground  rents 
and  the  like ;  and  not  only  those  due  in  future,  but  also  those 
due  for  the  past,  and  therefore  aU  burdens  which  had  become 
both  due  and  payable  before  the  sale ;  for  the  lands  are  con- 
sidered bound  for  all  these  by  a  legal  hypothec ;  so  much  so 
that  no  agreement  that  the  purchaser  shall  not  be  liable  for 
taxes  can  be  sustained ;  Cod.  4.  47.  1.  et  tot.  Ut.  (sine  censu  ei 
reliquis  fundum  coniparari  nan  posse) ;  Dig.  50.  15.fr.  5.  §  vit 
(de  cefisibus) ;  Dig.  39.  4.  fr.  7  (de  publicanis) ;  unless  the  Fisc 
has  solemnly  sold  the  lands  of  fiscal  debtors  ;  for  in  that  case 
purchasers  are  freed  from  liability  for  past  arrears  by  the 
constitutions  of  the  later  Emperors,  Cod.  10.  8.  6  (defide  et 
jwre  hastae  Jiscalis),  contrary  to  the  response  of  Papinianus, 
according  to  which,  when  lands  have  been  sold  by  the  Fisc, 
the  arrears  of  tribute  are  due  by  the  purchaser.  Dig.  49.  14. 
86  (de  jure  fisci).  Ant.  Matthaeus  de  aiiction.  lib.  1.  cap.  18. 
n.  9.  10.  But  the  burden  of  an  annual  pa3anent  does  not  pass 
to  the  purchaser  in  the  case  in  which  a  vendor  has  before  the 
sale  promised  to  pay  a  certain  quantity  of  the  com  or  other 
produce  from  the  land  yearly  to  another  person  or  land,  unless 
he  has  solemnly  bound  the  land  for  this,  or  in  some  other 
legitimate  way  has  rendered  it  liable  for  such  payment.  Dig. 
18.  l.fr.  tdt.  §  1  (de  contrah.  emptione);  Groenewegen  de  U. 
abrog.  ad.  d.  I.  vlt 

§  9.  But  as  it  is  naturally  equitable  that  the  advantages 
(commoda)  of  a  thing  should  accrue  to  whoever  has  to  bear 
the  disadvantages  (incomnioda)^  Dig.  50.  17.  10  (de  reg.  juris), 
hence,  after  the  sale  has  been  completed,  every  benefit 
(commodum)  of  the  thing  sold,  even  that  arising  before  delivery, 
pertains  to  the  purchaser;  Cod.  h.  t.  (4.  48.)  fr.  1 ;  Inst.  8.  24. 
^  9  (de  ertipt.  vendit) ;  whether  it  be  that  the  value  of  the  things 
sold  has  increased ;  Cod.  4.  49.  12  {de  act.  empti.),  or  land  sold 
become  augmented  by  alluvion ;  Inst.  8.  24.  §  8  (de  empt.  vend.) ; 
Dig.  h.  t.  fr.  7 ;  or  anything  been  gifted,  bequeathed  or  left  by 
title  of  heirship  to  a  slave  who  has  been  sold,  or  been  acquired 
by  his  labour ;  Dig.  19.  1.  fr.  18.  §  18.  et  §  18  (de  act.  empti.) ; 

of  his  having  finally  outbid  the  other  bidders ;  or  from  the  time  of  the 
judicial  decree  [connrminff  the  sale] ;  or  from  the  time  of  actual  corporeal 
delivery  of  the  jyroperty  and  the  jturchaser  being  piU  in  possession  ofitV*  In 
respect  to  immoyeables  he  gives  the  rule  and  reason  stated  above ;  and 
adcb  that  with  respect  to  moveables  there  is  scarcely  room  for  any  doubt, 
as  the  purchaser  removes  them  almost  at  the  moment  he  becomes  the 
successful  bidder. 
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or  whether  that  the  vendor  has  acquired  some  right  of  action 
in  respect  to  the  things  sold,  as  for  instance  the  "  actio  furti," 
the  action  on  the  *^  lex  Aquilia,"  or  the  like,  for  he  is  bound  to 
make  cession  of  these  to  the  purchaser,  and  he  is  also  re- 
sponsible for  what  he  has  obtained  by  such  actions  after  the 
sale  was  completed ;  Dig.  19.  1.  /r.  18.  §  12  (de  act  empti.) ; 
Inst.  8.  24.  §  8.  in  fine  {de  empt.  vendit.) ;  Dig.  47.  2./r.  14.  §  80 
(de  furtis) ;  Dig.  h.  t.  Jfr.  18 ;  or,  finally,  whether  fruits  have 
been  borne  by  the  thing  sold,  for  both  foetura  already  con- 
ceived at  the  time  of  the  sale,  and  those  already  born,  and 
the  fruits  already  matured  but  still  pendent  [growing]  at  the 
moment  of  the  completion  of  the  sale,  are  due  to  the  purchaser 
as  parts  of  the  thing  itself.  Code  4.  49.  fr.  15.  ft.  16  {de  act. 
empti.)  \  Dig.  19.  l./r.  18.  §  10  {deact.  empti.)  junct. ;  Dig.  6. 1. 
44  {de  rei  vindicat.).  And  as  respects  "  civil  fruits  "  or  rents 
of  things  sold,  due  under 'a  lease  made  by  the  vendor, — if 
indeed  they  are  due  from  a  thing  serviceable  at  all  times,  as 
from  houses,  oxen,  &c.,  they  are  to  be  divided  rateably 
between  the  vendor  and  purchaser,  in  such  manner  that  the 
proportion  due  from  the  time  of  the  completion  of  the  sale 
may  fall  to  the  purchaser.  But  if  arising  from  a  thing 
only  yielding  produce  annually,  or  at  stated  periods  of  the 
year,  as,  for  example,  from  orchards,  fields,  &c.,  it  has 
to  be  considered  whether  the  sale  was  completed  before  the 
harvest,  and  while  the  fruits  were  still  pendent  (growing),  or 
whether  after  they  had  been  already  separated  from  the  soil. 
In  the  first  case,  it  is  reasonable  that  the  rents  of  the  whole 
year  should  accrue  to  the  purchaser,  but  in  the  latter  case  that 
they  should  accrue  to  the  vendor.  For  in  all  these  cases  the 
rent  which  is  due  in  respect  of  the  fruits,  as  being  surrogated 
for  them,  follows  in  all  respects  the  nature  of  the  fruits 
themselves,  and  thus  is  acquired  by  the  vendor,  or  by  the 
purchaser,  according  as  the  natural  fruits  themselves  or  the 
use  would  have  been  acquired  by  either,  if  the  thing  had  not 
been  leased  to  any  one.  It  is  very  clear  that  a  purchaser  is 
not  by  Roman  Law  bound  to  stand  by  a  lease  which  has  been 
made  by  the  vendor,  but  can  expel  the  lessee  before  the  expiry 
thereof  in  order  that  he  may  himself  enjoy  at  his  discretion  the 
thing  sold  ;*  Code  4. 65. 9.  (locati) ;  and  so  might  occupy  a  house 
during  the  remainder  of  the  term,  or  gather  the  fruits  still 
growing  on  the  land,  or  use  the  oxen  for  his  own  work.  If 
then  he  allows  [the  use  of]  these  to  the  tenant,  why  should  not 
he  himself  take  the  rents  which  form  the  compensation  for  the 
use  or  fruits  ?     Nor  is  what  Ulpian  says  opposed  to  this,  viz., 

•  But  the  Dutch  Law  is  different    See  Lib.  19.  tit,  2.  §  16.  post. 


Digitized  by  LjOOQIC 


152     UB.  XVIII.   TIT.  VI.      DE  PERIC.    ET  COMMOD.   REI   VEND. 

that  "  if  a  field  has  been  given  in  lease,  the  rents  certainly  fall 
to  the  lessor,  and  it  is  the  same  in  urban  tenements,  unless  the 
contraiy  has  been  expressly  agreed  "  ;  [thus]  approving  the 
same  rule  in  urban  as  in  rural  tenements  and  allowing  all 
the  rents  without  distinction  of  time  to  the  lessor,  and  so  to 
the  vendor.  Dig.  19.  l./r.  13.  §11  (de  act.  empL).  For,  in  the 
first  place,  it  may  indeed  be  said  that  it  is  not  there  stated 
— looking  to  the  eflfect — who  should  obtain  the  benefit  of  the 
rents,  but  only  to  whom  belongs  the  right  of  exacting  them ; 
but  it  is  certain  that  the  right  of  suing  for  these  is  only  com- 
petent to  the  lessor  who  contracted  with  the  lessee,  and  not 
also  to  the  purchaser  who  did  not  give  the  lease  ;  in  the  same 
way  as  the  right  to  the  actio  furti  and  to  the  action  on  the  lex 
aquUia  and  many  others  belong  to  the  vendor  before  delivery  ; 
yet  this  neither  interferes  with  the  vendor  s  obligation  to  make 
cession  to  the  purchaser  of  the  actio  locati  for  the  rent  which 
ought  to  come  to  the  purchaser,  just  as  he  also  **  mandates" 
other  actions ;  nor  does  it  prevent  his  being  responsible  to 
the  purchaser  for  payment  of  any  rent  exacted  by  the  actio 
locatij  just  as  he  is  obliged  to  be  responsible  to  him  for  what  is 
exacted  by  other  actions  as  beforesaid.  But,  in  the  second 
place,  the  words  of  Ulpian  in  the  said  fr.  13.  §  11.  may  be 
taken  as  referring  not  to  future  rents  but  to  rents  due  for  the 
time  which  preceded  the  purchase,  and  which  fall  to  the  lessor- 
vendor  unless  otherwise  agreed,  as  in  the  case  given  in  Dig. 
19.  l./r.  13.  §  16  (de  act.  empt.)  where  the  agreement  was  "that 
the  vendor  exact  the  past  hire  and  pay  it  to  the  purchaser.'* 
Compar.  Covarruv.  var.  resolut.  lib.  1.  cap.  15.  n.  3 ;  Zoesius  ad 
Pand.  tit.  de  act.  empti.  n.  17. 18;  Stnxvins  ad  Pand.  h.  t.  n.  103. 

§  10.  But  trees  which  have  been  uprooted  by  the  wind  after 
inspection  of  the  land  [by  the  purchaser]  and  before  the  com- 
pletion of  the  sale,  do  not  belong  to  the  purchaser ;  for  they 
had  ceased  to  be  a  part  of  the  soil,*  and  so  were  not  pur- 
chased ;  unless  the  vendor  being  aware  of  the  fact  had  not 
apprised  the  purchaser  and  he  was  ignorant  of  it.t  Dig.  h.  t. 
Jr.  9.  If  one  has  purchased  two  things,  for  example,  two 
slaves  [together  J],  for  a  single  price,  but  one  of  them  had 

•  **/Vwf/««" — specially  used  to  designate  a  "farm"  or  **  country 
estate." 

t  If  they  were  thrown  down  before  the  purchase  was  contracted  and 
this  fact  was  concealed  from  the  purchaser  until  after  the  sale  was  com- 
pleted^  the  vendor  is  bound  to  i-ecoup  the  purchaser  their  value.  See  the 
whole  text  in  the  Digest  as  explained  in  the  notes  to  Pothier's  Pandects, 
iih.  19. /t<.  1.  //.  60. 

X  For  the  text  in  the  Digest  has  *'  paritery 
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perished  before  the  sale,  the  *'  periculum  "  does  not  belong  to 
the  purchaser  ;  the  rather  as  the  sale  does  not  hold  good  even 
in  regard  to  the  survivor.*   Dip.  18.  l./r.  44  {de  contrah.  empt.). 

*  For  as  regards  the  dead  man,  there  cotild  not  be  a  sale  when  the  res 
or  thing  intended  to  be  sold  had  ceased  to  exist ;  and,  as  regards  the  living 
one,  that  consent  was  wanting  which  is  essential  to  purchase,  as  the  pur- 
chaser would  not  have  bought  the  one  slave  without  the  other.  Pothier 
in  loc.  cit. 
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TITLE    VII. 

DE  SERVIS  EXPORTANDIS,  VEL  SI  MANCIPIUM 
IT  A  VENIERIT,  UT  MANUMITTATUR,  VEL 
CONTRA. 


PACTS    RESPECTING    THE    EXPORTATION,    MANUMIS- 
SION,  &c.  OF   SLAVES. 


SUMMARY. 


1.  The  pact  *'  that  a  slave  is  to 
be  exported." — What  places  are 
interdicted  to  a  slave  who  is  sold 
to  be  exported  from  Italy,  or  from  a 
certain  province  or  dtyf — ^Whether 
and  when  a  vendor  can  or  cannot 
sue  if  the  pact  be  broken  ?  What 
if  a  penalty,  or  the  right  of  appre- 
hending the  slave  in  me  case  of  his 
non-exportation,  has  been  agreed 
for  P  The  pact  "  against  exporta- 
tion." 

2.  The  pact  **  that  a  slave  is  to 
be  manumitted." — ^He  is  then  en- 
titled to  his  freedom  ipso  jure, 
although  a  penalty  has  been  agreed 
for  in  the  event  of  his  not  being 
manumitted. — ^Whether  the  vendor 
may,    after    the    time    fixed    for 


manumission,  revoke  a  condition 
for  manumission  ? — How  far  he 
can  do  so  before  the  expiry  of  that 
time  ? — ^T^ether  the  purchaser  has 
the  right  of  manumitting  a  slave 
in  spite  of  a  change  in  the  vendor's 
intention  P 

3.  The  pact  "that  the  slave  is 
not  te  be  manumitted."  Manu- 
mission is  then  null,  though  a 
penalty  has  been  provided  for  in 
case  01  manumission  being  made. 

4.  The  pact  '*  against  prostitu- 
tion of  a  female  slave  "  is  valid. — 
When  she  is  considered  to  be  pro- 
stituted P — Enumeration  of  various 
reprobated  pacte  in  the  sale  of 
slaves. 


§  1.  Although  slavery  is  not  in  use  among  us,  yet  as  the 
pacts  annexed  by  the  Romans  to  the  sale  of  slaves  may  some- 
times be  applied  to  the  sale  of  other  things,  it  may  be  expedient 
to  treat  shortly  of  these.  The  first  is  ut  servus  exportetur — 
"  that  the  slave  is  to  be  exported,'*  for  the  effect  of  which 
see  Cujacius  paratit.  Cod.  si  servus  exportandus  veneat  (4.  56). 
If  he  is  sold  to  be  exported  from  Italy,  there  is  no  prohibition 
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against  his  dwelling  in  a  province.  Dig.  h.  t,  jr.  2.  If,  however, 
he  is  to  be  removed  from*  the  pomeria  of  a  city  he  cannot  stop 
in  the  city  itself.  Dig.  h.  t.fr.  5;  Arg,  Dig.  1.  9.  Jr.  4  (de  sena- 
torihus) ;  Dig.  48. 22.^.  7.  §  ult.  {de  interdict,  et  reUgat.).  If  sold 
to  be  exported  from  a  certain  city,f  he  cannot  remain  in  Rome; 
nor  can  one  be  retained  in  Italy  who  is  to  be  removed  from  a 
particular  province.  Cod.  4.  55.  fr.  vlt.  (si  serv.  export, 
veneat).  This  pact  is  annexed  in  favour  of  the  vendor, 
either  in  order  tiiat  he  may  be  safe  from  a  slave  of  whom 
he  is  in  fear  and  the  sight  of  whom  he  cannot  bear,  or 
by  way  of  punishment,  or  to  avoid  a  penalty  which  he  had 
promised  on  purchasing  the  slave  on  the  same  terms;  and 
therefore  it  is  competent  to  the  vendor  to  remit  the  condition. 
Dig.  h.  t.  fr.  1.  fr.  6.  §  1.  If  not  remitted  and  it  be  violated 
by  the  purchaser,  the  vendor  is  entitled  to  an  action  for  damages 
(Uie  id  quod  interest),  according  to  the  later  opinion  of  Papini- 
anus  in  Dig.  h.  t.fr.  6.  §  1,  where  the  earlier  opinion  contained 
in^r.  7  is  disapproved  of;  whether  it  be  the  first  purchaser  or 
another  to  whom  the  slave  had  been  transferred  who  has  broken 
the  pact.  Dig.  h.  t.fr.  9.  He  may  also  sue  for  a  penalty  if  one 
has  been  annexed  to  the  pact,  and  may  further  apprehend  the 
slave  himself,  if  he  be  not  exported  and  if  the  vendor  has 
reserved  this  power  by  the  pact;  and  if  the  slave  has  been 
manumitted  by  the  purchaser  and  is  found  in  an  interdicted 
place  he  is  to  be  assigned  to  the  Fisc  in  perpetual  servitude. 
Cod.  4.  55. /r.  l.fr.  2  {si  servus  export,  veneat).  The  power  of 
exacting  the  penalty  or  damages  fails  however  when  the  slave 
comes  to  interdicted  places  without  the  will  of  the  purchaser; 
Cod.  h.  t.fr.  2.  in.  fin. ;  for  example,  if  a  slave  who  has  escaped 
from  his  owner  is  a  vagrant  in  an  interdicted  province.  Dig.  h.  t. 
fr.  9.  On  the  other  hand,  if  it  has  been  agreed  by  pact,  ne  servus 
venditus  exportetwr,  "  that  the  slave  sold  shall  not  be  exported," 
this  condition  is  binding  even  to  the  extent  that  an  action  will 
lie  for  its  neglect  not  only  for  the  id  quod  interest,  but  also  for 
compensation  on  the  ground  of  affection,  t   Dig.  h.  t.fr.  7.  in.  fin. 

•  Remotmidiis — or,  as  the  text  of  the  Digest  has  it,  **  if  he  be  iivter^ 
dieted  from  the  pomeHum  (the  vacant  ground  between  the  city  and  the 
walls,  as  well  as  that  surrounding  the  walls),  he  is  considered  to  be 
interdicted  from  the  city  itself." 

t  In  the  Code,  **  exportandus  a  domino  de  civitate  sua  venit." 
X  I,e,y  when  affection  for  the  slave  has  caused  the  vendor  to  insist  by 
pax^t  that  the  slave  is  not  to  be  exported  from  the  place.  Papinianus 
originally  took  this  distinction,  that  m  the  case  of  pacts  interposed  with 
the  object  of  coercing  the  slave,  no  action  would  he  ex  vendito  for  their 
breach  unless  tiie  plamtiff  had  actually  sustained  pecuniary  loss  thereby 
(as  when  he  thus  became  liable  in  a  penalty  to  a  previous  vendor) ;  but 
that  in  the  case  of  pacts  interposed  in  the  interest  of  the  slave  himself,  an 
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§  2.  There  is  also  the  pact  whereby  a  slave  (Mancipiuni) 
is  sold  on  the  terms  that  he  is  to  be  manumitted  either  within 
a  certain  time,  or  simpUdUr,  If  this  be  not  complied  with 
within  the  prescribed  period,  or,  if  no  period  has  been  fixed, 
within  such  time  as  it  might  have  been  conveniently  done  in, 
the  slave  or  handmaid  sold  in  this  way  is  ipso  jure  advanced  to 
freedom,  so  that  thereafter  the  litigation  should  not  be  for  the 
purpose  of  obtaining  performance  of  the  agreement  to  give  the 
slave  freedom,  which,  by  virtue  of  the  imperial  constitution  has 
been  already  obtained,  but  for  the  defence  of  freedom  ;*  and  the 
issue  of  a  female  slave  procreated  after  delay  on  the  part  of 
the  purchaser  is  deemed  to  have  been  born  free  t  under  the 
constitution  of  Divus  Marcus  which  derogated  from  the  Statute 
ofHadrian  requiring  manumission  in  this  case;  Dig.  h.  t.fr.  8. 
fr,  vlt ;  Cod,  4.  67.fr.  1.  2.  3.  4  (Si  mancip.  itafxierit  alienat. 
ut  manumitt.)  [and  this  result,  i.e.,  freedom  ipso  jure,  follows], 
even  although  the  vendor  has  contracted  for  a  penalty  to 
himself  in  the  event  of  manumission  not  being  made  ;  for  the 
slave  none  the  less  becomes  as  free  as  if  he  had  been  sold  to 
be  manumitted  without  reservation  of  a  penalty,  the  exaction 
thereof  ceasing  in  favour  of  liberty ;  Cod.  d.  tit.  fr.  vlt. ; 
provided  the  person  who  has  sold  his  slave  upon  that  condition 
was  over  twenty  years  of  age,  for  in  case  of  one  under  that 
age,  the  lex  Aelia  Sentia,  in  consideration  of  the  vendor's 
infirmity  of  judgment,  renders  the  condition  for  manumission 
invalid,  although  it  be  deferred  to  the  time  when  the  vendor 
shall  have  attained  the  age  of  twenty.  Dig.  h.  t.  fr.  4.  junct.  ; 
Inst.  1.  6.  §  4.  quib.  ex  cans,  manumitt.  non  licet.  Nor  is  it 
open  to  a  vendor,  after  the  expiry  of  the  time  when  the 
manumission  was  to  take  place,  to  revoke  this  condition 
for  manumission;  for  already,  ipso  jure,  the  slave  had  become 
entitled  to  freedom  which  is  thereafter  firmly  to  be 
**  asserted  ''J  and  defended.   Arg.  Cod.  4.  67.fr.  1.  in  fin.  etfr. 


action  ex  reiidiio  would  lie  ratione  affectioiiis  aoJius,  This  humape  distinc- 
tion he,  however,  afterwards  abandoned,  and  admitted  that  an  action 
would  he  ex  vendito  for  the  stipulated  penalty,  irrespective  of  the  object 
of  the  pact,  whether  actual  damage  had  been  sustained  or  not,  being 
swayed  by  the  sounder  opinion  of  Sabinus  based  on  the  ground  that  the 
slave  had  been  sold  for  a  lower  price  in  consideration  of  the  pact.  See 
Pothier*8  Faiid.  Just,  18.  7.  n,  9. 

•  /.c,  the  slave  should  not  be  driven  to  the  disadvantageous  jposition 
of  requiring  his  status  of  freedom  to  be  '*  asserted  "  as  by  a  Plaintiff,  but 
should  have  the  more  advantageous  position  of  Defendiant  in  a  suit  on 
this  matter  of  status. 

t  Liber  et  iuyenuus  nasa  intelligatur. 

t  AsBertfida — A  more  significant  term  however  than  our  word 
**  assert,"  and  specially  appHed  to  the  vindication  of  hberty  in  the  *'  libendis 
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seqq.  si  mancip.  itafuerit  alienat.  lit  manumit.).  Plainly,  before 
the  time  for  manumission  arrives  the  vendor  is  allowed  the 
right  of  changing  his  mind  and  of  revoking  the  condition,  with 
this  effect  that  neither  does  the  slave  acquire  his  liberty  ipso 
jure  by  the  expiry  of  the  time,  nor  is  his  purchaser  liable  in 
damages  to  the  vendor  for  not  manumitting.  Cod,  d.  f.  (4.  57) 
fr.  1 ;  Cod.  h.  t.  (4.  55)  fr.  1 ;  Dig.  h.  t.  fr.  3.  But  if  the 
purchaser  does  not  choose  to  heed  this  change  of  purpose,  and 
prefers  to  give  the  slave  his  freedom  notwithstanding  the 
vendor's  change  of  mind,  he  is  not  liable  for  anything  to  the 
vendor  on  that  account,  and  this  is  what  Papinianus  means  in 
Dig.  h.  t.  Jr.  8.  when  he  says  that  **  the  right  of  action  ex 
r^ndito  ceases  when  **the  slave  is  manumitted  or  {i.e.,  even) 
when  the  vendor  has  changed  his  purpose  "  ;  and  to  this  also 
pertains  the  text  of  the  Dig.  40.  S.fr.  1  (qui  sine  manumiss.  ad 
libertat.  perveniunt).  Nor  is  it  an  objection  that  an  owner  who 
has  given  his  slave  to  his  agent  for  the  purpose  of  manumission 
may  effectually  alter  his  purpose  and  prevent  the  freedom 
which  has  not  yet  been  bestowed.  Dig.  17.  l./r.  27.  §  l./r.  30 
(m/indati).  For  there  is  a  difiFerence  between  mandate  and 
sale ;  after  a  sale  is  completed,  nothing  can  be  changed  by  one 
party  against  the  will  of  the  other  party  who  has  thereby 
acquired  a  right ;  Cod.  4.  10.  5  {de  oblig.  et  act.) ;  but  it  is  the 
peculiar  nature  of  mandate  that  so  long  as  it  is  not  fulfilled, 
and  therefore  the  freedom  still  unbestowed,  it  may  be  rightly 
revoked.     Inst.  3.  27.  §  9  (demandato). 

§  3.  No  less  valid  is  another  pact  which  is  the  contrary  of 
the  first,  viz.,  ne  mancipiumTnanumittatur,  **  that  the  slave  shall 
not  be  freed  " ;  the  effect  of  which  is  that  it  is  unlawful  to 
manumit  him  either  during  the  life  or  after  the  death  of  the  vendor, 
if  it  be  proved  that  the  object  of  the  pact  was  the  punishment 
of  the  slave ;  and  any  manumission  made  contrary  thereto  is 
ipso  jure  null,  and  therefore  there  is  no  room  for  a  claim  for 
penalty,  if  one  has  been  annexed  to  the  pact,  in  case  of  its 
violation.  Cod.  4.  67.  5  {si  mancipium  ita  fuerit  alienat.  ut 
manumitt.) ;  Cod.  7.  12,  fr.  vlt.  {qui  non  possunt  ad  libert. 
perven.) ;  Dig.  40.  l./r.  4.  §  9  {de  manumission). 

§  4.  A  pact  may  also  be  added  against  prostitution, 
"  ne  ancilla  prostituaiur " ;  in  which  case  the  purchaser  is 
considered  to  have  acted  contrary  to  it,  if  he  employs  the 

cama,^^  or  suit  for  establishing  the  status  of  freedom.  The  assertor  libertatis 
was  the  person  who  acted  as  nominal  Plaintiff  on  behalf  of  the  supposed 
«lave,  who  as  a  slave  oould  not  himself  sue. 
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woman  in  a  tavern  {cawpona)  under  tlie  pretext  of  serving 
there.  Dig.  h.  t.  fr.  6 ;  Cod.  4.  57.  tot.  tit,  (si  mancipium  ita 
venient  ne  prostituatur),  junct. ;  Cod.  9.  9.  29  {ad  leg.  jvl.  de 
adidter.).  All  pacts  are  reprobated  which  have  in  them 
anything  of  cruelty  or  turpitude,  or  which  are  contraiy  to  good 
morals;  such  as  a  pact  for  prostitution;  Arg.  Cod.  4.  57. 
fr.  1.  2.  3  {si  mancip.  ita  venierit  ne  prostit.) ;  or  that  a  slave  is  to 
fight  with  beasts,  or  to  be  thrown  to  them,  or  to  be  castrated, 
&c.  Dig.  18.  1.  fr.  42  {de  contrah.  empt.) ;  Dig.  48.  8.  fr.  6. 
fr.  11.  §  1.  2  {ad  leg.  Cornel,  de  Sicar.). 


Digitized  by  LjOOQIC 


159 


LIB.  XIX.     TIT.  J 
DE  ACTION IBUS  EMPTI.  ET  VENDITL 


THE  ACTIONS  ON  THE  CONTRACT  OF  PURCHASE 
AND  SALE. 

[INST,  3.  24.— COD.  4.  49.] 


SUMMARY. 


1.  To  whom  the  Actio  Empti. 
r^e  Purchaser's  action]  is  given. — 
Whetiierto  a  principal  whose  agent 
purchases? — ^Whether  to  one  of  a 
plurality  of  purchasers,  or  to  one  of 
a  plurality  of  heirs  of  a  single  pvir- 
chaser,  for  a  part  of  the  tmng,  on 
his  offering  his  rateable  proportion 
of  the  price  ? 

2.  It  lies  against  the  vendor,  and 
also  against  the  principal  when  the 
sale  IS  by  an  agent.  Whether, 
when  tiiere  is  a  plurality  of  vendors 
or  of  heirs  of  a  single  vendor,  one 
of  them  may  be  sued  in  solidum  if 
he  alone  possesses  the  entirety  of 
the  thing  sold  ? 

3.  By  this  action  delivery  of  the 
thing  sold  and  its  accessories  is  sued 
for : — also  sometimes  the  price. 

4.  Whether  wine  vats  {(iolta)  pass 
with  the  sale,  of  a  store  ? — Whether 
when  a  farm  is  sold,  the  wine  vats, 
&c.,  pass  with  it? — How  the  law 
stands  when  it  has  been  agreed 
that  these  shall  be  accessories  to  the 
farm  ? — ^What  things  pass  when  a 
farm  is  sold  ? — Whether  the  manure 


that  is  on  the  farm? — ^Whether 
things  previously  **cut  or  dug" 
(ruia  et  caesa)  ?  —  Whether  nsh 
designedly  put  into  a  fi^  pond? 

5.  What  passes  to  a  purchaser 
when  a  house  is  sold? — Whether 
gardens  and  stables  ?  —  Whether 
the  half  of  a  partition  wall,  when 
the  owner  of  two  conti^ous  houses 
sells  one  of  them.^ — Enumeration 
of  sundry  things  which  pass  to  the 
purchaser,  and  of  others  that  do 
not  pass  with  a  house. 

6.  Whether  and  when  a  rural  or 
an  urban  tenement  must  be  delivered 
free  from  the  burden  of  servitudes  P 
Whether  servitudes  due  to  the  land 
pass  with  it  ? — What  if  the  vendor 
has  fraudulently  concealed  that 
servitudes  are  due  to  or  from  the 
land?  The  law  respecting  servi- 
tudes when  the  owner  of  two  con- 
ti^ous  houses  has  sold  one  to 
Titius,  and  kept  the  other,  or  sold  it 
to  Maevius? 

7.  What  things  pass  with  the  sale 
or  alienation  of  a  fortress,  castie, 
or  territory,  or  of  a  vivarium? — 
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And  more  especially  with  the  sale 
of  a  shop  ? 

8.  Whether  when  wine  is  sold, 
the  casks  or  smaller  vessels  con- 
taining it  pass  to  the  purchaser  ? — 
Whether  aviaries  with  birds? — 
Whether  with  a  horse  its  bridle, 
saddle,  and  other  equipments?— 
Whetiier  with  a  ship  its  instruments 
of  navigation? — ^YHiether  also  its 
small  b^ts? 

9.  A  slave's  peculium  does  not 
pass  with  the  slave : — ^nor  the  young 
of  a  mare,  cow,  or  sheep  already 
bom  and  following  the  mother, 
whether  it  be  dependent  on  her  for 
nourishment  or  not. 

10.  Vacant  possession  of  the 
thing  sold  must  be  delivered.  The 
effect  of  the  respective  stipulations 
**  that  vacant  possession  be  deliver- 
ed," and  *  *  that  the  thin^  and  vacant 
possession  of  it  be  delivered"  [as 
respects  the  right  to  fruits  and  the 
action  for  obtaining  them].  When 
vacant  possession  is  considered 
delivered  ? 

11.  The  effect  of  delivery  of 
vacant  possession.  Whether  the 
ownership  passes  when  the  price 
has  neither  been  paid  nor  credit 
given  for  it  ? — When  credit  is  con- 
sidered to  have  been  given,  and 
wheu  not  ? — ^Whether  credit  is  con- 
sidered to  have  been  given  for  the 
price  when  the  vendor  has  simply 
delivered  the  thing,  and  allowed  it 
to  be  taken  away  by  the  purchaser 
without  mention  of  payment,  &c.  ? 


12.  Whether  and  when  a  thing 
sold  and  delivered  on  credit  can 
still  be  vindicated  ?  —  And  how 
immoveables  are  to  be  delivered 
before  the  tribunal  of  the  place  ? 

13.  Of  the  measuring  of  things 
sold  by  quantity.  Whether  a  ven- 
dor is  bound  to  point  out  boundaries 
of  a  farm  ?— Whether  he  must  de- 
liver or  show  the  documents  proving 
tie  origin  of  his  acquisition  ?  * 

14.  Security  must  be  given  for 
the  delivery  of  things  which  cannot 
be  immediately  delivered.  In  what 
cases  the  vendor  is  responsible  for 
id  (J  nod  interest  (damage  suffered 
and  profit  not  made)  ? — Whether 
when  he  has  sold  the  property  of 
another,  or  a  thing  excluded  m>m 
commerce,  or  has  suppressed  the 
objectionable  character  of  a  neigh- 
bouring owner  ? — ^Whether  a  vendor 
who  has  the  power  of  making  de- 
livery can  be  compelled  to  specific 
performance  of  this,  or  whether  he 
IS  absolved  by  paying  the  id  quod 
interest  f — and  what  our  usages  are 
in  this  respect. 

15.  Whether  a  vendor  must  make 
good  [t.e.,  must  guarantee]  to  the 
purchaser  what  he  has  asserted  of 
a  thing  merely  by  way  of  com- 
mendation of  it  [piftSng]  ? 

16.  The  Actio  Venditi  [Ven- 
dor's action]. — What  it  is  and  to 
whom  it  is  given  ? — Whether  to  the 
executor  t  of  a  judgment  who  has 
sold  goods  taken  in  execution  {jpig- 
nora  capta)  ? — Whether  to  a  person 


•  It  would  of  course  be  plainer  to  English  readers,  and  apparently 
more  simple  and  as  easy  to  say  "documents  of  title,"  or  documents 
showing  **  the  root  of  his  title  " ;  but  the  word  titulus  has  not  the  same 
import  in  Civil  Law  Jurisprudence  that  it  has  in  its  ordinary  acceijtation 
by  English  lawyers,  or  is  at  all  events  used  vaguely  and  in  a  variety  of 
inconmstent  senses  by  the  latter :  and  it  is  therefore  more  expedient  to 
adhere  to  the  language  of  the  original  in  this  and  like  cases.  The  student 
is  referred  to  Austin's  Led,  on  Jurisprudence  for  precise  ideas  as  to  the 
words  titulus  and  acquisitio, 

t  The  officer  appointed  to  carry  out  a  judgment  and  act  as  receiver. 
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who  has  sold  and  deliyered  another's 
property  as  his  own?  —  Against 
whom  it  lies? — ^Whether  against 
one  who  has  commissioned  [man' 
dami]  the  purchase  of  a  thing,  and 
paid  the  price  to  his  agent  ? 

17.  If  one  has  purchased  on  the 
terms  **  that  he  may  pay  the  price 
when  he  peases/'  or  **  aJter  he  has 
gone  to  fiome,"  whether  such  a 
sale  is  valid? — ^And  whether  the 
purchaser  himself  can  be  compelled 
to  pay,  so  long  as  he  has  not 
declared  his  intention  ? — or  whether 
only  his  heir  ? 

18.  In  this  action  the  price  is 
sued  for  and  the  expenses  disbursed 
on  a  thin^  after  its  sale,  although 
it  has  perished ; — also  interest  due 
ex  mora  on  the  price.  The  law 
according  to  our  usages  [of  Holland] 
with  respect  to  interest  on  the  price. 
Whether  a  purchaser  is  exempt 
from  payment  of  interest  if  a  Court 
officer,  with  whom  the  purchase 
money  on  public  sales  should  be 
deposited,  acknowledges  its  receipt 
(by  way  of  favour  to  the  purchaser) 
when  it  has  not  been  deposited  in 
fact? 

19.  Whether  the  purchaser  is 
liable  for  interest  when  payment 
has  been  withheld  on  account  of 
the  imminency  of  eviction; — or, 
when  the  vendor  refuses  to  accept 
the  price  when  it  is  offered? — 
Whether  it  must  then  be  deposited  ? 


20.  Whether  a  purchaser  or 
vendor  can  recover,  on  accoimt  of 
delay  in  delivery  of  the  thing  sold 
or  in  payment  of  the  price,   the 

Erofits  he  might  possibly  otherwise 
ave  made  in  traae  ? 

21.  Whether  the  vendor,  on  the 
ground  of  delay  in  payment  of  the 
price,  can  reclaim  the  thing  sold, 
and  sue  for  rescission  of  the  sale  ? 

22.  If  the  first  purchaser  has 
solemnly  mortgaged  the  land  as 
security  for  payment  of  the  price 
by  periodical  instalments,  and  sells 
it  again  on  similar  terms  of  pay- 
ment, after  he  had  made  default; 
— whether  in  such  case  the  first 
vendor  is  prevented  from  selling 
the  land  by  right  of  his  mortgage, 
if  the  second  purchaser  has  not  yet 
made  default  r 

23.  Whether  the  purchaser  or 
vendor  must  first  fulfil  his  part  of 
contract  ?  —  Whether  the  ourden 
lies  on  a  defendant  to  prove  the 
plea  that  the  plaintiff  has  not  ful- 
filled his  part  of  the  contract  ? — Or 
whether  the  onus  of  proving  ful- 
filment lies  on  the  plaintiff?  — 
Whether  after  this  plea  has  been 
taken  the  plaintiff  can  fulfil  his  part 
of  the  contract,  and  then  proceed 
with  his  suit  ? — ^What  is  to  be  done 
when  neither  the  purchaser  nor  the 
vendor  of  a  moveable  thing  will 
trust  the  other  ? 


[Actio  Empti. — The  Purchaser's  Action.] 

§  1.  As  Purchase  and  Sale  are  included  among  contracts 
which  are  obligatory  on  both  parties  [bilateral],  it  follows  that 
two  actions  arise  therefrom,  namely,  the  actions  empti.  and 
venditi.  The  actio  empti.  [the  vendee's  action  on  the  purchase] 
is  a  personal  action,  of  the  class  styled  bonae  ftdei,  given  to 
the  purchaser  and  his  heir,  and   also  utiliter*  to  an  owner 

*  Given  titilitfr — i'.p.,  given  by  the  Praetor  in  anaJoytj  to  the  regular 
action  under  the  Jvs  CivHe^  or,  as  we  might  say,  giveu  by  a  Court  of 
Equity  in  analogy  to  the  Common  Law  action,  and  so  given  because  the 
Common  Law  fwls  to  provide  a  remedy  formaUy  adapted  to  the  particular 

C.P.  M 
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whose  agent  has  purchased  under  his  mandate.  Dt/7.  4.  t. 
fr,  18.  §  26.  If  a  plurality  of  persons  have  purchased  the 
same  thing  together  for  one  price,  or  if  there  be  a  plurality  of 
heirs  of  one  purchaser,  it  is  not  open  to  each  of  them  to  sue 
separately  by  the  action  "  ex  empto.**  for  delivery  of  his  own 
share  of  the  thing  sold,  on  his  offering  his  rateable  share  of 
the  price  promised  ;  but  either  all  together  {pariter),  or  one  of 
them  who  tenders  the  whole  price,  must  sue  for  delivery  of  the 
entire  thing.  For  as  the  vendor  is  permitted  to  retain  the 
thing  sold,  by  a  qtiasi  right  of  pledge,  until  the  whole  price 
has  been  paid,  and  the,  purchaser  cannot  sue  for  anything  on 
his  offering  only  a  part  of  the  price,  Dig.  h,  t.  fr.  13.  §  8. :  and 
as  pledge  is  said  to  be  indivisible  (though  otherwise  a  debt  is 
ipso  jure  divisible  among  coheirs),  so  that  after  payment  by 
one  heir  of  the  share  of  the  personal  debt  which  falls  on  him 
by  virtue  of  his  heirship,  the  whole  pledge  nevertheless  remains 
bound  for  the  rest  of  the  debt,  and  he  cannot  claim  to  have 
his  proportionate  share  of  the  thing  pledged  ;*  Cod.  8.  31.  2 
{de  luit  pignora) ;  it  was,  therefore,  properly  responded  by 
Labeo  that  "  [where  a  person  had  purchased  a  farm  on  the 
terms  that  possession  was  to  be  delivered  on  payment  of  the 
money,  and  died  leaving  two  heirs],  one  of  the  heirs  could  not 
sue  the  vendor  by  the  action  ex  empto.  on  paying  a  part  of  the 
price,  seeing  that  a  debt  so  contracted  cannot  be  divided."  t 
Dig.  18.  l./r.  78.  §  2  {de  contrah.  empt.). 

§  2.  This  action  is  competent  against  the  vendor,  and 
also  utiliterl  against  an  owner  whose  agent  has  sold  by  his 
authority ;  Dig.  h.  t.fr.  13.  §  25  ;  and  if  there  be  a  plurality  of 
vendors,  or  a  plurality  of  heirs  of  one  vendor,  against  each  for 
his  share ;  because  here  there  is  not  the  same  reason  depending 
on  one  undivided  gtia^i-hypothecary  debt  that  there  is  in  the 
case  of  a  plurality  of  heirs  of  one  purchaser.     And  although  in 

case,  though  it  be  a  case  closely  allied  to  those  contemplated  by  the 
Ck)ininon  Law  action,  and  in  whicn  the  ends  of  lustice  equally  demand  a 
remedy.  It  is,  therefore,  truly  given  utiliter  in  the  sense  ot  advantageously 
for  the  plaintiff  and  for  the  interests  of  justice ;  but  the  real  etvmology 
of  the  word  hangs  not  on  the  adjective  ^'utilU  "  but  on  the  adverb  **  u<tV' 
*'like  as,"  **  analogous  to,"  ** quasi,"  viz.,  as  being  analogous  or  like  to 
the  action  of  the  Jus  Cimh. 

♦  This  point  is  better  expressed  in  the  Code  thus :  **  InteUigere  debes 
vincula  pignoris  durare,  personalia  actione  submota" — A  coheir  cannot 
have  his  share  of  the  things  pledged  unless  he  pays  the  whole  debt  [for] 
you  must  understand  that  the  bond  of  pledge  continues  after  the  right 
of  personal  action  has  ceased. 

t  The  portion  in  brackets,  which  seems  necessary  to  complete  the 
sense,  I  have  suppHed  from  the  Digest. 

\  Utiliter.    See  note  ante. 
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loan  for  use  (commodatum),  in  the  case  where  one  of  a  plurality 
of  heirs  of  the  borrower  is  in  possession*  of  the  entire  thing 
borrowed,  and  so  is  able  to  restore  the  whole  of  it,  he  is  to  be 
condemned  in  solidum;  Dig.  13.  6./r.  3.  §  3  {commodati) ;  and 
the  same  holds  in  the  action  rei  vindicatiane,  when  one  of  a 
plurality  of  heirs  of  the  possessor  possesses  the  entire  thing 
claimed  by  that  action;  Dig.  6.  l./r.  55 ;  nevertheless  this  is 
not  to  be  extended  to  one  of  a  plurality  of  heirs  of  one  vendor, 
because  in  the  actions  of  commodatum  and  rei  vindicatio  the 
question  is  only  as  to  the  restitution  of  the  possession  or 
detention  of  the  thing;  and  such  restitution. has  no  other 
consequence  than  the  transfer  of  the  possession  ;  but  if  one  is 
compelled  to  make  delivery  by  the  action  ex  empto.,  either  he 
must  make  the  purchaser  owner,  or  he  becomes  bound  to  him 
for  *'  eviction  "  [i.e.,  responsible  for  damages  on  account  of  the 
judicial  recovery  of  the  property  by  a  party  entitled  to  it — Tr.]. 
Dig.  h.  t.fr.  11.  §  2.  Now  it  would  be  hard  and  inequitable 
that  because  a  thing  sold  happens  to  be  with  one  heir,  he 
should  be  either  liable  to  transfer  the  dominium  of  the  whole, 
or  for  eviction!  in  respect  of  the  whole:  for  so  also  when  a 
testator  has  by  bequest  charged  his  heirs  to  deliver  to  a  legatee 

♦  Tenet- — t.c,  non- juridical  possession.  See  Savigny  on  Poasesaion, 
Perry's  Transl.  p,  54, 

T  **  *  Eviction*  is  the  judicial  recoverv  of  a  thing  of  ours  which  the 
opponent  has  acquired  by  a  legal  title."  Voet  ad  Pand,  lib,  21.  tit  1.  §  1. 
Wherefore,  the  term  **  eviction  '*  has  in  the  Civil  Law  a  somewhat  different 
meaning  from  what  it  has  in  English  Law  and  ordinaiy  English  accepta- 
tion, fi  means  not  dispossession,  but  recovery^  and  that  by  judicial 
process.  This  expression  **  legal  title  "  {Justus  titulua)  does  not  necessarily 
mean  a  valid  title,  but  a  **  cause  "  recognised  by  \hQJua  civile  as  grounding 
a  right  (such  as  a  sale,  bequest,  &c.),  which  may  however  be  overcome 
by  one  having  a  better  or  more  honest  right.  Austin  has  pointed  out 
with  close  reasoning  that  titultis  has  not  the  same  meaning  tnat  **  title '' 
has  in  English  Law,  where  it  usually  means  the  mode  of  acquisition.  Li 
the  Civil  Law  titulua  is  the  intervening  fact,  to  which  the  law  annexes  a 
right  as  the  consequence  of  that  fact,  and  is  the  antecedent  part  oi 
a  complex  mode  of  acquisition  of  which  the  modua  acquirendi  is  the 
consequent  part.  Considered  with  reference  to  the  *'  delivery  "  or  modua 
acquirendi  which  follows  it,  it  is  the  contract,  or  other  incident  which 
creates  the  obligation,  which  is  styled  '*  Justus  titulus,"  **  justum  initium," 
**  justa  causa" — i.e.,  the  legally  operative  inducement  to  the  subsequent 
rnodua  aajuirendi.  See  Austin's  Juriaprudence^  Lee.  do,  and  Table  2.  note  4. 
C.  €,  1.  3.  and  jmaaim,  *' Justus  titulus"  is  described  by  Wamkoenig  as 
beine  present  **  when  one  acquires  possession  on  a  ground  {ex  caua^  by 
whi^  he  would  obtain  the  do^minium  or  ownership,  unleaa  it  were  tainted 
by  some  vitium ;  for  example,  when  one  has  purchased  a  thing  from  a 
person  who  was  not  the  owner  of  it,  and  received  delivery  believing  his 
vendor  to  be  the  owner  " ;  and  he  mentions  Bsnxm^  jmti  tituli,  possession 
in  virtue  of  purchase,  donation,  inheritance,  dowry,  &c.  Wamkoenig*8 
Jnatitutea  of  Roman  Law,  §§  353,  354. 
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a  land  which  belongs  to  one  of  them,*  according  to  Julian,  he 
to  whom  the  land  belonged  is  only  liable  to  make  good  his 
own  share,  and  the  others  are  liable  for  the  remaining  shares. 
Dig.  80  (de  legatis  I.)fr.  86.  §  8 ;  compare  Costalius  ad  Dig.  6. 1. 
fr.  55  (de  rei  vindicatione). 

§  8.  In  this  action  the  delivery  of  the  thing  sold  is  sued 
for,  if  it  be  a  thing  corporeal ;  and  cession  or  other  qvasi- 
delivery  if  it  be  a  thing  incorporeal ;  together  with  the  fruits 
gathered  subsequently  to  the  sale,  and  all  accessions  either 
due  under  special  agreement  or  which  the  vendor  is  ordinaiily 
responsible  for  in  accordance  with  the  general  nature  of 
Purchase.  And  we  need  not  be  perplexed  by  Julian's  statement 
in  Dig.  h.  t.  Jr.  29.  that  a  purchaser  might  sue  ex  empto.  for  the 
purchase  money;  for  he  there  refers  to  a  person  who  had 
imprudently  purchased  from  an  heir  a  thing  conditionally 
bequeathed  to  himself,  and  in  whose  favour  when,  on  the 
fulfilment  of  the  condition,  the  thing  had  been  acquired  by 
title  of  bequest,!  it  was  necessar}*^  that  the  sale  made  by  the 
heir  to  him  should  be  dissolved,  just  as  if  it  had  never  taken 
place;  Arg.  Cod.  6.  43. /r.  tdt.  §  8  {commun.  de  legatis) ;  and 
also  that  on  the  dissolution  of  the  sale  the  price  should  be 
returned  to  him ;  in  the  same  way  that  restitution  of  the  price 
on  account  of  dissolution  of  a  sale  is  also  claimed  by  the 
"  €u:tio  empti.''  in  the  case  put  in  Dig.  h.  t.fr.  11.  §  5 ;  and  just 
as,  on  the  other  hand,  a  vendor  sues  by  the  **  actio  vendifi  '* 
for  restitution  of  the  land  sold,  after  the  sale  has  been  dissolved 
by  force  of  the  "  lex  commissoria."  Dig.  18.  8.  fr.  4.  de  lege 
commissoria. 

§  4.  That  it  may  the  more  clearly  appear  what  things 
pass  to  a  purchaser  by  right  of  accession  [i.e.,  as  accessories 
or  pertinents — ^Tr.],  it  will  be  desirable  to  mention  some  of  the 
more  important.  When  a  storehouse!  has  been  sold,  the  under- 
ground vats  (dolia  defossa)  there  pass  as  accessory  to  it ;  but 
they  do  not  pass  with  a  farm,§  for  dolia  are  not  "  instruments  " 

♦  For  a  testator  may  bequeath  not  only  his  own  property,  but  also 
that  of  his  heir,  or  of  a  legatee,  or  of  any  other  person  who  is  to  benefit  by 
the  testator's  deatn ;  but  a  person  who  is  not  also  an  heir  cannot  be  asked 
to  restore  more  than  he  receives  by  the  testament.  Wamkoenig's  lust, 
§  679 ;  Justin.  Inbt,  2.  24.  1  {de  sing,  reb,  per  Jideiatm,  relictis), 

t  Had  the  legncy  been  an  unconditional  one,  the  thing  would  at  once 
have  become  the  pi-operty  of  the  legatee ;  consequentlj^  the  sale  would 
have  been  null,  for  a  person  cannot  purchase  what  is  his  own. — Pothier 
Pand,  h,  «.  «.  41. 

X  Horreitmy  a  granary  or  other  magazine  for  storing  grain,  wine,  &c. 

§  Fundus  :  land  in  the  country,  a  rarm.     See  note  infra. 
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of  the  farm  or  farmhouse,  but  of  the  store  ;  *  Dig,  h.  t.  fr,  17  ; 
Dig.  S2.fr.  93.  §  4  {de  legatis  III.);  whence  we  find  a  special 
pact  was  made  [when  it  was  intended]  that  they  should  pass 
with  the  sale  of  a  farm.  Dig.  18.  l./r.  40.  §  pen.  (de  contrah. 
empt.).  And  it  is  not  inconsistent  with  this  that  dolia,  cuppae, 
and  many  other  like  things  are  included  in  the  bequest  of  the 
usufruct  of  a  farm.  Dig.  7.  1.  fr.  15.  §  6  (de  nsufmctii  et 
quetnad.  quia  utat.).  For  as  the  jurisconsult  there  speaks  of  a 
"  domus  *'  and  **fimdu8  "  [of  a  hotcse  and  farm],  and  says  that 
the  usufruct  of  the  "  instruments*'  of  the  damns  or  fundus  is 
bequeathed  together  [with  the  usufruct  of  it],  he  seems  to 
mean  by  "  domus  **  any  urhanum  praedium,  in  so  far  as  we 
call  all  buildings  urbana  praedia;l  Inst.  2.  8.  §  1  {de  servit. 
praeduyr.)^  and  by  **  fundus,"  on  the  other  hand,  every  praedium 
msticium ;  and  therefore  means  both  fundi  specifically  {in 
specie)  for  the  procurance  of  the  fruits,  and  horrea  for  the 
storing  of  them :  now  underground  dolia,  cuppae,  wine 
presses,  &c.,  are  accessories  of  the  horrea.  Dig.  18.  1.  76  (de 
contrah.  empt.) ;  Groenewegen  ad  d.  I.  76.§  If,  however,  it  has 
been  agreed  that  a  certain  number  of  dolia  are  to  be  accessory 
to  the  farm  sold,  unbroken  dolia  to  that  number  are  to  be  made 
good  II  when  there  are  so  many  whole  ones  on  the  farm,  or,  if 
there  are  none  on  it,  they  must  be  purchased  elsewhere  ;  for  if 
the  number  stated  in  the  contract  [as  being  on  the  farm  sold]  is 
found  in  the  farm  when  broken  ones  are  also  reckoned,  the 
vendor  may  be  discharged  from  his  obligation  by  giving  the 
entire  ones  found  there,  and  the  broken  ones  to  supply  the 
deficiency.!!    Dig.  h.  t.  fr.  27.  fr.  pen.  §  1.     Further,  when  a 


♦  Because  a  horreum  or  store  is  intended  for  preserving  the  goods  in, 
and  the  dolia  in  which  these  are  kept  are  considered  as  included  in  me  store. 
Pothier's  Pand.  19.  1,  num.  13.  note  (m).  Compare,  however,  Ibid,  7.  1. 
num.  11.  note  (/),  in  resj)ect  to  the  case  of  a  \XB\m\iotKis,  fundi. 

X  Whether  they  are  in  town  or  country.  An  "  urban  tenement"  does 
not  necessarily  mean  what  is  in  a  town ;  but  has  reference  to  buildings 
as  opposed  to  soil,  whether  in  town  or  country. 

§  So  far  as  I  follow  our  author  (which  I  am  not  sure  that  I  do),  I 
think  he  means  that  Ulpian  in  the  passage  cited  from  Dig,  7.  1.  15.  §  6. 
merely  meant  that  in  a  usufruct  of  a  fundus  or  do  mm  the  usufruct  of  the 
proper  *'  instrumental*  of  each  should  pass  with  the  usufruct  of  each 
respectively,  and  that  according  to  Dig.  18.  1.  75.  undergroimd  dolia  are 
properly  '*instrumenta,'*  and  indeed  parts  of  the  doiins  (a  word  here 
applied  to  the  horreum)  not  of  the  farm.  However,  it  D?ay  be  noted  that 
the  adjective  urban  has  no  necessary  connection  with  a  town.  See  Dig. 
oO.  16.  198,  where  Ulpian  expressly  says,  *'  It  is  not  the  place  but  the 
material  which  makes  pruedia  (landed  property)  urban." 

II  Dolia  were  generally  and  probably  in  ar  jient  times  made  of 
pottery. 

%  **  Whatever  the  vendor  has  agreed  to  give  as  accessories  must  be 
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farm  or  field  (** fundus  sen  ager'^)  is  sold,  the  sale  includes 
everything  which  is  attached  to  the  soil  {quae  terra  tenentur), 
such  as  trees,  vines,  orchards,  wood  for  cutting,  willows,  reeds, 
nurseries,  mines,  quarries,  sand-pits,  and  also  the  growing 
fruits  (frucUts  pendente 8),  as  parts  of  the  farm,  if  none  of  these 
have  been  expressl.y  excepted.  Dig.  18.  l./r.  40.  §§  3.  et  4l\ 
fr.  77  (d€  contrah.  evipt.) ;  Dig,  18.  6.  fr,  9  (de  peric.  et  com/mod. 
rei  vend,);  Dig.  6.  l./r.  44  (de  rei  vindic.) ;  Dig.  h,  t,fr.  13. 
§  10;  Hugo  Grotius  Manud,  ad  Jurisprud.  HoU.  lib.  3. 
cap.  14.  num.  49.  And  Ulpian  notes  that  even  straw  [or  litter] 
and  manure  heaps,  if  on  the  farm  and  collected  for  the  purpose 
of  manuring  it,  but  not  if  collected  for  the  purpose  of  sale, 
also  fall  to  the  purchaser  when  a  farm  is  sold.*  Dig.  h.  t.  fr,  17. 
§  2 ;  Carpzovius  defin.  for.  part  2.  constit.  83.  d^fin.  10.  But 
not  things  ruta  et  caesa  before  the  sale  [i.e.,  things  already 
dug  up  or  cut  down,  as  sand  and  lime,  trees  and  charcoal],  nor 
trees  which  have  been  overthrown,  without  the  purchaser's 
knowledge,  before  the  sale,  though  after  he  had  inspected  the 
land  with  a  view  to  its  purchase.  Dig.  fr.  17.  §  6.  h.  t.  ; 
Dig.  18.  l./r.  66.  §  ult.  {de  contrah.  empt.) ;  Dig.  60. 17./r.  241 
(de  rerh.  signif.) ;  Dig.  18.  6.  fr.  9  {de  peric.  et  covimod.  rei 
vendit.).  Nor  do  fish  pass  with  the  land  sold  when  they  have 
been  purposely  placed  in  a  fish  pond ;  nor  animals  straying 
or  pasturing  on  the  farm.  Dig.  h.  t.  fr.  15.  in  finCyfr.  16; 
compare  Manticus  de  ta^it.  et  anibig.  convent,  lib.  4.  tit.  16. 
num.  5  et  passim  ;  Mozzius  de  contract,  emption.  et  vendit.  tit. 
de  naturalibus  emption,  num.  56. 

§  5.  When  a  house  is  sold,  not  only  are  the  gardens 
pertaining  to  it  and  intended  for  tlie  greater  convenience  of 
residence,  as  also  stables  (which  are  wont  to  be  governed  by 
the  same  law  as  urban  tenements)!  to  be  delivered  with  it 
as  accessories  of  the  house;    Arg.   Dig.  32.  fr.  91.  §  5   {de 

given  whole  and  sound ;  for  instance,  if  he  has  promised  that  dolia  are 
to  be  given  as  accessories,  they  must  be  entire  and  not  broken."  Dig,  ut 
cit,  fr,  Ti,  *'  If  it  has  been  agreed  that  the  80  dolia  which  are  there  are 
to  be  acces8(tries,  and  there  are  more  than  that  number,  he  will  give  the 
purchaser  such  of  them  as  he  pleases  that  are  entire.  If  there  are  only 
80,  the  purchaser  takes  them  as  they  are,  and  the  vendor  is  not  liable 
to  make  good  the  broken  ones.'*    Dig.  nt  cit,  fr,  54.  §  1. 

♦  And  it  matters  not  whether  the  manure  is  in  the  stable  or  in  heap. 

t  The  term  *' urban"  must  not  be  confounded  in  all  cases  with 
"  town."  Thus  an  **  urban  servitude"  is  one  due  to  a  building  whether  it 
be  in  a  town  or  in  the  coimtrv,  and  refers  to  one  specially  attached  to  the 
building,  such  as  the  right  of  placing  a  beam  in  the  wall  for  the  use  of 
an  adjoining  tenement,  a  right  of  prospect,  &c.,  while  rural  servitudes 
are  such  as  rights  of  way,  of  water,  &c.  See  J)ig,  50.  16.  198 ;  Inst, 
2.  3.  §  1 ;  Wamkoenig's  lust,  §  406  et  seq. 
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legatis  III,)  ;  Dig.  20.  2.  //•.  4.  §  1  {in  quib.  cans,  pign.  rel 
hypoth.  tacite  contrah.) ;  Dig.  h.  t.  fr.  52.  §  nit, ;  compare 
the  title  de  usufruct  a  (num.  21.  lib.  1.  tit.  1.  of  this  tvork)  ; 
Berlichius  decia.  191 ;  and  also  half  of  a  [partition]  wall  when 
a  vendor  who  has  two  contiguous  houses  separated  by  one  inter- 
mediate wall  has  sold  one  of  them,  as  stated  in  the  title  dc 
servitut.  jn-aed.  urban,  n.  16  [Lib.  8.  tit.  2.  h.  op.]  :  but 
moreover  everything  is  to  be  given  which  is  inserted  and 
included  in  the  building  and  intended  for  the  permanent 
use  of  the  house,  and  as  it  were  a  part  of  it ;  for  example, 
the  covering  of  a  well,  water- vessels,  &c.  (as  to  which  see 
Gothofredus  in  notis),  fountains  and  the  pipes  attached  to 
them  though  they  extend  far  beyond  the  building,  water- 
courses, leaden  cisterns;  Dig.  h.  t.fr.  13,  §  ult.fr.  I4.fr.  15. 
/'*•  17.  §§7.  8.  9.  fr.  38.  §  ult. ;  also  paintings  on  the  plaster 
[frescoes]  and  marble  facings ;  Dig.  h.  t.  fr.  17.  §  8 ;  also 
bolts,  hooks,  and  keys,  though  these  are  not  attached  to 
the  soil  {licet  terra  se  non  teneant) ;  Dig.  h.  t.  fr.  17.  §  pr. ; 
and  moreover  everything  which  has  been  removed  from  the 
edifice  before  the  sale  with  the  intention  of  being  replaced. 
Dig.  h.  t.  fr.  17.  §  pen.  fr.  18.  §  1 ;  Add  Dig.  50.  16.  242 
{de  verb,  signif).  Not,  however,  those  things  which  are  only 
in  the  house  for  temporary  and  present  use;  Dig.  h.  t.fr.  17. 
§  7  ;  and  therefore  not  the  net-work  {reticuli)  about  pillars, 
nor  shelves  {plutei)  on  the  walls,  nor  curtains  {vela  cilicia) 
intended  for  coolness  or  shade,  and  therefore  in  the  house  for 
purposes  of  luxury.  Dig.  h.  t,  fr.  17.  §  4.  junct. ;  Dig.  33.  7. 
fr.  12.  §  16  {de  instructo  vel,  instinivi.  legato) ;  compare  Dig.  50. 
16.fr.  242.  §  2.  et  fr.  245.  But  it  is  otherwise  if  the  curtains 
(vela  cilicia)  are  intended  to  preserve  the  building  from  wind 
or  rain,  for  then  Cassius  considers  that  they  are  **  instruments  " 
of  the  house.  Dig.  33.  7./r.  12  {de  instructo  vel  instrum.  leg.). 
Neither  do  things  pass  to  the  purchaser  which  have  never 
been  joined  to  the  edifice  although  procured  for  that  purpose, 
whether  columns,  or  marbles,  or  tiles  already  brought  to  the 
house  for  roofing.  Dig.  h.  t.fr.  17. pen.  fr.  18.  §  1.  See  as 
to  the  accessories  of  houses  sold,  Mantica  de  tacitis  et  ambig. 
convent,  lib.  4.  tit.  15. 

§  6.  Sales  of  urban  and  rural  praedia*  have  this  in 
common,  that  the  praedia  must  be  given  to  the  purchaser 
free  from  the  burden  of  any  servitude  not  imposed  on  them 
by  law  or  statute,  if  they  have  been  purchased  as  *' optima 
maximaque,''  but  if  either  sold  simpliciter,  or  generally  wuth 
the  servitudes  to  which  they  are  subject,  the  vendor  is  not 

♦  Praedia  =  landed  property. 
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bound  to  deliver  them  free  from  these,  unless  they  have  been 
fraudulently  concealed  by  him.  Dig.  h.  t.fr.  1.  §  1.  And  the 
same  holds  as  to  taxes,  viz.,  that  the  vendor  is  not  liable  for 
the  taxes  which  have  to  be  paid  in  respect  to  the  land  sold, 
unless  he  had  stated  that  there  were  none,  or  studiously 
concealed  them  for  the  purpose  of  deception.  Dig,  h.  t. 
fr.  21.  §  1 ;  Cod.  h.  t.  (4.  49)  fr.  9.  But,  vice  versd,  the 
vendor  does  not  guarantee  any  servitudes  being  due  to  the 
land,  though  sold  with  the  formula  ^'optimum  maximwnqae''* 
unless  it  was  expressly  stated  that  a  servitude  would  be 
accessory.  Dig.  21.  2./r.  75  {de  eviction.) ;  Dig.  18.  l./r.  59  ; 
Dig.  50.  16. /r.  90  {de  signif.  verb.) ;  Dig.  8.  2.  fr.  17.  §  pen. 
et  ult.  {de  servitut.  praed.  urban.).  Add  Brissonius  Antiquit. 
select,  lib.  1.  cap.  19.  But  any  servitudes  that  have  been 
acquired  to  the  premises  sold  are  to  be  ftiUy  warranted 
{omnino  praestandae) ,  although  this  has  not  been  expressly 
agreed  for,  so  that  the  vendor  is  liable  to  the  purchaser  for 
fraud  when  he  (the  vendor)  has  not  mentioned,  but  knowingly 
suppressed  them,  and  they  are  thereby  lost  to  the  purchaser 
by  nonuser.  Dig.  18.  1.  fr.  66.  §  1  {de  contrah.  empt.).  If 
the  owner  of  two  liouses  has  sold  them  separately  to  different 
persons,  or  has  sold  one  and  kept  the  other  for  himself,  and 
one  received  the  droppings  from  the  eaves  of  the  other,  or  a 
beam,  or  a  projection  from  the  roof,  or  the  like,  to  which  there 
is  no  liability  in  the  absence  of  a  servitude,  the  better  opinion 
is  that  such  premises  have  not  to  be  transferred  to  purchasers 
with  rights  of  this  kind — with  the  advantages  to  one  and  dis- 
advantages to  the  other — unless  either  a  servitude  has  been 
expressly  imposed,  or  the  houses  are  sold  with  the  clause  **  as 
they  now  are.**  Dig.  33.  3./r.  1  {de  servit.  legata) ;  Dig.  8.  2. 
fr.  30  {de  serrit.  praed,  urban.) ;  Dig.  8.  4.  //*.  7  {commun. 
praedior.  tarn  urb,  qiiain  nist.) ;  Arg.  Dig.  8.  2.  fr.  10.fr.  35 
{de  servit.  praed,  urban.).  And  with  this  limitation  should  be 
taken  what  is  said  in  general  terms  by  Neratius  in  Dig.  39.  2. 
fr.  47  {de  damno  infecto),  and  also  by  Papinianus  and  Julian  in 
Di(f,  8.  2.  fr.  36.  et  37  {de  servit.  jy^'aed.  urb.) ;  especially  if  we 

*  **  One  who  delivers  a  house  as  being  optimua  Trutximuaque  does  not 
thereby  say  that  a  servitude  is  due  to  it,  but  only  that  it  is  free  from  any 
— that  is  to  say,  is  not  a  servient  tenement."  Dig,  50.  16.  90.  **  If  a 
fann  has  been  delivered  as  being  optimtis  maximusqu^  it  is  then  warranted 
free  from  any  servitude.  But  if  the  purchaser  claims  a  ri^ht  of  way, 
the  vendor  is  not  Hable  unless  he  has  expressly  said  that  a  nght  of  way 
is  accessory  to  it ;  for  in  such  case  he  is  boimd  by  his  statement ;  and  the 
opinion  of  Quintus  Mucins  is  correct  that  'one  who  delivers  a  farm 
as  optimus  maximnsgue  warrants  that  it  is  free  from,  but  not  that  it 
is  entitled  to  servitudes,  unless  he  has  expressly  wan*anted  this.* " — 
Diy.  21.  2.  75. 
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consider  that  these  texts  [/r.  36.  aiid/r.  37]  are  connected  by  the 
word  idemqne  in  the  beginning  of  Jr.  37,  and  that  the  author 
of  this/r.  37  was  Julian,  and  therefore  the  same  jurisconsult 
who  in  Dig.  33.  3.  fr.  1  {de  seiritute  legato)  notes  that  another 
jurist,  giving  an  opinion  in  more  general  terms,  considered 
that  a  servitude  was  imposed,  but  that  he  himself  did  not 
concur  with  this  opinion  excepting  in  cases  of  express  agree- 
ment between  the  parties.*  There  is  also  a  ruling  extant  to 
tlie  same  effect  in  the  Responsa  Jurisc.  Holl.  part%  consil.  146. 
pag.  287,  though  Hugo  Grotius  has  given  an  opposite  opinion, 
Manud.  ad  Jurispnid.  HoU.  lib.  2.  cap.  36.  num.  8;t  compare 
Resp.  Jurisc.  Holl.  part  5.  consil.  75.  pag.  268 ;  Menochius  de 
praesumption.  lib.  4.  praesiivipt.  144.  num.  2.  3.  4 ;  Matth.  de 
Afflictis,  decis.  298 ;  Caepolla  de  servit.  praed.  urban,  cap.  38. 
num.  6  ;   Ant.  Thessaurus,  decis.  216. 

§  7.  When  a  fortress  (arx)  is  sold,  the  instruments  of  war 
provided  for  its  defence  are  to  be  delivered  along  with  it,  as  things 
which  are  there  pro})ter  castrtcm.  Arg.  Dig.  h.  t.fr.  13.  §  ttft.  / 
1'iraquellus  d^  retract.  gentUit.  §  1.  gloss.  7.  num.  96;  Cujaccius 
ad  feud.  lib.  2.  tit.  2.  in  med. ;  W  issenbach  ad  Prand.  h.  t. 
vol,  1.  disptit.  37.  num.  7  ;  Paulus  Voet  de  natura  inobiL  et 
imm^hH.  cap.  6.  num.  ult.  When  a  castle  (castrum)  or  territory 
is  sold,  the  right  of  jurisdiction  and  all  other  similar  rights 
coherent  to  it  are  also  to  be  transferred  to  the  jmrchaser. 
Rosenthal  de  feudis.  cap.  12.  conclus.  16.  lib.  4.  tit.  16.  num.  30 
et  seq.  Mantica  de  ta^cit.  et  amlng.  convent,  lib.  4.  tit.  16.  num. 
30  et  seq.  And  indeed  even  a  right  of  suffrage  unless  it  requires 
some  personal  qualification  (for  example,  nobility)  which  the 
purchaser  does  not  have.      See  Resp.  Jurisc.  Holl.  jyart   2. 

♦  As  **  when  a  servitude  has  been  expressly  imposed,  or  when  a 
bequest  has  been  worded  thus :  '  I  give  and  bequeath  my  boutique  to 
you  OS  it  now  is.'"     Dig.  33.  3.  fr.  1.  cit. 

t  Vanderkeessel  has  passed  this  passage  in  Grotius  without  comment. 
The  authorities  cited  for  the  opinion  are  Dig.  8.  4.  /r.  9  {commtin,  praed.) ; 
Dig.  8.  1.  fr.  18  (de  servit.) ;  Dig.  18.  4.  fr.  2.  §  19  {de  hered.  vend.).  These, 
however,  refer  to  cases  where  two  houses,  the  one  servient  to  the  other, 
have  come  into  the  possession  of  one  person  who  afterwards  sells  one  of 
them,  £md  are  to  the  effect  that  in  such  case  the  servitude  revives.  But 
these  texts  seem  not  so  precisely  to  meet  the  case  put  by  Voet  as  those 
cited  by  him.  Groenewegen's  note  to  the  passage  m  Grotius  also  cites 
the  customs  of  Antwerp  and  Statutes  of  Rotterdam;  but  it  also  adds, 
apparently  as  throwing  doubt  on  the  view  stated,  '*  But  see  also  Dig.  8.  2. 
/r.  30,  and  Consult,  of  Dutch  Jiuists,  mp.  2.  onis.  145."  This  text  of  the 
Digest  is  one  of  those  relied  on  by  Voet,  and  says  that  a  servitude  must 
be  expressly  reimposed  when  it  has  lapsed  by  confusion,  and  the  servient 
tenement  is  afterwards  sold,  **  otherwise  it  is  sold  free  from  it."  The 
reference  to  the  Consult,  or  Resp.  of  the  Dutch  Jurists  it  will  be  seen  is 
the  same  as  that  given  by  Voet. 
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consU.  144.  When  a  vivarium  is  sold,  the  animals  confined 
in  it  for  propagation  may  also  be  considered  sold,  and  the 
same  opinion  must  be  given  with  respect  to  fish  in  a  fish-, 
pond.  Arg.  Dig,  41.  2.  fr.  3.  §  14  {de  acquir,  vel.  amitU 
'possess,  junct.)  ;  Dig,  7.  1.  fr,  62.  §  1  (de  tisufrtictu  et  quemad, 
qvis  utat.) ;  Hugo  Grotius  Manvd,  ad  Jui'i»prud,  HoU,  Ub.  3. 
cap.  14.  71UVI,  50.  51 ;  Ant.  Matthaeus  de  oblig.  disptit,  15. 
num.  14 ;  compare  Argentraeus  ad  consult.  Brittann.  art.  76. 
not,  10.  With  respect  to  the  question,  what  is  to  be  considered 
as  being  sold  in  the  case  of  the  sale  of  a  shop  (tabema),  it 
would  seem  that  it  should  be  said  that  by  no  means  are  the 
wares  in  it  to  be  considered  as  sold,  whether  the  shop  has 
been  sold  simpliciter  or  *Hnstnicta'*  [i.e.,  plenished],  unless 
the  wares  have  been  expressly  included  in  the  sale,  or  all 
things  are  [expressly]  sold  along  with  it  which  have  been  made 
or  provided  for  the  purpose  of  plenishing  {instruevdae)  and 
carrying  on  the  [business  of  the]  shop.  Arg.  Dig,  33.  l.fr.  15 
{de  instruct,  vel,  instrum,  legato).  But  in  respect  to  the 
apparatus  {instrumenta)  of  the  shop  a  distinction  is  necessary  ; 
for  if  the  tabema  has  been  sold  simpliciter,  the  iTistrumenta  are 
not,  in  case  of  doubt,  considered  to  have  been  sold,  but  only 
the  ground  or  that  site  or  station*  in  which  the  goods  ai*e 
wont  to  be  exnosed  for  sale ;  or  if  it  be  a  public  place,  only 
the  use  thereof,  and  the  right  of  having  goods  there  for  sale ; 
Arg.  Dig.  18.  1.  fr.  32.  de  contrail,  empt. ;  but  if  it  has  been 
sold  ** instru<;ta,'*  all  the  "instrumenta"  must  also  be  trans- 
ferred; for  which  reason  Faulus  says  that  in  the  sale  of  a 
tavern  are  included  the  casks,  jars,  cups,  goblets,  umae,  congii, 
sextarii  [measuring  vessels  of  various  capacities],  and  the  like, 
and  even  the  shopkeepers  [slaves];  Dig.  33.  7.  fr,  13  (de 
instruct,  vel,  instrum,  legat,) ;  and  I  think  that  Ulpian  means 
this  when  he  says  ^Hnstructam  tabernam  esse  accipiendam,  quae 
et  rebus  et  hominibus  ad  negotiationem  paratis  constat''  [i,e,, 
that  a  furnished  shop  is  one  which  is  provided  with  both 
things  and  men  ready  for  the  trade],  so  that  the  word  res  as 
used  there  does  not  denote  things  for  sale,  but  those  things 
or  instruments  without  which  the  trade  of  the  shop  cannot  be 
can-ied  on.  Dig,  50.  17.  fr,  185  (de  verb,  signif).  Nor  is  it 
adverse  to  this  that  when  a  shop  has  been  mortgaged  tlie 
merchandise  in  it  is  also  bound.  Dig,  20.  l./r.  84  (de  pign,  et 
hypoth.).  For  this  obtains  in  pledges,  both  lest  otherwise 
nothing  should  result  from  the  contract  of  pledge,  d.  fr,  34, 
and  also  because  the  mortgage  of  the  wares  works  no  such 

♦  Tabema  rather  expresses  a  "booth"  than  the  English  notion  of 
what  a  **8hop*'  is. 
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prejudice  as  a  sale  would,  for  by  the  giving  of  the  pledge  the 
debt  is  only  strengthened,  but  is  neither  augmented  nor  made 
more  burdensome.  Compare  Alciatus  ad.  fr.  185  de  verb. 
9ignif.  60.  16.* 

§  8.  But  not  only  immoveables  but  also  moveables  sold 
have  accessories.  For  though  the  larger  underground  dolia 
in  which  wine  has  been  stored  are  not  considered  sold  along 
with  it,  these  being  rather  accessories  of  the  horrea  as  already 
said,  yet  the  smaller  vessels  into  which  it  is  emptied  from  the 
dolia  for  the  purpose  of  carriage  undoubtedly  pass  to  the  pur- 
chaser along  with  the  wine.  Dig.  88.  6.  fr.  15  (de  tritico  vino 
et  oleo  legato).  Arg.  Dig.  83.  9.  fr.  8.  §  4  {de  penu  legata). 
Cujaccius  lit.  2.  ohservat.  86 ;  Goeddeus  ad  I.  206.  jfr.  de 
verb,  signif. ;  Menochius  de  pra£8umpt.  Ut.  8.  praes.  77 ;  Ant. 
Matthaeus  de  obligat.  disput  15.  num.  18.  But  sometimes 
dolia  are  confounded  with  jars,  and  called  vasa,  which  in  the 
same  text  are  again  called  dolia.  Dig.  18.  6.  fr.  1.  §  8  (de 
peric.  et  commod.  rei  venditae) ;  Dig.  h.  t.  fr.  17.  Also  when 
the  whole  stock  of  birds  which  a  vendor  has  for  sale  are  sold, 
the  portable  cages  in  which  they  are  confined  pass  with 
them  ;  as  these  are  included  in  a  bequest  of  birds ;  Arg.  Dig. 
82.  fr.  66  (de  legatis  III.) ;  and  in  the  matter  of  accessories 
the  same  reason  applies  to  sale  as  to  legacies,  as  may  be 
collected  from  Dig.  h.  t.fr.  18.  §  idt.fr.  17.  §  2.  Also  when  a 
horse  is  sold  the  saddle  [literally,  riding-cloth — Tr.]  and  bridle 
and  other  gear  with  which  the  horse  was  equipped  at  the  time 
of  sale  are  due  to  the  purchaser  unless  expressly  excepted. 
Dig.  21.  1.  fr.  88.  pr.  (de  Aedil.  edict.) ;  Gomezius  var. 
resolut.  torn.  2.  cap.  2.  num.  15.  in  pr. ;  Mozzius  de  contract, 
tit.  de  naturalib.  empt.  et  vendit.  num.  48.  Christinaeus  ad  leg. 
Mechlin,  tit.  1.  art.  27.  in  addit.  in  pr. ;  Hugo  Grotius  Manud. 
ad  JuHsprvd.  Holl.  lib.  8.  cap.  15.  num.  25.  And  if  a  ship 
already  prepared  for  a  voyage  or  fishing  cruise,  and  fm-nished 
with  fishing  apparatus,  provisions,  and  the  like,  is  sold,  ita  uti 


♦  InstruTnentum  fundi  is  anything  destined  for  the  use  of  a  farm  or 
of  the  slaves  and  animals  employed  on  it.  Fundus  instrudu^  has  a  much 
wider  meaning,  for  which  see  Pothier  Pand,  33.  7.  n,  29  et  seq.  So  also 
instrumenttim  domns  was  in  strictness  only  what  was  proviaed  for  its 
protection  from  fire  and  tempest,  and  not  for  mere  pleasure,  but  domus 
inatructa  implied  all  the  furniture,  &c.  The  instruTnenta  of  a  shop  or 
place  of  business  (taherria)  may  perhaps  be  best  rendered  by  the  word 
"apparatus";  the  meaning  of  tabema  inatrucia  as  given  by  Ulpian 
appears  in  the  text.  For  other  special  uses  of  these  terms  see  the 
^nu)le  title  De  inatructo  veL  imtrumento  Legato^  Dig,  33.  7.  as  arranged 
by  Pothier. 
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nunc  est,  "  as  it  now  stands,"  all  that  is  in  the  ship  and  not 
merely  the  "  insti'uments  "  [?  tackle,  gear,  &c. — Tr.]  of  the 
vessel  are  sold  with  her.  Resp.  Jurisc.  Holl.  part  4.  consil.  24. 
Though,  otherwise,  when  a  ship  is  simply  sold  '*  instructa  "  or 
^^  cum  instnmientis,'*  nothing  passes  besides  the  necessary  "in- 
struments *'  of  navigation,  and,  according  to  the  Roman  Law, 
not  even  had  its  small  boat  to  be  transferred  to  the  purchaser, 
because  it  only  differs  from  a  ship  in  size  and  not  in  kind, 
and  so  cannot  be  an  **instrumentum  "  of  it.  Dig.  38.  7.  /r. 
lilt,  (de  instruct,  vel.  instrum.  legato).  But  Groeiiewegen  has 
shown  that  the  contrar}'  obtains  under  our  usages  ad.  d.  fr. 

§  9.  When,  however,  a  slave  is  sold,  his  peculium  does  not 
pass  with  him  to  the  purchaser.  Dig.  18.  l./r.  29  {de  contrah. 
eniptL).  Nor  when  a  sheep,  cow,  or  mare  is  sold,  does  her 
lamb,  calf,  or  foal  already  born  at  the  time  of  sale  pass, 
unless  otherwise  agreed.  Dig.  32.  fr.  65.  §  idt.fr.  81.  §  4  (de 
legatis  III.).  For  the  distinction  is  not  to  be  approved  which 
interpreters  commonly  make  between  young  animals  which  have 
attained  such  an  age  that  they  can  graze  and  be  nourished 
without  the  mother,  and  those  which  cannot  be  separated 
from  her  without  running  imminent  danger  of  perishing, 
viz.,  that  in  the  one  case  they  are  deemed  sold  and  in  the 
other  not.  Gomezius  tar.  resolut.  torn.  2.  caj).  2.  7ium.  14; 
Mozzius  de  contract,  de  naturalih.  empt.  vend.  nwn.  44.  For  that 
opinion  is  certainly  neither  confirmed  by  any  suflBcient  reason 
nor  by  law,  nor  is  it  required  by  the  texts  in  Dig.  13.  6.  fr.  5. 
§  9  (commodati) ;  Dig.  43.  26.  fr.  10  {de  precaiio) ;  Dig.  19.  2. 
//•.  19.  §  7  {locati) ;  inasmuch  as  these,  as  treating  of  Hire, 
precaiious  Loan,  and  Loan  for  Use,  are  not  to  be  extended  to 
Sale;  nor  does  the  argument  drawn  from  the  responsibility 
for  custody  of  offspring  [when  the  parent  has  been  lent,  &c.] 
extend  to  the  transfer  of  ownership. 

§  10.  The  things  sold  are  to  be  so  transferred  along  with 
their  accessories  to  the  purchaser  that  he  shall  acquire  vacant 
possession*  of  them,  whether  it  has  been  expressly  so  agreed 
or  not.  If,  however,  there  has  been  an  express  stipulation 
vacuavi  tradi  possessionem y  **  that  vacant  possession  is  to  be 
delivered,"  the  purchaser  may  indeed  sue  ex  stipulatu  for  the 
thmg  itself,  but  not  by  that  action  for  the  fruits,  for  these 
should  then  rather  be  sued  for  by  the  action  ex  empto. ;  Dig.  h.  t. 


♦  That  is  to  say,  a  possession  uiuQolested  by  the  claims  of  any  other 
person  in  possession  or  occupation. 
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Jr.  8.  §  1  *  inasmuch  as  it  is  of  the  nature  of  the  action  ex 
stipulatu  and  other  affairs  stricti  juris  that  when  we  sue  for  a 
thing  which  was  not  ours,t  we  only  recover  the  fruits  from  the 
date  of  litis-contestatio,  even  if  mora  [delay  or  default]  has 
been  committed.  Dig.  22.  l./r.  38.  §  7  (d«  usuria).  Plainly,  if 
it  has  been  stipulated  rem  tradi  vacuamqtie  rei  jpossesfdonem^ 
"  that  the  thing  and  vacant  possession  of  th«  thing  are  to  be 
delivered,"  the  effect  of  this  repetition  would  be  that  the  fruits 
would  be  considered  as  comprehended  in  the  stipulation.  Dig. 
22.  1.  /r.  4  {de  usuris).  But  a  vendor  is  understood  to  deliver 
vacant  possession  when  he  makes  such  delivery  of  the  thing 
sold  that  it  cannot  be  reclaimed  by  another  person,!  and  when 
therefore  the  purchaser  would  be  successful  in  a  suit  for 
the  possession.  Dig.  h,  t.  Jr.  11.  §  13.  Wherefore,  vacant 
possession  is  not  considered  to  have  been  delivered  when 
another  person  is  in  possession  of  a  deceased's  estate  for  default 
of  the  heir  giving  security  for  legacies  or  fideicommissa,^  nor 
when  the  goods  are  in  the  possession  of  creditors,  ||  nor  when 
the  womb  has  been  placed  in  possession, H  and  generally  the 
ratio  of  possession  is  such  that  if  one  has  taken  it  away  by 
right  {»i  quia  jure  avocaverit)  possession  is  not  considered  to 
have  been  delivered.     Dig.  h.  t.fr.  2.  §  1 ;  fr.  3.  pr. 

§  11.  The  effect  of  the  delivery  of  this  vacant  possession 
is  that  if  the  vendor  has  been  owner  he  also  makes  the  purchaser 
owner  ;**  if  he  has  not,  he  is  only  liable  to  the  purchaser  [for 
damages]  on  account  of  eviction.  t+  Dig.  h.  t.fr.  11.  §  2.  But  we 
must  at  the  same  time  remember  that  the  dominium  or  ownership 
is  only  transferred  to  the  purchaser  by  delivery  when  the  price 
1 

♦  But  see  contrd  Pothier's  Pand.  lib,  21.  tit.  2.  num.  59.  citing  Ulpian 
in  Dig.  45. 1.  52.  §  1.  and  Papinianus  in  Dig,  22.  1.  4.  and  the  notes  to  this 
text  (e). 

t  "  Not  ours,"  inasmuch  as  the  ownership  has  not  passed  in  the 
absence  of  traditio  or  delivery. 

X  **  Cum  ita  tradit  ut  res  posaessori  ab  alio  avocari  nequeat,**  Possession 
as  distinguished  from  mere  pnysical  detention. 

§  **L€gatorum  autfideicommiaaorumservaTidorum  causa,*^  as  to  which 
see  Lib,  36.  tit,  4.  and  note  to  Lib.  20.  tit.  1.  §  2.  poaty  p.  271.  I  have 
departed  from  a  Hteral  translation  of  these  words  in  order  that  what  they 
refer  to  and  imply  may  appear. 

II  The  miasio  in  possessionem  rei  servandae  causa,  as  to  which  see  Lib, 
42.  tit.  4.  and  Lib,  20.  tit.  1.  n.  2.  note,  post,  p.  271. 

U  Id  est,  a  pregnant  woman  pending  the  event  of  her  giving  birth  to  a 
child  in  whom  me  right  of  property  would  be  vested.  See  Dig.  lib.  25. 
tit,^,  5.  and  6;  Dig,  ^2.  4.  1. 

**  /.e.,  the  purchaser  thereby  becomes  owner. 

tt  Eviction  m  the  Civil  Law  does  not  mean  ouster  or  ejectment,  but 
judicial  recovery.    See  note  ante,  p.  163. 
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has  been  paid  or  security  given  for  it,  or  when  credit  has  been 
given  to  the  purchaser  for  the  price  without  any  security  {satis- 
factio)*  for  it.  Dig.  18.  l./r.  19  {de  contrah.  empU) ;  Dig.  h.  t.  d. 
Jr.  11.  §  2 ;  Inst.  2.  1.  §  41  {de  rer.  divis.) ;  Dig.  14.  4.  fr.  5. 
§  18  {de  tribut.  act.).  The  vendor  is  considered  to  have  given 
credit  for  the  price  when  he  has  accepted  sureties  for  it,  or 
pledges,  or  other  not  dissimilar  security ;  Dig.  14.  4.  fr.  5. 
§  18  {de  ttibut.  act.) ;  Inst.  2.  1.*  §  41  {de  rer.  divis.) ;  Arg.  Dig. 
42.  6.  /r.  1.  §  1.  e*  §  15  {de  separation) ;  when  he  has 
substituted  anew  obligation  instead  of  the  price  [by  novation] ;t 
Arg.  Dig.  42.  6./r.  1.  §  10  {de  separat.) ;  when  he  has  accepted 
or  exacted  interest  on  the  price,  whether  for  the  past  time  or 
for  the  future,  and  so  in  advance ;  Arg.  Dig.  42.  6.  d.fr.  1. 
§  10  in  Jine  {deseparationHms);  Dig.  2. 14. /r.  57.  pr.  {depactis); 
or  when  he  has  given  the  purchaser  the  indulgence  of  a 
postponement  of  the  time  for  payment.  Cod.  7.  52.jfr.  pen.  {de 
re  judicata) ;  Cod.  4.  54. /r.  3  {de  pact,  inter,  erupt,  et  vendit.). 
But  if  the  vendor  has  simply  delivered  the  thing,  and  suflFered 
it  to  be  taken  away  by  the  purchaser,  and  nothing  has  been 
said  as  to  payment  of  the  price,  nor  any  of  the  things  already 
mentioned  taken  place,  it  can  scarcely  be  said  that  credit  has  been 
given  for  the  price  ;  for  the  vendor  has  neither  been  secured 
nor  has  satisfaction  been  made  to  him  [i.e.,  he  has  neither  got 
payment  nor  security],  nor  was  there  anything  to  indicate  that 
credit  had  been  given  ;  and,  moreover,  if  the  contrary  opinion 
were  admitted  there  would  scarcely  be  a  case  in  which  credit 
for  the  price  would  not  be  considered  as  given  to  the  purchaser, 
unless  it  had  been  specially  expressed  that  the  vendor  would 
not  trust  him  ;  and  so  that  admonition  of  the  Emperor  would 
be  vain :  "  Things  sold  and  delivered  are  only  acquired  by  the 
purchaser  when  he  has  paid  the  price  to  the  vendor  or  in  some 
other  way  satisfied  him.**  Inst.  2.  1.  §  41  {de  rer.  divis.) ; 
compare  Mollerus  semistrium,  lib.  4.  cap.  28.  num.  3.  4  et 
seqq. ;  Hugo  Grotius  Manud.  ad  Jurisprud.  HoU.  lib.  2.  cap.  5. 
num.  19 ;  Vinnius  od  §  41 ;  Inst,  {de  rer.  divis.)  ;  Responsa 
Jurisc.  HoU.  part  4.  consU.  217 ;  Simon  Van  Leeuwen 
Cens.  for.  part  1.  lib.  4.  cap.  19.  num.  20.  and  others  there 
cited. 

§  12.  Whether  and  when  a  thing  sold  and  delivered  on 
credit  can  be  vindicated  by  the  vendor,  is  treated  at  length  ir 
the  title  de  rei  vindicatio.  {Lib.  6.  tit.  1.  num.  14.  15.  of  this 
work).     And  it  will  be  more  fully  explained  in  the  title  de 

*  Of.  Poth.  Faiid.  50. 16.  n.  117* 
t  "  iSt  pretii  novaverit  oMigationem,^^ 
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acquir.  rer.  dom.  (Lib.  41.  tit.  1),  that  the  dominium  [or 
ownership]  of  immoveables  and  of  things  assimilated  to  them  in 
this  respect  cannot  be  transferred  by  purchase  and  other  like 
causae,  otherwise  than  by  delivery  solemnly  made  before  the 
tribunal  of  the  place,  or  in  the  case  of  feuds  before  a  Feudal 
Court ;  and  in  some  places  also  not  before  payment  of  the 
fortieth  part  of  the  price  to  the  Fisc. 

§  13.  Sometimes,  however,  besides  the  giving  of  vacant 
possession  of  the  thing  purchased,  "  praestation  *'  of  other 
things  has  to  be  made  by  the  vendor  to  the  purchaser.  For 
the  measurement  or  weighing  of  fungibles,  as  also  of  land  sold 
ad  quantitatem  [i.e.,  to  be  paid  for  according  to  its  extent,  as  at 
so  much  per  acre],  is  incumbent  on  the  vendor ;  Arg.  Dig.  18. 1. 
fr.  35.  §  5  (de  contrah.  empt.)  ;  Dig.  18.  6.  fr.  2.  §  1  {de  peric. 
et  commjod.  rei  vend.);  of  which  measurement  and  the  ques- 
tions arising  regarding  it,  more  will  be  said  under  the  title 
de  solutionibm  (46. 3).  Also  when  a  farm  {fundus)  is  sold,  the 
vendor  must  point  out  its  boundaries.  Dig.  h.  t.fr.  48.  But 
the  vendor  is  not  bound  to  give  the  names  of  the  owners  of  the 
adjoining  lands,  as  this  becomes  superfluous  after  pointing  out 
the  boundaries  themselves  ;  Dig.  18.  l./r.  6.  3.  §  1  {de  contrah. 
empt.) ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  8.  num.  17  ;  Hugo 
Grotius  Manud.  ad  Jurispr.  Holl.  lib.  3.  cap.  15.  num.  13;  nor 
to  deliver  to  the  purchaser  the  instruments  requisite  to  prove 
the  origin  of  his  acquisition  or  to  show  his  right ;  *  inasmuch 
as  it  is  sufficient  that  they  be  shown  to  the  purchaser,  or  that 
he  be  directed  to  them  {monstrari  seu  ostendi) ,  and  when  custom 
requires  that  they  be  exhibited  [i.e.,  given  up  for  inspection] 
on  the  terms  that  after  the  purchaser  has  made  use  of  them 
they  are  to  be  restored  to  be  kept  by  the  vendor.  Arg.  Cod. 
6.  42.  fr.  24 ;  Dig.  h.  t.  fr.  48.  fr.  52.  pr. ;  Groenewegen  ad 
GrotU  Manud.  de  lib.  3.  cap.  15.  num.  14  ;  Carpzovius  dejin. 
forens.  part  2.  constit.  33.  defin.  18. 

§  14.  Moreover,  all  the  benefits  {cominoda)  and  rights  and 
actions  which  have  been  acquired  by  the  vendor  by  occasion  of 
the  thing  sold  and  which  have  been  enumerated  in  the  preceding 
title  de  pericuLo  et  commodo  rei  venditae,  n.  9.  are  to  be  made 
good  or  ceded  to  the  purchaser.  And  security  is  to  be  given 
for  the  delivery  or  making  good  of  all  these  if  the  day  pre- 
appointed for  delivery  has  not  yet  arrived,  or  if  immediate 
delivery  is  prevented  by  any  accident.   Arg.  Dig.  h.  t.fr.  11.  §  8; 

*  Or,  in  ordinary  English  parlance,  the  documents  to  prove  his 
title. 
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Cod.  4.  49.  fr.  24  ;  Dig.  5.  1.  fr.  41  {dejndiciis) ;  Inst.  4.  17. 
§  2.  8  (d^  offic.  judicis.).  And,  finally,  the  id  qv/od  interest 
[i.«.,  loss  sustained  and  profit  not  made — Tr.]  is  to  be  paid  if 
either  another  person's  property  has  been  knowingly  sold, 
although  not  yet  evicted  [judicially  recovered  by  the  true 
owner] ;  Dig.  h.  t.  fr.  80.  §  1  (notwithstanding  diat  it  had 
been  expressly  agreed  that  there  should  be  no  liability  on 
this  account,  unless  the  purchaser  also  knew  that  it  was 
another's*);  Dig.  h.  t.  fr.  6.  §  ult.;  or  if  a  thing  sacred  or 
otherwise  excluded  from  commerce  has  been  fraudulently  sold 
to  one  ignorant  thereof;  hist,  3.  24.  §  ult. ;  Dig.  18.  l./r.  62. 
§  1  {de  contrah.  empt.) ;  or  if  the  vendor  [of  land]  has  concealed 
the  bad  habits  of  a  neighbour,!  of  which  if  the  purchaser  had 
heard  he  would  not  have  made  the  purchase  ;  Dig.  18.  l./r.  35. 
§  tdt.,  de  contrah.  empt.  (which,  however,  Groenewegen  shows 
does  not  obtain  under  our  uspges) ;  or  if  he  has  made  delay  in  the 
delivery,  or  has  put  it  out  of  his  own  power  to  make  delivery 
by  fraud  or  such  [degi'ee  of]  negligence  as  the  nature  of  the 
transaction  or  the  special  agreement  makes  him  responsible 
for;  or  finally,  if  he  contumaciously  abstained  from  making 
delivery  when  he  had  it  in  his  power.  For  a  vendor  cannot 
be  precisely  compelled  to  make  delivery  of  a  thing  sold,  but  is 
discharged  on  paying  the  id  quod  interest  [loss  sustained  and 
profit  not  made — Tr.],  both  because  the  obligation  to  make 
delivery  is  an  obligation  to  do  an  Act  {obligatio  facti) ,  and  in  all 
obligations  *'of  doing'*  the  rule  obtains  that  a  person  who  does  not 
fulfil  the  act  may  be  discharged  from  his  liability  by  pecuniarv* 
payment  of  the  id  quod  interest ;  Dig.  42.  1.  fr.  13.  §  1  {de 
re  judic.) ;  Inst.  3.  16.  §  vlt.  {de  verbor.  ohligat.) ;  and  also 
because  no  way  or  method  is  disclosed  by  the  laws  whereby 
he  could  be  precisely  compelled  to  delivery;  and  finally, 
because  in  many  laws  [i.e.,  texts  of  the  law]  the  performance 
of  the  id  quod  interest  is  imposed  on  a  vendor  who  wantonly 
will  not  deliver  a  thing  sold.  Cod.  4.  49.fr.  4  {de  act.  empti.) ; 
Dig.  h.  t.  fr.  12.  Nor  can  it  be  objected  that  in  the 
contract  of  purchase  not  an  act  {factum)  but  a  thing 
{res)  is  the  subject  of  obligation  ;  Dig.  18.  4.  fr.  21 
(in  med.  de  heredit.  vel  act.  vendit.),  and  that  delivery 
of  vacant  possession  is  not  a  bare  act,  but  contains  a  causa 
bonorum.l     Dig.  45.  l./r.  52.  §  1  {de  verbor.  oblig.).     For  in 


*  For  though  it  has  been  so  agreed,  account  is  to  be  taken  of  thit* 
fraud  of  the  vendor,  which  should  always  be  absent  in  the  action  ex  empto,, 
this  being  an  action  honae  fidei.     Dig,  ut  at 

t  E.g.,  that  he  was  a  litigious  person.     Pothier. 

X  *'It  one  promises  to  deliver  Yacant  Possession,  this  stipulation  n<fn 
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Purchase  the  res  is  so  brought  into  the  obligation  that  an 
act  must  be  performed  with  respect  to  it,  to  wit  the  delivery 
of  vacant  possession,  which  delivery,  regarded  in  itself,  is  a 
bare  act,  consisting  in  a  giving  from  hand  to  hand,  or  an  induc- 
tion into  possession,  or  other  like  act  whereby  the  transfer  of 
possession  takes  place;  and  therefore  the  acts  of  delivering  a 
farm  and  digging  a  ditch  are  of  the  same  nature,  so  far  as 
concerns  payment  of  the  damages  {id  quod  interest)  arising 
from  the  non-performance  of  the  act ;  and  by  the  very  nature 
of  things  no  one  can  be  directly  compelled  to  do  an  act. 
Dig.  45.  l./r.  72.  pr,  (de  verb,  oblig.).  Nor  do  I  think  that 
there  is  any  other  reason  why  he  who  has  stipulated  for  the 
"  digging  of  a  ditch,"  the  "  delivery  of  vacant  possession,"  or 
the  **  building  of  a  house,"*  is  said  to  have  stipulated  for  a 
thing  '^  incertum,''  Dig.  45.  l./r.  75.  §  7  (d€  verb,  oblig,),  than 
that  it  is  uncertain  whether  the  act  will  be  implemented,  or 
whether  there  will  be  a  condemnation  to  payment  of  money  in 
the  stead  of  the  act  and  because  of  its  non-performance.  Now 
what  Ulpian  wrote  in  Dig.  45.  1.  52.  §  1  (de  verb,  oblig.),  viz., 
that  delivery  of  vacant  possession  involves  not  a  bare  factum 
but  a  causa  bonorum,  is  only  pertinent  as  signifying  that  by 
that  act  of  deUvery  of  vacant  possession  something  has  been 
added  to  our  estate,  namely,  either  the  ownership  or  the 
possessio  civilis  with  the  faculty  of  usucaption  [i.e.,  the  power  of 
acquiring  dominium  by  possession  for  a  definite  period]  accord- 
ing to  Dig.  h.  t.fr.  11.  §  2.junct.  Inst.  2.  6.pr.  {de  usucaption.) y 
which  is  not  the  case  in  other  acts,  which  leave  nothing  after 
themselves  and  add  nothing  to  our  patrimony — such  as  the 
act  of  ascending  the  Capitol  or  the  like.  Also  there  is 
no  force  in  such  absurdities  as  some  would  deduce  from  our 
opinion,  for  example,  that  the  Civil  Law  would  appear  to 
sanction  the  violation  of  contracts,  or  that  faith  might  be 
broken  with  impunity  by  authority  of  the  law,  if,  when  one 
thing  was  the  subject  of  an  obligation,  another  might  be 
thrust  on  the  purchaser  against  his  will.  For  it  must  be 
considered  that  in  the  obligation  itself  indeed  there  is  only 
necessity  for  delivery,  but  that  in  the  discharge  of  it  there  is 


nudum  factum  contiiiebit,  sed  causa  bonorum**  iP^^*  "^  dt,).  By  this 
expresfiioii  catisa  bonorum  is  meant  every  benent  which  the  stipulator 
would  have  had  if  the  deHvery  had  been  made  immediately,  and  so 
includes  the  fruits  and  omnu  causa  (Pothier,  21.  2.  num.  59.  in  notis): 
whi(^  term  **  omnis  causa  "  means  the  whole  rights  and  incidents  in  any 
way  belonging  to  or  connected  with  a  thing.  It  would  not  be  truly  a 
Vacua  Possessio  if  any  of  these  remained  with  the  vendor. 

*  These  illustrations  in  inverted  commas  are  taken  from  the  text  in 
the  Digest. 

CJ>.  N 
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responsibility  for  the  id  qtiod  interest;  which  payment  of  id 
quod  interest  is  itself  the  punishment  for  the  violation  of  the 
conti-act  and  perfidy  in  the  non-delivery  of  the  thing,  Cod.  45. 
39.  fr,  6 ;  so  that  therefore  the  faith  of  the  contract  is  not 
broken  with  impunity,  unless  it  can  be  contended  on  the 
same  reasoning  that  both  frauds  are  committed  and  obliga- 
tions which  consist  simply  in  **  doing "  are  neglected  with 
impunity,  when  a  person  committing  fraud  in  contracts,  or 
failing  to  implement  a  bare  factum,  is  not  condemned  in 
anything  else  than  the  amount  of  his  adversary's  interest 
[i.e.,  damages].  Nay,  one  might  even  say  with  equal  right 
that  a  vendor  who  has  fraudulently  acted  in  such  a  way  that 
he  cannot  deliver  the  thing,  as  when  he  has  intentionally 
broken  it  or  thrown  it  into  the  sea,  or  subsequently  sold  and 
delivered  it  to  another,  has  broken  faith  with  impunity,  for 
all,  even  dissentients,  are  agreed  that  whoever  so  acts  should 
be  condemned  to  pay  the  id  quod  interest  consequent  on  the 
non-delivery.  In  vain  also  is  it  urged  that  the  thing  may 
be  taken  from  a  refractory  vendor  by  military  force ;  whereby 
a  purchaser  can  obtain  vacant  possession,  and  so  the  eflfect 
of  delivery.  Dig.  6.  1.  fr.  68  {de  rei  vindicat.).  For  it 
will  be  quite  apparent  to  one  giving  attention  to  it  that  the 
taking  by  military  force  referred  to  in  the  said/r.  68.  is  with  a 
view  to  the  thing  being  withdrawn  from  an  unjust  and  contuma- 
cious possessor  and  restored  to  the  true  owner,  and  that  the 
latter 's  own  most  ample  right  of  dominium  may  be  maintained 
to  him  ;  nothing  of  which  would  happen  by  an  ejection  by 
military  force  in  the  case  of  purchase,  as  the  thing  would  then 
in  truth  be  taken  away  from  its  true  owner  and  its  dominium 
bestowed  on  one  who  is  not  the  owner.  Not  to  say  that  the 
taking  and  the  transference  of  dominium  from  the  owner  to 
another  would,  by  the  Roman  Law,  have  exceeded  the  power 
of  the  ordinary  judges  and  magistrates,  and  that  this  belonged 
only  to  the  Chief  of  the  State  or  the  law ;  so  much  so  that  not 
even  to  an  hypothecary  creditor  (who  has  a  stronger  right  in 
the  subject  of  the  pledge  than  a  purchaser  has  in  a  thing 
purchased  but  not  delivered)  could  the  Praetor  adjudicate  the 
dominium  of  a  pledge  which  failed  to  find  a  purchaser  within 
two  full  3'ears,  but  only  the  Prince  could  do  this.  Cod.  8.  34. 
fr.  ult.  {dc  jure  doniin.  impetrat,) ;  nor  was  any  other  induction 
into  possession  by  military  force  competent  to  the  Praetors  than 
what  was  interposed  for  the  purpose  of  protecting  a  missio  in 
possessionem  [judicial  sequestration  at  the  instance  of  creditors, 
Tr.],  and  which  by  no  means  confers  ownership  but  only 
(the  right  of]  detention.  Dig.  48.  4. /r.  8  {ne  r is ^ fiat  ei  qui 
in  possess,  miss,  erit.) ;  Dig.  39.  8.  fr.  28  (de  damno  infecto). 
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Further,  it  is  not  opposed  [to  the  opinion  we  have  expressed] 
that  the  quod  interesse  cannot  exceed  double  of  the  value,  Cod. 
7.  47  {de  sent,  quae  pro  eo  quod  interest  feruntur) y  and  that 
nevertheless  a  vendor  could  not  resile  from  a  purchase  or  sue 
for  its  rescission  even  on  offering  double  the  price.  Cod,  4.  44. 
/r.  6  {de  rescind,  vend,).  For  this/r.  6  treats  of  a  case  where 
the  contract  was  already  fulfilled  by  delivery  of  the  thing  and 
payment  of  the  price ;  which  therefore  could  not  be  receded 
from  except  by  the  interposition  of  a  new  sale.  Dig,  2.  14. 
fr,  58  (de  pactis),  and  no  one  can  be  compelled  against  his  will  to 
enter  on  a  transaction  de  novo  on  the  offer  of  double  or  even 
fourfold,  Cod,  4.  38.  11  (de  contrah,  emt,).  Certainly,  payment 
of  the  price  is  supposed  [in  the  case  there  put],  because 
*'  double  of  the  price  "  cannot  be  **  offered*'  except  by  him  who 
has  already  received  it.  Delivery  also  is  supposed,  because  if 
the  vendor  had  not  yet  made  delivery  the  suit  for  rescission 
would  be  superfluous ;  for  he  could  either  retain  the  thing  to 
himself  or  sell  and  deliver  it  to  another  and  transfer  the 
dominium  to  a  second  purchaser  without  being  subject  to  any 
other  penalty  for  his  perfidy  than  the  payment  of  the  id  qmd 
interest  as  already  said ;  Cod,  4.  39.  fr,  6  {de  heredit.  vel  act, 
rend.).  But  even  if  it  be  conceded  that  the  said  fr.  6  of  the 
Cod,  de  rescind,  vend,  treats  of  such  a  sale  as  had  been  followed 
neither  by  delivery  nor  by  payment  of  the  price,  still  the 
argument  deduced  from  the  offer  of  double  price  would  have 
no  reason  in  it ;  for  in  the  time  of  Diocletian  and  Maximian, 
the  authors  of  the  said  lex,  fr,  6,  the  liability  for  id  quod 
interest  had  not  yet  been  resti'icted  to  double  but  might  exceed 
that  by  any  amount,  and  the  law  that  the  id  qiu)d  interest 
should  not  exceed  the  double  in  certain  cases  was  only 
introduced  by  Justinian  by  the  said  Cod.  de  sent,  quae  pro  eo 
quod  interest  (7.  47).  Still  less  force  is  there  in  the  argument 
that  it  might  happen  that  a  vendor  might  make  a  profit  by  his 
own  perfidy,  and  the  purchaser  incur  a  loss,  if  a  thing  sold  say 
for  a  hundred  aurei  to  a  first  purchaser  could  be  again  sold  for 
three  hundred  or  more,  in  which  case  however  the  purchaser 
could  recover  from  the  vendor  no  more  than  double,  and  there- 
fore not  more  than  two  hundred  aurei  on  account  of  id  quod 
interest.  Cod.  7.  47  {de  sent,  qv^ae  pro  eo  quod  interest).  For, 
either  at  the  time  of  the  sale  the  thing  bought  for  one  hundred 
was  worth  three  hundred  aurei,  in  which  case  instead  of  the 
vendor  paying  any  damages  to  the  purchaser,  he  is  more  likely 
to  desire  to  have  the  difference  of  price  made  up  to  him,  or  the 
thing  that  was  sold  restored  to  him  on  the  ground  of  lesion 
beyond  a  half,  Cod,  4.  44.  fr.  2  ;  or,  on  the  other  hand,  at  the 
time  of  the  contract  the  thing  sold  was  not  worth  more  than 

N  2 
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what  it  was  sold  for,  but  afterwards  increased  in  value  to 
three  hundred  av/rei;  and  in  that  case  the  vendor  might  be 
compelled  to  pay  the  whole  damages  the  purchaser  sustained, 
and  therefore  even  treble  of  the  price  fixed  by  the  contract  of 
purchase ;  because  that  interesse  [or  id  quod  interest]  flows 
from  an  "  uncertain  cause/*  namely  an  uncertain  increment  in 
the  future  value  subsequent  to  the  sale ;  the  present  value 
of  a  thing  being  certain,  but  its  future  value  matter  of  uncer- 
tainty; and  in  casibus  incertis  the  condemnation  to  id  quod 
interest  is  not  restricted  to  double  the  quantity.  Cod.  7.  47 
(de  sent,  quae  pro  eo  quod  interest).  Moreover,  the  objection  is 
of  little  weight  which  is  made  by  those  who  say  that  there  is 
a  parity  of  obligation  on  the  purchaser  and  on  the  vendor ; — 
that  as  the  purchaser  is  compelled  precisely  [specifically]  to  pay 
the  price,  therefore  the  vendor  should  be  reciprocally  compeUed 
precisely  to  deliver  the  thing  to  the  purchaser.  The  difference 
is  in  this,  that  when  a  thing  has  not  been  delivered  the 
payment  of  the  id  quod  interest  can  take  its  place  and  stands 
in  the  room  of  the  thing  itself ;  but  the  id  quod  interest  cannot 
suppl}'  the  place  of  the  price  or  money  paid,  for  money 
appraises  everything,  but  by  nothing  is  appraised,  and  money 
cannot  be  estimated  in  goods  (merces)  as  these  may  be  estimated 
in  money.  Dig.  46.  l./r.  42  (de  Jidejussor) .  Finally,  there  is 
nothing  adverse  to  our  opinion  in  what  Paulus  has  written, 
"  that  he  who  has  sold  another  person's  property  and  in  the 
meanwhile  has  become  heir  to  the  owner  may  be  compelled  to 
implement  the  sale,"  Dig.  h.  t.fr.  46,  which  compulsory  imple- 
menting of  the  sale  seems  to  exclude  discharge  of  the  obligation 
by  payment  of  the  id  quod  interest,  inasmuch  as  the  vendor 
was  bound  to  that  payment  of  id  quod  interest  even  before  he 
obtained  the  ownership  by  right  of  succession.  Dig.  h.  t.  Jr. 
80.  §  1.  For  the  answer  is  that  the  obligation  to  make  delivery 
which  sprung  from  the  sale  even  before  the  ownership  was 
acquired,  is  strengthened  by  the  supervening  acquisition  of 
that ;  so  much  so  that  while  formerly  not  the  dominium 
but  only  the  possession  would  have  been  transferred  to  the 
recipient  by  delivery,  now  by  delivery  he  makes  the  purchaser 
owner,  Dig.  h.  t.  fr.  11.  §  2 ;  but  this  does  not  prevent  his 
being  discharged,  even  after  acquiring  the  ownership,  by 
payment  of  the  id  quod  interest,  especially  when  you  consider 
that  even  before  acquiring  it  the  vendor  was  bound  by  the 
contract  itself  to  implement  the  sale ;  Dig.  h.  t.  fr.  11.  §  2. 
As  regards  our  own  usages,  I  indeed  find  it  stated  by  many 
that  a  vendor  who  has  the  power  to  make  delivery  can  be 
noipelled  to  do  so,  and  is  not  discharged  from  the  obligation 
payment  of  the  id  quod  interest.     Neostadius  Curiae  Supr. 
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decis,  50 ;  Groenewegen  ad  Cod.  h.  L  (4.  49)  /r.  4  ;  Leeuwen 
Cens.  For.  part  1.  lib.  4.  cap.  19.  num.  10.  And  according  to 
Grotius,  the  purchaser,  after  delay  in  the  delivery,  has  his 
election,  whether  he  will  accept  from  the  vendor  the  amount 
of  the  id  quod  interest,  or  will  insist,  tooth  and  nail,  on 
delivery,  Manud.  ad.  Jurisprud.  HoU.  lib.  8,  cap.  15.  num.  26. 
27.  28.  Nor  will  this  be  held  doubtful  if  it  be  claimed  for 
our  judges  that  they  may  ex  suo  officio*  take  away  a  thing  from 
the  true  owner  and  transfer  it  to  another,  a  power  which 
Neostadius  contends  for,  d.  decis.  Supr.  Cur.  50.  But  if  the 
judges  consider  that  proceeding  to  this  extremity,  to  wit,  the 
abduction  or  the  induction  into  possession,  by  the  use  of 
military  force,  is  not  to  be  resorted  to  lightly  or  promiscuously, 
and  prefer  the  other  mode  of  compulsion  proposed  by  Neosta- 
dius, namely  civil  imprisonment  (Gyzelinge)  of  the  vendor,  we 
should  rather  say  that  then  the  rule  of  the  Roman  Law  is  still 
observed ;  inasmuch  as  the  remedy  for  compelling  defendants 
[by  civil  imprisonment]  to  make  delivery  is  not  then  used 
otherwise  than  it  is  in  any  other  cases  for  which  it  has  been 
provided  for  obtaining  the  implement  of  obligations,  whether 
tending  to  the  performance  of  a  bare  act  or  not ;  and  so  it  will 
still  be  true  that  a  vendor  is  discharged  by  paying  the  id  quod 
interest,  just  as  in  all  obligations  of  fact  [i.e.,  of  doing]  : 
which  Neostadius  does  not  deny  when  he  says  that  if  a 
stubborn  vendor  defies  the  tedium  of  imprisonment  and  will 
not  make  delivery,  then  at  length  the  purchaser  may  have  the 
value  to  him  of  the  performance  of  the  act  assessed  by  the 
judge,  and  may  recover  such  value  by  distraint  of  his  goods 
ipignorUms  captis),  the  vendor  being  nevertheless  detained  in 
prison  until  this  is  wholly  made  up  by  the  sale  of  the  property 
distrained  and  till  the  judgment  has  been  satisfied.  Decis.  50. 
in  fin. 

§  15.  A  vendor  has  not  however  to  make  good  to  a  pur- 
chaser what  he  has  said  as  to  the  quality  of  a  thing  only  by 
way  of  commendation  [puffing]  and  not  of  warranty,  unless 
fraud  concurs,  Dig.  21.  1.  fr.  19  {de  Aedil.  actio) ;  Dig.  4.  8. 
/r.  87  (de  dolo) ;  Dig.  h.  t.  fr.  18.  §  4  ;  or  unless  he  has 
inconsiderately  asserted  a  slave  sold  by  him  to  be  careful  and 
trustworthy  when  he  was  a  thief;  because  just  as  a  person 
knowing  a  slave  to  be  a  thief  is  bound  to  warn  a  purchaser  of 
this,  so  also  one  who  does  not  know  his  character  ought  not  to 
be  facile  in  making  a  rash  statement.  Dig.  h.  t.  fr.  18.  §  8. 

*  Id  esty  by  their  uobile  officimny  the  power  to  give  a  redress  not 
originally  prayed  for. 
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But  see  as  to  these  matters  fuither  in  the  title  De  Aedilitio 
Edicto  [on  Warranty,  lib,  21.  tit.  1]. 

Actio  Venditi. 

§  16.  The  Actio  t-enditi  which  also  is  a  personal  action  and 
of  the  class  styled  bonae  Jidei,  is  competent  to  a  vendor, 
whether  he  be  owner  of  the  thing  sold,  or,  not  being  owner, 
has  nevertheless  delivered  vacant  possession,  arg.  Dig.  h.  t. 
fr.  11.  §  2.  in  fine ;  Neostadius  Curiae  Supr.  decis.  125  ;  and 
also  utiliter  to  one  whose  agent  has  sold  a  thing  on  his  behalf 
under  his  mandate.*  Arg.  Dig.  h.  t.  fr.  13.  §  25.  If  things 
ai*e  sold  under  judicial  decree  by  the  **  executors  '*  of  the 
decree  \id  esty  by  receivers  appointed  by  the  Court  to  recover 
the  debt  and  execute  the  judgment,  Tr.],  this  action  is  given 
to  the  executors  themselves  as  vendors,  but  not  also  to  the 
creditors  for  whose  benefit  the  price  is  received.  Arg.  Dig.  42. 
l./r.  15.  §  7  {de  re  judicata) ;  Kesponsa.  Jurisc.  HolL  part  8. 
vol.  2.  consil.  229.  page  656.  It  lies  against  the  purchaser,  and 
also  utiliter  against  a  principal  who  has  authorised  a  mandatory 
[procurator  or  gratuitous  agent,  Tr.]  to  purchase,  especially 
when  his  name  has,  in  conformity  with  the  mandate,  been 
inserted  as  the  purchaser  in  the  instrument  of  purchase  and 
the  goods  have  been  delivered  to  him  (the  principal),  arg.  Dig. 
h.  t.  fr.  13.  §  25 ;  even  though  he  had  handed  the  price  to  the 
agent  in  order  to  be  paid  to  the  vendor  for  the  thing  sold,  and 
the  agent  has  not  paid  it.  Respons.  Jurisc.  HolL  pa/rt  1. 
consil.  248. 

§  17.  If  one  has  bought  a  thing  on  the  terms  that  he  is  to 
pay  the  price  "when  he  pleases"  or  "after  he  has  gone  to 
Rome,"  he  cannot  indeed  be  sued  during  his  lifetime  to  make 
payment  or  to  proceed  to  Rome  so  that  payment  may 
become  exigible,  but  rather  an  action  is  competent  after  his 
death  against  his  heir  to  implement  the  contract,  for  then 
there  no  longer  exists  that  discretionary  choice  of  the  time  of 
payment  whereby  not  the  contract  itself  was  suspended,  but 
only  the  implement  of  a  contract  made  absolutely  [i.e.,  uncon- 
ditionally, contractus  pure  celebrati].  Dig.  19.  2.  Jr.  4  (locati). 
Nor  is  this  opposed  to  Dig.  45.  1.  fr.  46.  §  pen.  et  ult.  {de 
verb,  oblig.),  where  Paulus  says  that  a  verbal  obligation  is 
invalid  whereby  one  promises  to  pay  a  hundred  au/rei  "if  he 
pleases,"  or  "  when  he  pleases,"  if  indeed  he  has  not  during  his 
lifetime  declared  his  intention  to  be  bound  [at  some  time  or 

*  Utiliter y  i.e.,  in  analogy  to  the  Common  Law  action. 
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from  a  particular  time*]  whence  it  might  seem  to  follow  tliat  in 
our  case  also  the  purchase  is  invalid  if  the  purchaser  has  not 
by  going  to  Rome  declared  that  he  intends  the  price  to  be  due 
during  his  life.  For  very  different  is  the  case  where  the  whole 
sale,  stipulation,  or  other  like  convention  [and  not  merely  the 
time  for  its  implement,  Tr.]  is  made  to  depend  on  the  discre- 
tion of  him  who  is  to  be  the  debtor,!  in  which  case  just  as  the 
** stipulation"  is  invalid  according  to  the  said/?*.  46.  §  2  and  3. 
so  also  would  a  purchase  be  considere4  imperfect,  Dig.  18.  1. 
fr.  35.  §  1  (de  contrah,  emt.) ;  but  it  is  otherwise  when  the  sale 
was  an  absolute  one,  though  its  implement  is  postponed  to  a 


*  *  *  >8i  ipse  vivu8  non  constituerit  se  velle  obliyatum  esse.*^ — The  rendering 
needs  further  explanation  to  convey  the  force  of  the  expression,  for 
conatituere  jyecuniam  and  pecunia  constituta  are  technical  expressions 
specially  appHed  to  the  case  where  the  debtor  for  a  sum  due,  but  not  yet 
payable,  or  for  which  no  date  of  payment  has  been  fixed,  agrees  to 
discharge  it  at  some  earlier  or  definite  date,  a  promise  which  gives  place 
for  the  **  actio  de  constituta  pecunia  "  or  "  consb'toria,*'  if  the  debtor  fail 
to  carry  out  this  agreement.  And  this  obligation  of  cwistitutum  may  be 
entered  into  either  for  our  own  debt  or  for  another  person's.  See  Dig. 
lib,  13.  ttt.  5.  and  our  Author's  commentary  thereon,  n.  1 ;  Wamkoenig's 
Inst.  §  944 ;  Heineccius  Elementa  ad  Pandy  part  3.  §  94  et  seq.  It  is  a 
species  of  guarantee,  and  is  so  called  by  writers.  Vid,  Posters  Qaim^  &c. 
It  was  also  valuable  as  a  means  for  converting  a  natural  or  imperfect 
obli^tion  into  one  binding  in  law,  as  for  ratifying  a  debt  contracted 
dunng  minority,  or  one  barred  by  prescription,  and  the  like. 

t  Thus  a  stipulation  by  a  person  to  pay  or  do  a  thing  if  he  choosesy  is 
wholly  void,  because  he  cannot  be  compelled  to  do  or  pay  imless  he 
chooses.  It  is  different  if  he  stipulates  to  pay  when  he  chooses ;  because 
here  there  is  an  absolute  agreement  to  pay,  and  only  the  date  of  pajTnent 
is  left  to  his  discretion.  So  long  as  he  Hves  the  date  of  payment  is  in  his 
discretion  and  he  cannot  be  sued;  but  as  that  discretion  necessarily 
terminates  with  his  life,  his  heir  may  be  sued  at  any  time  after  his  death. 
If  however  it  clearly  appears  that  he  has  ** constituted" — i.e.,  fixed — ^a 
particular  date  during  his  life,  the  debt  would  of  course  become  exigible 
then :  this  would  be  the  contract  of  constitutum.  And  we  may  conceive 
a  case  in  which  the  circumstances  would  infer  a  promise  to  pay  during 
life  and  on  an  occasion  to  be  determined  by  a  Bonus  Vir  or  Judge.  A 
curious  case  of  this  nature  occurred  in  the  District  Court  of  Colombo 
(Ceylon),  Byrde  v.  Maingey.  There  the  debtor  had  executed  a  bond  for  a 
large  sum  borrowed  by  him,  which  he  bound  himself  to  repay  *  *  at  con- 
venience," and  this  was  held  {firstly)  to  infer  an  absolute  debt  and 
promise  to  repay  it;  {secondly)  that  the  word  **  convenient"  did  not 
mean  *'  when  defendant  pleased,"  but  had  the  same  meaning  as  in  the 
maxim  of  the  Stoics,  "  Vivere  convenienter  naturae,"  namely  at  a  time 
**fit,"  '*  suitable,"  '*  congruous  to  the  defendant's  circumstances"; 
{thirdly^  that  this  **  fitness,"  or  '*  congruity  to  the  defendant's  circum- 
stances '  was  a  question  of  fact  for  determination  by  the  Court.  On 
review  of  the  circumstances  under  which  the  bond  was  given,  and  the 
defendant's  fortune  and  position  at  the  time  of  suit,  he  was  condemned 
to  pay  the  claim  (£1000).  On  the  question  more  immediately  dealt  with 
in  the  text,  see  Pothier's  Pandect.  45.  1.  n.  99.  in  notis. 
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time  to  be  defined  at  the  discretion  and  pleasure  of  the  pur- 
chaser, which  is  our  case,  and  in  which  only  the  execution  of 
the  obligation  to  pay  the  price  which  arises  from  the  contract 
itself  was  suspended  during  the  discretion  of  the  purchaser, 
which  [personal]  discretion  ceasing  by  death,  the  implement  of 
the  obligation  can  no  longer  be  suspended  by  the  sole  will  of 
the  purchaser.  Dig.  19.  2./r.  4  {locati) ;  Sande  Decis.  Frisic. 
lib,  3.  tit.  defin.  2. 

§  18.  This  action  has  for  its  object  the  payment  of  the 
price  by  the  purchaser,  and  his  making  the  coin  so  paid  the 
recipient's  by  right  of  ownership  (jure  dominii),  although  the 
vendor  had  sold  another  person's  propert}'^,  arg.  Dig.  h.  t.  11. 
§  2 ; — also  the  restitution  of  what  has  been  expended  by  the 
vendor,  after  the  sale,  on  the  thing  purchased,  including  even 
the  burial  expenses  of  a  slave  who  has  died  after  his  sale  and 
before  delivery.  Dig.  h.  t.  fr.  13.  §  22 ;  Cod.  h.  t.  (4.  49)  fr. 
idt.y  Arg.  18.  6./r.  1.  §  8  (de  peric.  et  comniod.  rei  vend.) ;  and 
also  the  cost  of  the  food  of  a  slave  or  animal  that  has  been  sold 
but  not  delivered  if  the  non-delivery  was  due  to  the  purchaser. 
Dig,  h.  t.  fr.  38.  §  1.  A  further  object  of  this  action  is  that 
the  purchaser  should  make  good  everything  which  he  is  re- 
sponsible for  (quae  praestanda  sunt),  either  under  a  specially 
annexed  pact  or  from  the  nature  of  the  conti'act  of  purchase ; 
and  especially  interest  arising  from  default  in  payment  (ex 
mora) ;  for  it  is  equitable  that  when  the  purchaser  has  the 
enjojTnent  of  the  thing,  the  vendor  should  have  interest  [on  the 
price].  Cod.  h.  t.  (4.  49) /r.  5  ;  Dig,  h,  t.fr.  13.  §  20.  21 ;  and 
this  is  also  sanctioned  by  our  usages  (under  which  interest 
would  otherwise  hardly  be  due  on  account  of  an  extrajudicial* 
default,  as  stated  in  the  title  on  Interest,  Lib.  22.  1),  in  the 
case  of  sales  of  urban  and  rural  lands,  from  the  time  these  were 
delivered  to  the  purchaser  or — when  it  has  been  agreed  that 
the  price  is  to  be  paid  by  yearly  instalments — from  the  date 
when  each  instalment  became  due,  Arg.  Dig.  12.  1.  fr.  40  in 
med.  (de  reb.  creditis)  ;  Hugo  Grotius  Manud.  ad  Jurisprnd. 
Holl.  lib.  3.  cap.  15.  nitvi.  4.  5  ;  Responsa  Jurisc.  HoU.  part  1. 
I'onsU.  33  in  fine ;  Appendix  of  decisions  to  the  Responsa 
Jurisc.  Holl.  part  3.  vol.  1.  pag.  41.  in  pr. ;  unless  it  has  been 
expressly  arranged  that  interest  should  be  paid  also  on  those 
instalments  which  ai-e  subsequently  to  become  due.  Arg.  Dig. 
88.  1.  fr.  3.  §  ult.  Neither  will  the  purchaser  be  discharged 
from  the  obligation  to  pay  interest,  by  the  vendor  having  given 

*  Ex  mord  extrajudicial i :  i.e.,  as  distinguished  from  default  or  delay 
in  satisfying  a  judicial  decree. 
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a  receipt  [for  the  price]  in  anticipation  of  payment,  or  even  by 
the  Secretary  of  the  Court  {graphiarius*)  having  by  way  of 
favour  acknowledged  the  deposit  with  him  of  the  money  due 
for  a  thing  sold  by  public  auction  for  cash  down,  when  in  truth 
there  had  been  no  payment,  arg.  Cod,  4.  22  {plus  valere  quod 
agitwr  quam  quod  simviate  concipitur),  especially  if  you  con- 
sider that  neither  are  Court  secretaries  considered  vested  with 
the  right  of  conferring  favours,  being  only  bare  custodians  of 
the  money  consigned ;  nor  is  it  meet  that  a  fraud  on  the  law 
of  salet  should  be  committed  by  the  purchaser  with  impunity. 
Ant.  Matthaeus  de  auction,  lib,  1.  cap,  18.  n.  5.  Nor  does  it 
make  to  the  contrary  that  the  plea  of  "  non  numerata  pecunia  " 
cannot  be  opposed  by  public  functionaries  to  receipts  nor  to 
acknowledgments  of  pecuniary  deposits,  Cod.  4.  30.  fr,  14.  §  1 
{de  non  num,  pecunia)  ^  since  this  holds  indeed  as  between  the 
actual  persons  who  have  manufactured  such  receipts ;  but  such 
artifices  ought  not  to  prejudice  those  whom  it  concerns  that 
nothing  be  dissimulated  by  clandestine  and  private  frauds, 
[viz.,  third  persons  for  whose  benefit  the  thing  or  money  was 
deposited,  Tr.].  Arg,  tot,  tit.  Dig,  42.  8  {quae  in  fraudem 
<:r edit,  facta  aunt  ut  restit.). 

§  19.  A  purchaser  does  not  avoid  liability  for  interest 
when  he  has  refused  to  pay  the  price  on  account  of  eviction 
of  the  thing  sold  and  delivered  being  imminent  [i.e.,  of  the 
imminency  of  its  being  recovered  under  judicial  process  by 
another  person  having  a  better  right  to  it,  J  Tr.]  ;  nor  because 
the  vendor  would  not  accept  the  price  when  offered  in  a 
legitimate  manner;  for  in  these  cases  "consignation  **  should 
be  made  of  it,§  inasmuch  as,  and  more  especially  by  our 
usages,  interest  on  the  price  of  things  sold  is  allowed  not  so 
much  in  consideration  of  personal  default  {mora  ex  persona) 
after  demand,  as  rather  by  reason  either  of  agreement  or  oimora 
ex  re ;  || — in  order  that  a  purchaser  may  not  be  simultaneously 

*  Oraphiarius  :  this  word  will  not  be  found  in  lexicons :  but  see  Voet 
ad  Pawl.  5.  1.  61,  ami  jtoet  20.  4.  11.  §  14,  and  Matthaeus  de  auction.  1, 
13.  5,  where  the  term  is  aduarvis  eeu  grapheus ;  and  further  down  puhlicus 
scriha, 

t  Legi  venditionis;  quaere  "conditions  (or  terms)  of  the  sale;  "  but  in 
Matthaeus  Cut  cit.)  "  fraudem  fecisse  legihus  aut  statutia.'' 

X  See  tne  meaning  of  the  term  **  eviction  "  in  Civil  Law  in  the  note, 
to  §  2.  p.  163,  ante,  which  will  explain  the  use  of  the  expression  "  eviction 
of"  instead  of  **  eviction  from  "  a  thing. 

§  Le.y  it  should  be  sealed  up,  deposited,  and  registered  in  a  public 
office. 

II  Mora  ex  persona  is  default  or  delay  made  after  demand ;  mora  ex  re 
the  same  where  the  demand  though  not  actually  made  is  presumed  by 
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lucrified  by  both  the  interest  of  the  price  and  the  enjoy- 
ment of  the  fruits.  Cod.  h.  t.  4.  49.  fr.  5 ;  Dig.  h.  t.  fr.  13. 
§  20.  21.  The  running  of  such  interest  is  not  arrested  by 
a  mere  tender  [of  the  principal  sum],  but  **  consignation " 
[official  deposit]  is  necessary,  Cod.  4.  32.  fr.  19  {de  usuris) ; 
arg.  Dig.  22.  1.  fr.  1.  §  nit.  fr.  7  (de  usuris) ;  and  therefore 
although  the  purchaser  cannot  be  compelled  to  pay  the  price 
to  a  vendor  who  does  not  give  sufficient  sureties  against 
eviction,  Dig.  18.  6./r.  ult.  §  1  (de  peyic.  et.  commod.  rei  vend.), 
nevertheless  he  cannot  retain  it  for  his  own  use,  but  [in  this 
case  also]  consignation  and  deposit  must  be  made.  Arg.  Dig. 
22.  1.  fr.  18.  §  1  {de  tmiris);  Joh.  a  Sande  decis  Frisic.  lib.  3. 
tit.  14.  defin.  8.  and  many  others  there  cited  ;  Facchineus 
controv.  lib.  2.  cap.  32.  qtiaest.  2 ;  Carpzovius  defin.  for.  part 
2.  constit.  34.  defin.  38 ;  Berlichus  part  2.  conclus,  pract.  38. 
7iiim.  15. 

§  20.  The  vendor  does  not,  however,  recover  in  this  action 
in  addition  to  interest  the  whole  that  he  might  have  obtained 
but  for  the  default  [in  payment  of  the  price] :  as,  for  example, 
if  he  were  a  merchant,  and  by  payment  of  the  price  would 
have  derived  greater  profit  by  trading  [with  the  money]  than 
from  the  interest.  Dig.  18.  6.  fr.  vlt.  (de  peric.  et  comTnod.  rei 
rend.).  For  neither  can  a  purchaser,  on  the  ground  of  delay 
in  the  delivery  of  the  thing  sold,  claim  the  value  of  the  profit 
which  he  might  have  obtained  by  trade  if  the  delivery  had 
been  made  at  the  proper  time,  Dig.  h.  t.  fr.  21.  §  3.*  .The 
text  in  Dig.  13.  4.  fr.  2.  §  idt.  (de  eo  qwod  certo  loco)  is  not 
opposed  to  this,  for  that  refers  to  the  particular  case  of  money 
exported  which  is  to  be  paid  at  a  certain  place  for  the  purpose 
of  trade  (*'  frajectitia  pecunia.''). 

§  21.  Similarly,  a  vendor  cannot  on  account  of  non- 
payment of  the  price  claim  a  dissolution  of  the  sale  and  the 
restitution  of  a  thing  already  transferred  by  delivery,  but  must 

law ;  for  example  (to  take  first  the  most  obvious  case)  a  thief  is  always 
in  mora ;  and  so  is  a  debtor  to  a  pupil  or  the  Fisc ;  and  so  is  a  purchaser 
who  enjoys  the  produce  of  what  he  has  bought,  before  he  has  paid  the 
prioe.  The  subject  is  discussed  in  Voet  ad  Pand.  lib.  22.  tit.  1.  §  24.  et  aeq. 
\de  tiauria  et/ruct.  &c.). 

*  On  the  very  important  subject  of  the  **  measure  of  damages,"  and 
especially  the  distinction  between  the  debtor's  liability  for  a  certain  and 
for  an  uncertain  amount,  see  Lib.  21.  tit.  2.  §  27  (cfe  evictionibus,  <fcc.)  and 
Lib.  45.  tit.  1.  num.  9.  et  eeqq.  {de  verb,  oblig.).  Compare  also  §  14.  ante^ 
which  deals  with  the  cases  in  which  a  party  is  liaole  for  the  id  quod 
ivteresty  and  the  limitation  put  by  Justinian  on  the  amount  of  this  in  the 
Cod.  lib.  7.  tit.  47. 
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rather  sue  for  implement  of  the  sale,  Cod.  8.  82.  Jr.  12  :  unless 
it  was  expressly  agreed  from  the  first  that  he  should  be  at 
liberty  to  withdraw  from  it  in  the  event  of  delay  being  made 
in  its  implement,  Cod.  h.  t.  (4.  49) /r.  6.  And  the  imperial 
rescript  in  Cod.  4.  64.  fr.  6  (de  pactis  inter  emt.  et  rend.)  may 
be  taken  as  applying  to  the  case  in  which  it  has  been  so 
expressly  agreed,  if  **  conrenit "  be  there  read  instead  of 
"  conveniat,''  as  suggested  by  CI.  D.  Noodt,  probabil.  lib.  4. 
cap.  2.  Though  also  it  may  not  inaptly  be  said,  that  retaining 
the  present  reading  the  said  lex  may  be  understood  of  an 
"  innominate  '*  contract  and  of  the  [personal  action  styled] 
condictio  causa  data  caivsa  non  secuta*  thence  arising.  For 
there  Rimnlus  (to  whom  the  rescript  was  directed)  had  sold  a 
land  to  Titius  for  a  low  price  in  contemplation  of  a  certain 
arrangement  had  between  them,  and  therefore  with  a  view  to 
Titius  reciprocally  doing  or  rendering  something  besides  the 
low  price  mentioned  in  the  agreement ;  but  as  Titius  had  not 
on  his  side  fulfilled  this  innominate  contract,  the  Emperors 
say  that  Kimulus  should  not  be  thereby  defrauded,  "  quando 
non  impleta  pratnissi  fide  dominii'*  tra/nslati  ^*ju8  in  siuim 
causani  reveHi  conveniat^'  the  meaning  of  which  is  that  "the 
promise  not  having  been  fulfilled,  and  so  the  consideration  on 
account  of  which  the  thing  was  sold  and  given  for  an  insufficient 
price  having  failed,  it  is  proper  or  equitable  that  the  jiLS  dominii 
(ownership)  ghould  revert  to  its  former  position,'*  and  return 
to  Bimulus,  namely,  on  his  instituting  the  condictio  coma  data 
causa  non  secuta  against  Titius  who  had  failed  to  fulfil  his 
promise ;  which  condictio  [or  personal  action]  arises  not  from 
a  true  contract  but  from  a  quasi-contract,  as  has  been  already 
said  in  the  title  de  condict.  causa  data  {lib.  12.  tit.  4).  And 
Urns  the  case  given  in  this  6th  lex  nearly  coincides  with  the 
one  in  Dig.  h.  t.fr.  6.  §  1,  where  Pomponius  saj's :  "  If  I  have 
sold  you  a  block  of  buildings  in  consideration  of  a  certain  sum 
and  of  your  agreeing  to  repair  another  block  of  mine,  I  can 
sue  you  ex  rendito  to  make  the  repairs.*'  It  cannot  be  rejoined 
that  from  the  very  circumstance  that  Pomponius  in  this  lex 
concedes  an  action  ex  empto  for  the  repair  of  the  buildings,  it 
necessarily  follows  that  the  agreement  must  be  referred,  not 

♦  The  action  grounded  on  failure  of  consideration  {Lib.  12.  tit,  4),  or 
rather  of  the  reciprocal  causa y  for  the  word  causa  is  not  exactly  equivalent 
to  the  technical  sense  in  which  the  word  **  consideration "  is  used  in 
English  Law.  "Innominate"  contracts  were  so  called  because  in  the 
ancient  Jus  Civile  they  had  no  special  designation,  and  in  it  there  were 
no  forms  of  action  prescribed  for  or  adapted  to  them.  The  history  of  the 
actions  to  enforce  them  is  very  clearly  given  by  Maj-nz  {Cours  de  Droit 
Rmmin,  §  243).     See  further  p)*^  Lib,  19.  tit,  5.  §  1. 
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to  the  class  of  innominate  contracts,  but  to  purchjwe,  and  that 
therefore  the  lex  6  of  the  Cod.  4.  58  (de  jpact.  inter  empt.  et. 
vend.)  would  be  wrongly  taken  in  such  a  sense  as  if  not 
purchase  but  an  innominate  contract  was  there  suggested. 
For  as  in  solving  the  question  whether  a  transaction  is  to  be 
considered  Purchase  or  Barter,  when  on  the  one  side  money 
is  given  and  on  the  other  side  partly  money  and  partly  some- 
thing else,  we  have,  in  case  of  doubt,  to  consider  whether  the 
money  or  the  other  things  predominate  (for  in  the  one  case  it 
is  said  to  be  purchase,  and  in  the  other  exchange) — so  the 
same  principle  must  also  be  applied  here.  Thus,  on  an  agree- 
ment that  on  the  one  side  a  thing  is  to  be  delivered,  and  on 
the  other  side  money  to  be  paid  and  also  some  act  at  the  same 
time  to  be  done, — if  the  value  of  the  act  to  be  done,  thus 
coupled  with  the  giving  of  money,  is  worth  more  than  the 
money  itself,  it  will  be  an  innominate  contract,  taking  this 
name  fi'om  the  predominant  feature,  just  as  a  contract  would 
be  innominate  when  on  one  side  only  an  act  of  repairing  or 
the  like  has  to  be  performed,  according  to  Pomponius  and 
Neratius  in  D^.  h.  t  d.  fr.  6.  §  1 ;  Dig.  19.  5.  fr.  6  (de 
praescript.  verbis) ;  and  that  the  lex  6  of  the  Code  4.  58  (de 
pact,  inter  emt.  et.  vend.)  should  be  taken  as  referring  to  that 
case,  may  be  sufficiently  inferred  from  this,  that  there  the 
farm  is  not  stated  to  be  sold  but  "  transferred  *'  to  another 
"for  an  inadequate  price''  ''in  contemplation  of  a  certain  matter 
had  between  the  contracting  parties ;  "  but  a  price  must  without 
doubt  be  considered  ** inadequate"  when  it  is  less  than  half. 
Arg.  Cod.  4.  44.  fr.  2  {de  rescind,  vend.).  Since  therefore  on 
that  account  the  value  of  the  act  to  be  performed  predominated, 
and  exceeded  the  inadequate  price,  it  cannot  be  considered 
otherwise  than  as  the  innominate  contract.  Do  ut  facias y  **  I 
give  that  you  may  do.*'  On  the  other  hand,  if  the  value  paid 
was  more  than  the  value  of  the  act  to  be  implemented  and 
coupled  with  it,  so  that  money  predominated,  such  an  agree* 
ment  will  rather  be  considered  as  a  purchase  than  a  species  of 
innominate  contract,  and  you  would  rightly  accept  as  referring 
to  such  a  case  the  said  text  in  Dig.  fe.  t.  /r.  6.  §  1,  where  it  is 
not  simply  said  that  a  block  of  buildings  is  transferred  to 
another,  but  that  it  is  sold,  and  that  not  for  any  inadequate 
price  but  simply  for  **  a  certain  sum  of  money,"  and  the  act 
coupled  therewith  is  of  no  very  sumptuous  character  but  only 
the  repair  of  another  block,  the  cost  of  wliich  repairs  must 
generally  to  a  moderate  extent  be  borne  by  a  usufructuary, 
or  by  the  husband  in  case  of  dowry -property,  or  other  like 
persons,  and  has  not  to  be  refunded  to  them  at  the  termination 
of  the   usufruct   or   mamage,  &c.     Arg.  Dig.  7.  1.  §   7  (de 
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umfnLctu  et  quemad.  qnis  titat,) ;  Dig,  25.  1.  /;*.  12.  §  pen^ 
{de  impensis  in  rem.  dot,  factis) ;  Dig.  24.  8.  //*.  7.  §  ulU 
{soluto  matrimonio). 

§  22.  As  it  is  common  by  our  usages  for  lands  to  be  sold 
for  a  sum  payable  in  instalments  at  the  end  of  one,  two,  or 
three  years,  and — the  first  instalment  being  paid  down — 
solemnly  transfeiTed  to  the  purchaser  by  delivery  before  the 
local  tribunal,  but  mortgaged  for  the  balance  of  the  price  at 
the  very  time  of  delivery*  (in  which  case  the  instruments  of 
mortgage  are  called  casting  brieren,  and  the  money  due  existing 
penningen),  Grotius  Mannd.  ad  Jiirispi',  Holl,  lib,  3.  cap,  14. 
n,  66.  57  ; — whence  it  may  be  doubted  whether  when  the  first 
purchaser  has  sold  the  land  to  a  second  purchaser  for  a  price 
to  be  paid  by  certain  instalments,  and  has  solemnly  delivered 
it  before  the  local  tribunal,  mortgaged  for  the  residue  of  the 
price  which  is  to  be  paid  piecemeal  at  stated  times,  but  while 
one  or  other  of  these  instalments  is  overdue,  the  second  pur- 
chaser has  again  sold  the  same  land  to  a  third  party  for  a  price 
also  to  be  paid  by  three  yearly  instalments ; — it  may  I  say  be 
doubted  whether  in  such  a  case  the  first  vendor  is  bound  to 
delay  exaction  of  the  instalments  which  have  already  become 
payable  [to  him],  until  the  instalments  of  the  purchase  money  on 
the  second  sale  have  also  become  payable.  But  as  res  inter  alios 
acta — the  contracts  of  third  parties — do  not  prejudice  others, 
and  the  first  purchaser  could  not  to  the  prejudice  of  the  vendor 
effectually  deliver  the  thing  to  the  second  purchaser  on  any 
other  terms  than  those  by  which  the  first  vendor  meant  that 
it  should  be  transferred  to  the  first  purchaser,  it  follows  that 
the  first  vendor  can  rightly  sue  for  immediate  payment  of  that 
part  of  the  price  which  is  already  due  and  payable,  or  may 
cause  the  land  to  be  sold  by  public  auction  under  decree,  as 
subject  to  his  mortgage ;  unless  the  second  purchaser  comes 
forward  and  tenders  immediate  payment  of  what  might  be  sued 
for ;  and  the  intermediate  interest  for  the  period  during  which 
he  (the  second  purchaser)  was  entitled  to  delay  payment  [to 
his  vendor]  is,  on  account  of  his  present  payment,  to  be 
imputed  in  part  discharge  of  the  price  to  be  paid  to  the  second 
vendor. 

§  28.  With  respect  to  the  question  whether  the  purchaser 
or  the  vendor  must  first  implement  [his  part  ofj  the  contract, 

♦  Viz.,  simul  et  semel.  See  Menzies*  Cape  Reports  v,  1.  p,  318.  re 
insolvent  estate  of  BuisstunCf  as  to  the  preference  enjoyed  by  these  **  Knsting 
Brieven  **  or  mortgages  for  purchase  money. 
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tlie  rule  seems  to  be  that  whoever  sues,  whether  purcliaser  or 
vendor,  ought  first  to  fulfil  and  make  good  on  his  side  all  that 
he  is  bound  to  do  under  it,  lest  otherwise  he  should  be  repelled 
by  the  defendant's  pleading  that  the  plaintiff  had  not  yet 
fulfilled  his  part  of  the  contract,  Dig.  h,  t.fr.  13.  §  8./r.  25  ; 
Dig.  -21.  1.  fr.  26.  §  vlt,  fr.  57  {de  Aedil  act.) ;  Cod.  8.  45. 
fr.  5  in  Jin.  {de  eviction.) ;  Dig.  18.  l./r.  78.  §  pen.  {decontrah. 
empt.) ;  Zangerus  de  exception,  part  3.  caj).  22.  7ium.  6.  7 ; 
Gratianus  discept.  forens.  cap.  325.  inpr.;  Andr.  Gayl.  lib.  2. 
observat.  17  ;  Resp.  Jurisc.  Holl.  lib.  3.  cap.  15.  num.  8,  and 
others  there  cited.  The  burden  of  proof,  however,  on  the 
plea  of  nonfulfilment  of  the  contract  on  the  part  of  the  plaintiff, 
does  not  lie  on  the  defendant  who  takes  the  exception,  but 
rather  on  the  plaintiff  himself,  who,  suing  as  on  an  imple- 
mented contract,  must  prove  that  it  has  been  implemented  [by 
him]  ;  for  although  it  is  ordinarily  true  that  **  the  defendant 
becomes  plaintiff  in  exception "  [i.e.,  when  pleading  those 
defences  which  are  called  exceptiones],  and  that  tlie  burden  of 
proving  the  truth  of  an  "exception ''lies  on  him  (the  defendant), 
Dig.  44.  l./r.  1  {de  exceptionibtis,  dtc.) ;  Cod.  8.  36. /r.  9  {de 
exception.),  yet  this  does  not  hold  here ;  both  because  the 
whole  basis  of  the  action  is  the  plaintiff's  own  fulfilment  of  the 
contract  on  his  side,  so  that  he  is  as  much  bound  to  show  this 
fulfilment  when  it  is  denied  by  the  opponent,  as  to  prove  the 
contract  itself,  if  the  defendant  denies  that  (as  to  wluch  proof 
of  purchase  see  Mascardus  canclus.  1409)  ; — and  also  because  a 
defendant,  by  this  exception,  makes  a  simple  denial  of  a  fact 
[i.e.,  alleges  a  negative]  which  from  the  nature  of  things  cannot 
be  proved.  Cod.  4.  19.  fr.  28  {de  probation.)  ;  Cod.  4.  30. 
fr.  10  in  fine  {de  non  numerata  pecunia)  ;  Mascardus  de 
probation,  conchas.  892 ;  Zangerus  d.  part  3.  cap.  22 ; 
Carpzovius  defin.  for.  part  1.  constit.  10.  defin.  18.  Plainly, 
during  whatever  period  of  the  action  the  exception  that  the 
plaintiff  had  not  fulfilled  his  contract  is  advanced,  it  is  open 
to  the  latter  to  offer  immediate  fulfilment,  and  thus  to  render 
his  claim  eflficacious  which  at  first  seemed  to  be  in  some  danger, 
Arg.  Dig.  13.  7.  fr.  9.  §  tUt.  {de  pignorat.  act.)  ;  Gratianus 
discept.  for.  cap.  825.  num.  10 ;  Menochius  de  arbitrar.  jud. 
lib.  1.  qtmest.  16.  num.  6 ;  Tiraquellus  de  retract,  gentil.  §  1. 
gloss.  18.  num.  18.  If  neither  of  the  contracting  parties  will 
trust  the  other,  nothing  else  remains  but  for  both  the  thing 
sold  (if  it  be  a  moveable)  and  the  promised  price  to  be  seques- 
trated, and  for  the  depositary  to  deliver  the  price  to  the  vendor 
and  the  thing  to  the  purchaser.  Dig.  46.  3.  fr.  39  in  fine  {de 
solution.) ;  or  that  both  parties  give  adequate  security  for 
fulfilment  of  the  contract.     Arg.  Dig.  21.  1.  fr.  26.  de  Aedil. 
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edict ;  Groenewegen  ad  Grotii  ManiuL  Jurisprud,  HolL  lib.  3. 
cap.  16.  ru  8  in  Jfine. 


[As  subjects  connected  with  the  foregoing  titles  on  Purchase  and 
Sale  though  dissevered  from  them  in  the  arrangement  of  the  Digest,  it 
may  be  convenient  to  make  the  following  references  here  to  subsequent 
titles.  For  the  contract  of  Aestimatum,  whereby  a  thing  is  given  to  be 
sold  at  not  less  than  a  certain  price  or  to  be  returned  intact,  see  UK  19. 
tit,  3  {De  Aestimatoria)  \ — for  that  of  BARTER,  Lib,  19.  tit.  4  {De 
Rerum  Permutation  e): — for  the  plea  of  Goods  SOLD  AND  DELIVERED, 
Lib,  21.  tit.  3  {De  Exceptimie  Rti  VtivliUie  H  Traditae).  See  also  as  to 
Warranty  ana  the  connected  actions  for  reciprocal  Restitution  of  the 
Price  and  the  Thing  sold  (^**Redhibitio  "),  and  for  recovery  of  the  difference 
in  value  ("Quanti  minons  ")  in  Lib.  21.  tit.  I  {De  Aediiitio  Edicto^  &c.)\ 
as  to  Evictions  or  Judicial  liecoveries,  Lib,  21.  tit,  2  {De  Evictionibus^ 
(t'c);  as  to  Interest,  Fruits  (Mesne  Profits),  Accessories,  and 
Default  or  Delay  in  Payment  or  Fulfilment  ('*  Mora  "),  in  Lib,  22.  tit,  1 
{De  Uauris  et  Fructibua^  &c,).  See  also  the  titles  De  Rei  Vindicatione^ 
Lib.  6.  tit.  1  ;  De  acquirendo  Rerum-  Dominioy  Lib,  41.  tit.  1  ;  and 
(especially  as  to  Damages)  De  Verborum  Obligation  Lib,  45.  tit,  1.] 
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LETTING    AND    HIRING. 


imST,  3.   24.— WZ>.   4.    65.] 

\*^  Throughout  this  title  the  person  who  lets  or  gives  on  hire  is 
called  the  locator ^  lessor,  or  letter,  and  sometimes  landlord ;  and  the  party 
who  takes  on  hire,  the  conductor,  lessee,  hirer,  or  tenant.  For  convenience, 
colonus,  which  may  also  be  rendered  **  cultivator,'*  has  been  generally 
translated  **  tenant"  of  an  agricultural  holding  (as  iiiqnilinus  is  of  an 
urban  tenement),  without  reference  to  any  question  as  to  the  precise 
condition  of  coloni  among  the  Romans.  In  dealing  with  the  contract 
Locatio  open's,  in  which  one  jmrty  gives  out,  and  the  other  imdertakes  the 
construction  of  a  work,  the  transport  of  goods,  &c.,  the  first  is  called  the 
locator,  and  the  other  (who  would  frequently  with  us  be  called  *'  contractor 
for  the  work ")  sometimes  the  conductor,  sometimes  the  redemptor,  or 
redemptor  opens.  The  word  **  redemptor  "  is,  however,  also  applied  in  Law 
to  a  farmer  of  public  taxes,  a  purcluiser  of  law  suits,  &c. — Tr.] 


SUMMAKY. 


1,  The  meaning  of  Locatio; — 
its  affinitr  to  purchase. — In  what 
it  differs  from  a  '*  promise  "  to  give 
on  hire  ? — ^Whether  a  long  lease  is 
an  alienation? — Whether  a  long 
lease  is  void  if  not  made  before  the 
tribunal  of  the  place  where  the 
properly,  being  immoveable,  is 
situated  ? — Whether  one  who  is 
prohibited  from  alienating  may 
give  a  long  lease  ? 

2.  Whether  leases  of  rural  and 
urban  tenements  must  be  in  writing 
by  tJie  laws  of  Holland  and  Utrecht  r 


3.  What  things  mayor  may  not 
be  given  on  hire? — Whether  the 
property  of  another?  —  Whether 
and  when  giving  on  hire  transfers 
the  **  dominium  "  or  ownership  ? 

4.  Whether  a  usufructuary  of  the 
right  of  habitation  (liahitatio),  or  of 
the  use  of  a  thing  (usus),  or  a 
creditor  having  the  use  of  mort- 
gaged property  in  lieu  of  interest 
[antichresis)  can  give  it  on  hire  to 
the  owner  ? 

5.  When  the  conductor  {tenaiU) 
may  sub-let,  and  when  not  ? 
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6.  Of  LoaUio  operammy  the 
HniiNG  OF  Services  :— What  may 
be  80  hired? — Generally,  one  has 
the  option  of  choosing  whose  ser- 
vices he  will  hire ;  but  not  in  the 
case  of  privileged  mills  [*  *  thirlage," 
dwang-Mohm]  ; — ^nor  can  the  cap- 
tains of  ships  of  war  carry  goods 
for  hire. 

7.  Merces,  Rent  or  Hibb:-— 
Must  be  certain.  The  amount  is 
often  determined  by  usage  when 
not  fixed  by  agreement. 

8.  The  Merces  should  consist  of 
money :  but  sometimes  of  a  portion 
of  the  produce.  Whp  is  a  Colonus 
partiarius,  and  whether  he  can 
claim  remission  of  rent  on  the 
ground  of  unusual  sterility  ? 

9.  Locatio  (giving  on  hire)  is 
made  either  privately  or  by  public 
auction;  Things  belonging  to  the 
Fisc,  the  Prince,  cities,  and  towns 
are  leased  by  public  auction. 
**  Leases  at  wiU."  —  Leases  by 
curators  till  their  wards  attain 
majority.  —  Whether  such  leases 
expire  by  veuia  aetatis,  or  by  the 
marriage  of  the  ward  ?  —  Tacit 
leases.  —  Whether  sureties  and 
pledges  given  in  security  for  the 
original  lease  or  rents  remain 
boimd  on  a  tacit  renewal  ? — 
Whether  on  the  tacit  renewal  of  a 
lease,  a  penal  clause,  or  clause  of 
consent  to  jud^ent  in  the  original 
lease,  is  con8id.ered  to  be  tacitly 
renewed  ? 

10.  For  what  time  a  tacit  renewal 
is  considered  to  be  made ;  especially 
in  rural  and  urban  tenements  P 

11.  The  law  of  Holland  does  not 
recognise  tacit  continuations  of 
leases  of  rural  and  urban  tene- 
ments.— Not  even  is  there  a  tacit 
continuation  when  the  lessor  has 
died  or  become  insane,  and  there  is 
no  heir  existing  at  the  expiry  of 
the  term  of  the  lease. 

12.  Authors  who  have  written 
on  tacit  hiring. 


13.  Whether  on  the  expiry  of 
the  term  of  lease  the  original 
tenant  has  a  preferential  right  to 
renewal  of  the  lease,  on  offering 
the  same  rent  as  a  new  tenant  P — 
Whether  if  he  be  tenant  of  land 
belonging  to  the  FiscP — ^Whetiber 
when  a  usufructuary  is  lessor,  the 
proprietor  has  a  right  to  be  pre- 
ferred to  a  stranger  as  tenant,  on 
offering  as  much  rent  as  the  latter  P 

[The  Actio  Conduoti.] 

14.  The  Actio  Conduct L — ^Against 
whom  it  is  given ;  and  for  whatP — 
When  for  the  "  histrumenia  **  of  the 
house  or  farm  let  ? — ^for  repairs  ? — 
for  liberty  to  remove  things  put  up 
by  the  tenant  at  hb  own  cost,  and 
the  invecta  et  illatay  at  the  termina- 
tion of  the  hiring? — ^Whether  for 
reparation  of  damage  sustained  by 
the  tenant  through  a  vice  or  defect 
in  the  thing  hired  ? 

15.  When  a  person  has  sepa- 
rately hired  the  same  thing,  or  his 
services,  to  two  persons,  whidi  has 
the  preferential  right  ? 

16.  Cases  in  which  a  tenant  may 
be  ejected  before  the  expiry  of  the 
term  without  his  being  entitled  to 
claim  damages  or  id  quod  interest : — 
when  the  lessor  requires  the  thing 
for  his  own  uses : — ^in  the  case  of 
necessary  repairs; — of  misuse  by 
the  tenant ; — of  delay  in  payment 
of  rent ; — of  the  death  of  a  usufruc- 
tuary, prebendary,  or  fiduciary 
[who  has  leased  lands  for  a  term 
extending  beyond  his  own  right]  ; 
and  how  far  a  proprietor,  pre- 
bendary, successor,  or  fidecom- 
missary  is  considered  to  have 
confirmed  a  previous  lease  by 
accepting  rent  ? — Of  lands  occupied 
by  and  taken  on  lease  from  the 
enemy  in  time  of  war,  when  he 
has  been  expelled  before  the  expiry 
of  the  term  of  lease. 

17.  Cases  in  which  a  tenant 
ejected  before  the  expiry  of  the 
term  has  a  right  to  id  quod  interest,* 


*  Damages  for  both  loss  sustained  and  profit  not  made. 
C.P.  < 
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under  which  is  included  additional 
rent  for  which  he  may  have  sub-let 
the  premises. — ^The  case  of  one 
who  knowingly  or  ignorantly  has 
given  another's  property  in  hire  : — 
of  a  usufructuary  who  has  leased 
out  the  subject  of  his  usufruct  as 
his  own :— of  a  dotal  land  given  in 
lease  by  a  husband,  and  whether 
on  the  dissolution  of  the  marriage 
the  wife  is  bound  to  stand  hj  such 
a  lease? — Whether  a  pupil  must 
stand  by  leases  made  by  his  tutors  ? 
— ^Whether  the  legatee  of  the  pro- 
prietorship or  of  me  usufruct  of  a 
thing,  or  a  purchaser,  must  stand 
by  a  lease  made  by  the  testator  or 
vendor? — ^The  law  of  Holland  in 
these  cases. 

18.  When  the  ris^ht  exists  of 
ejecting  a  tenant  before  the  expiry 
of  the  term,  it  must  be  done  by 
public  and  not  by  private  authority ; 
— and  after  timely  previous  notice, 
in  order  that  the  tenant  may  jtro- 
vide  for  himself  elsewhere  against 
the  next  [ordinarily  recog^iised] 
term  for  moving. — ^The  right  of 
ejecting  the  tenant  is  not  prevented 
by  the  circumstance  that  the  very 
land  leased  has  been  mortgaged  to 
the  tenant  as  security  against  his 
being  deprived  of  it  before  the 
expiry  of  the  lease. — A  tenant  can- 
not be  ejected  for  every  abuse,  but 
only,  in  the  discretion  of  the  Judge, 
for  those  of  a  serious  character. 

19.  When  a  **  narticular  succes- 
sor" is  obliged  by  law  to  stand 
by  a  lease,  rent  for  the  rest  of  the 
term  must  be  paid  to  him,  though 
the  tenant  has  already  paid  it  m 
advance  to  the  lessor. 

20.  Whether  literary  persons  can 
compel  neighboui-s  to  quit,  who 
follow  noisy  occupations. 

[The  Actio  Locati.] 

21.  The  Actio  Locati,— To  and 
against  whom  it  is  given  ?  If  a 
plurality  of  persons  have  taken  in 
hire,  whether  they  are  liable  singtdi 
in  Bolidtimf — ^Whether   an  action 


lies  in  favour  of  an  original  lessor 
against  a  sub- lessee? — Whether 
when  the  sub-lessee  has  on  former 
occasions  paid  to  the  first  lessor  ? — 
Whether  the  sub-lessee  is  dis- 
charged by  paying  to  the  first 
lessor  what  he  owed  to  the  second 
[his  own]  lessor  ? 

22.  In  this  action  the  rent  for 
the  whole  term  may  be  recovered, 
although  the  tenant  has  quitted 
before  its  expiry,  if  he  did  so  with- 
out just  cause.  Whether  the  rent, 
which  has  been  paid  by  a  third 
party  for  the  use  of  the  remainder 
of  the  term,  after  the  tenant  has 
quitted  before  its  expiry,  goes  in 
exoneration  of  the  latter,  or  to  the 
profit  of  the  lessor  ? 

23.  If  a  tenant  quits  for  just 
cause,  he  does  not  pay  rent  for  the 
whole  term,  but  only  pro  rata. — 
Enumeration  of  just  causes  for 
quitting:  the  case  of  alienation  by 
tibe  lessor; — of  the  non-commodious 
use  of  the  thing  hired ; — of  incur- 
sions by  the  enemy  or  brigands ; — 
of  just  fear  from  the  ruinous  condi- 
tion of  the  premises,  pestilence  {peste 
violentiore\  or  spectres.  It  is  not 
a  just  cause  that  the  tenant  has 
become  owner  of  a  land  more 
suitable  to  his  purposes. 

24.  Whether  and  when  a  remis- 
sion of  rent  must  be  made  on  account 
of  imwonted  sterility,  discussed  at 
length.  Whether  the  rent  is  to  be 
increased  on  account  of  unusual 
fertility? 

25.  What  is  imwonted  sterility, 
is  to  be  decided  by  the  Judge.  It 
is  to  be  estimated  after  taking  into 
consideration  the  whole  fruits  of 
the  entire  land,  and  not  of  particu- 
lar portions,  when  it  is  partly  imder 
^:ain  and  partly  planted  with  vines. 
What  the  mw  is  when  the  deficiency 
of  crop  has  raised  the  selling  price. 
What  if  an  abimdant  produce 
lowers  the  price? — ^Whether  when 
one  of  neighbouring  proprietors 
remits  rent,  the  rest  must  also  do 
so? 
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26.  Other  causes  on  account  of 
which  rent  has  to  be  remitted; — 
when  a  tenant  is  ejected  without 
cause  before  the  expiry  of  the  term ; 
— when  the  use  of  the  thing  hired 
has  not  been  given  at  the  first,  but 
is  afterwards  offered; — when  the 
extent  of  a  field  has  been  greatly 
overstated. 

27.  Whether  wages  are  due  when 
the  services  hired  have  not  been 
rendered,  explained  with  distinc- 
tions:— The  Roman  and  Modem 
law,  when  either  through  his  own 
act  or  the  act  of  the  merchant,  or 
through  being  prevented  by  accident 
the  master  of  a  ship  has  not  con- 
veyed merchandise. 

28.  When  one  has  in  good  faith 
paid  rent  to  the  enemy  in  occupa- 
tion of  territory,  he  is  not  liable  to 
pay  it  over  again,  if  he  was  not 
previously  in  notable  default. 

29.  For  what  culpa  in  respect  to 
the  subject  hired  the  conductor  is 
responsible.  More  notable  examples 
of  culpa.  The  case  of  a  tenant 
changmg  the  form  of  the  subject 
hired; — of  a  driver  up-setting  a 
carriage; — a  ship  captain  com- 
mencing his  voyage  during  a  severe 
storm,  or  not  taking  a  pilot  in 
perilous  places; — of  a  fuller  ex- 
changing clothes,  or  suffering  them 
to  bB  destroyed  by  rats.  —  The 
responsibility  of  the  conductor  for 
the  act  of  a  third  party. 

30.  When  a  conductor  is  re- 
sponsible for  cidpa  levissima; — the 
case  [of  a  person  letting  defective 
casks; — ]  of  gems  broken  in  the 
setting,  &c. 

31.  Whether  and  when  the  con- 
ductor is  responsible  for  accident  ? — 
If  an  artincer  has  expended  his 
labour  on  another's  property,  and 
it  has  perished  by  accident,  the 
material  perishes  to  the  owner,  and 
the  artificer  loses  the  hire  for  his 
labour. 

32.  When  the  term  of  hiring  has 
expired  the  thing  must  be  restored 


to  the  locator.  The  penalty,  under 
the  Roman  law  and  our  law  respec- 
tively, for  not  restoring  it.  Whether 
a  tenant  can  dispute  me  title  of  his 
lessor  ? — ^Whether  a  third  party  can 
intervene  as  owner  of  tine  thing 
hired  to  prevent  the  conductor  from 
restoring  it  to  the  locator  ? — ^Whether 
the  thing  hired  can  be  retained  for 
the  expenses  laid  out  on  it  by  the 
party  who  took  it  on  hire  ? 


[The  Letting  of  Work  on 
(Contract.] 

33.  Locatia  operia,  what  it  is?— 
Whether  it  includes  the  hiring  of 
services  [operarum)  ? — And  how  it 
differs  from  Locatio  operarum  and 
from  Locatio  usus  [ret], 

34.  An  opus  [t.  e.,  a  contract  for 
the  execution  of  a  work]  is  given 
in  hire  either  in  gross  or  by 
measurement,  or  for  hii'e  to  be 
paid  for  each  day. — Whether  a 
Hedemptor  operis  [i.e.,  the  contractor 
for  a  work]  can  commit  its  execu- 
tion to  another  ? — And  wheliier  he 
is  personally  liable  for  the  act  of 
his  substitute. 

35.  Of  the  approval  or  disap- 
proval [i.  e, ,  acceptance  or  rejection] 
of  the  work.  The  effect  of  the 
approval  being  left  to  the  locator 
himself  r*.  e.,  of  the  party  for  whom 
the  work  is  done].  What  if  the 
redemptor  [contractor]  has  departed 
from  the  prescribed  plan  with  the 
consent  of  the  locator?  Whether 
and  how  far  it  can  be  left  to  the 
decision  of  a  debtor  himself  whether 
he  is  indebted,  or  to  the  decision  of 
a  creditor  whether  he  desires  a 
thing  to  be  due  to  him. 

36.  Of  approval  by  a  third  party ; 
— Whether  he  can  prolong  the  time 
agreed  upon  for  completion  of  the 
work?  What  the  law  is  if  he 
gives  an  inequitable  or  a  fraudulent 
decision;  or  an  erroneous  one 
through  the  fraud  of  the  contractor 
himself?— If  the  third  party  will 
not  or  cannot  arbitrate,  the  locaiio 

o2 
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aperU  is  not  null,  but  in  that  case 
tae  Judge  arbitrates. 

37.  The  risk  of  the  opm; — 
whether  it  pertains  to  the  locator  or 
condudor  explained,  with  distinc- 
tions.— ^Whemer,  after  approval  of 
the  work,  the  risk  is  with  the 
hoator  if  the  opus  collapses  from  a 
defect  in  the  work  itself  ? — ^Within 
what  time  the  locator  may  sue  on 
account  of  a  defect  in  an  opus  com- 
pleted but  not  approved  ?^- Whether 
when  there  is  a  plurality  of  con- 
tractors for  the  same  opusy  they 
can  be  sued  singuli  in  solidum  if  it 
be  not  completed,  or  collapses  in 
consequence  of  an  inherent  defect 
{suo  vitio)  ? 

38.  Within  what  time  the  opus 
redemptum  [i.  e.,  the  work  taken  in 
contract  or  hii'e]  must  be  completed  ? 
Whether  an  action  can  be  brought 
for  the  id  quod  interest  [damages, 
&c.],  or  the  work  can  be  re-let  to 
another,  before  the  expiry  of  the 


time  within  which   it   should  be 
completed  ? 

39.  Where  the  work  {opus)  must 
be  done  ? — if  done  elsewnere,  it  is 
considered  as  not  done. — Whether 
a  red^emptio  operis  is  valid  when  no 
place  has  been  fixed  [or  is  ascer- 
tainable] for  its  execution. 

40.  When  the  hire  must  be  paid 
to  the  contractor,  if  no  aCTeement 
has  been  made  as  to  this  ?— Whether 
when  the  work  has  not  been  exe- 
cuted in  the  manner  prescribed,  it 
may  be  thrown  on  the  hands  of  the 
contractor?  or  whether  the  hire, 
diminished  pro  rata^  must  be  paid  ? 
— ^Whether  retention  of  the  work 
for  the  hire  is  permissible  P 

41.  Contracts  between  the  master 
of  a  ship  and  charterers ; — between 
the  master  and  his  socii  nautici ; — 
the  mtister  and  the  owner  of  the 
goods; — the  master  of  a  fishing 
Doat  and  those  engaged  for  the 
fishing. 


§  1.  Letting  and  Hiring,  "  Locatio  conductio,''  is  in  many 
respects  akin  to  purchase  and  sale,  and  depends  on  nearly  the 
same  rules  of  Law.  It  is  distinct  from  a  promise  to  let  a  thing, 
and  from  the  pact  that  a  thing  is  not  to  be  hired  out  to  any 
one  else  than  (say)  Titius ;  as  to  which  see  what  has  been  said 
in  the  Title  on  Purchase  and  Sale  de  contrah.  empt.  num.  2 ; 
for  letting  and  hiring  is  itself  a  contract  [constituted  not  by 
a  solemn  formula  of  words,  but  by  consent  Dig,  ut.  cit.]^  of 
the  class  styled  horuiefidei,  consensual  {consensu  constans),  and 
for  the  exchange  of  use  or  work  for  hire.  For  just  as  Purchase 
and  Sale  is  contracted  when  the  price  has  been  agreed  upon, 
so  also  Letting  and  Hiring  is  contracted  when  the  hire  has 
been  agreed  on.  Dig.  h.  t.  fr.  1.  2.  Inst.  h.  t.  (3.  24)  pr. 
So  that  neither  writing  nor  any  other  solemnity  is  necessary, 
provided  there  be  proof  of  the  contract.  Inst.  tit.  de  oblig.  1. 
ex  consensu  (8.  23).  And  although  a  lease  be  contracted  for  a 
long  period,  as  for  ten  years  or  more,  it  is  not  therefore 
necessary,  according  to  our  usages,  that  it  be  perfected  before 
the  Judge  of  the  place,  as  if  the  lessee  thereby  acquired  any 
jus  in  re,*  which  jt4«  in  re  can  only  be  created  in  immoveables 

♦  The  expression  jua  in  re  is  here  used  in  the  sense  of  dominium  or 
ownership.     It  was,  however,  only  used  by  the  Boman  Classical  Juriflts 
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before  the  local  tribunal  [where  the  land  is  situated],  as  will 
be  shewn  in  the  title  de  acquir.  rer  domin.  (lib.  41.  tit.  1), 
For,  as  all  are  agreed  that  no  jtis  in  re  is  acquired  by  a  lessee 
by  the  hiring  of  immoveables  for  a  moderate  time,  or  at  least 
not  such  a  one  as  requires  for  its  creation  the  formality  of 
delivery  of  the  thing  leased  before  the  tribunal  of  the  place, 
there  is  the  more  reason  why  neither  should  any  jus  in  re  be 
acquu'ed  to  the  lessee  by  an  agreement  for  a  longer  term,  lest 
by  the  merely  accidental  circumstance  of  time,  which  can 
neither  induce  nor  destroy  an  obligation,  an  affair  should  be 
withdrawn  from  the  class  of  jura  ad  rem  [i,  e,,  personal  as  dis- 
tinguished from  real  rights. — Tr.]  and  transferred  to  that  of 
jura  in  re.*  Neither  does  it  seem  doubtful  that  in  a  lease  for 
ten  or  twenty  years,  or  for  a  longer  term,  the  lessor  and  his 
heirs  may  be  compelled  by  the  personal  actio  conducti  to  give 
up  to  the  lessee  the  use  for  the  entire  time  stated  in  the 
contract,  however  long ;  and  vice  versa,  that  tlie  lessee  and  his 
heirs  ma}'^  be  compelled  to  remain  in  the  tenauc)^  and  pay  the 
rent  during  the  whole  period  covered  by  the  lease,  however 
long,  Arg.  Cod.  h.  t.  (4.  65)  fr.  10.  Cod.  1.  2./r.  24.  §  3.  (de 
sacro  sanct.  Eccles.)  Novell.  120.  cap.  3.  In  so  far,  however, 
as  both  by  the  usages  of  Holland  and  the  new  ordinance  of 
Utrecht,  of  the  year  1659,  art.  19.,  purcliasers  and  other 
successors  must  stand  by  a  lease  made  by  the  vendor,  it  may 
perhaps  be  not  unreasonably  contended  that  such  long  leases 
do  not  much  differ  from  other  alienations  which  can  only  be 
perfected  before  the  Judge  of  the  place,  in  this,  that  the  tenant 
who  has  liired  a  land  for  more  than  ten  years  could  claim  the 
use  of  it  to  himself  against  the  will  of  one  who  has  acquired 


as  a  contraction  {or  jua  in  re  aliend,  and  not  as  involving  ownership  OTJiis 
in  rem,  in  which  extended  sense  it  is  used  by  their  successors  and  the 
modem  Civilians.  (Austin's  Jurisprudence.  Tab.  II.  Notes,)  **By  the 
jus  civile  the  conductor  [lessee]  could  only  protect  his  right  by  a  personalis 
actio  against  his  lessor.  But  the  legislation  of  the  praetors  extended  to 
him,  for  his  interest,  the  benefit  of  the  various  interdicts,  and  thus  gave 
him  what  was  called  a  quasi  in  rem  actio.  The  extension  by  the  praetor 
of  those  remedies  in  favour  of-  the  conductor  was  precisely  equivalent  to 
the  introduction  of  the  rule  by  which  our  Courts  of  Common  Law  gave 
the  lessee,  who  had  been  ousted  from  possession,  specific  restitution  to  his 
term  in  the  land ;" — which  right  (as  it  availed  against  all  who  could  not 
shew  a  better  title  than  the  lessor)  led  to  the  modem  English  action  of 
ejectment. — Note  by  Mr.  Campbell  to  Austin'' a  Jurisp.  Srd  Ed.,  p.  834. 

*  The  expression  Jura  ad  rem  or  jus  ml  rem  is  an  invention  of  the 
Civilians,  not  to  be  found  in  the  Classical  Jurists,  and  is  equivalent  to 
the  personalis  actio  of  the  latter  (Austin^  The  term  jura  in  re  is  here 
used  (as  stated  in  the  preceding  note)  m  the  sense  of  jura  in  rem,  or 
"right  of  ownership,"  a  ri^ht  avaihng  against  all  the  world,  and  not  in 
its  classical  use  as  an  eUipsis  for  the  full  term,  jura  in  re  ulieim. 


Digitized  by  VjOOQIC 


198  LIB.  XIX.   TIT.  11.      LOCATI  CONDUOTL 

the  dominiuvi  or  ownership  by  a  particular  title;*  so  that 
otherwise  [i.  e.,  if  such  leases  were  not  treated  as  on  the  same 
footing  as  alienations  and  executed  before  the  tribunal  of  the 
place. — Tr.]  a  dangerous  door  might  be  opened  to  fraudulent 
persons  for  leasing  their  immoveable  property  for  the  longest 
periods,  to  the  prejudice  of  creditors,  whereby  the  lands  subject 
to  the  burden  of  such  long  leases  would  undoubtedly  fetch  a 
lower  price  when  afterwards  sold  by  public  auction  [i,  e.,  by 
public  authority. — Tr.].  The  differing  opinions  of  the  doctors 
may  perhaps  be  reconciled  by  this  distinction,  that  a  private 
lease  for  more  than  ten  years  is  good  as  between  the  contract- 
ing parties  themselves  and  their  heirs,  but  not  to  the  prejudice 
of  a  third  party,  he  being  a  singular  successor,  or  of  creditors 
who  might  be  defrauded  by  so  long  a  lease.  And  this  is 
supported  by  what  is  said  by  Neostadius  Curiae  supr.  decis.  70, 
and  by  Ant.  Matthaeus  paraem,  Belg.  jurisc.  paraemia  5.  n.  13, 
and  others,  to  the  effect  that  even  in  sales,  solemn  delivery  of 
immoveables  is,  in  accordance  with  the  preamble  of  the  Constitu- 
tion of  Charles  prescribing  such  delivery,  principally  required 
in  order  to  prevent  injury  to  a  third  party,  but  that,  in  respect 
to  the  purchaser  and  vendor,  a  private  sale  and  simple  delivery 
so  operates  that  a  vendor  cannot  contradict  his  own  act  or 
recall  the  thing  from  the  purchaser,  but  rather  is  to  be  repelled 
by  the  Exceptio  rei  venditae  et  traditae.  Compare  as  to  long 
leases,  Groenewegen  ad  l.  9.  Cod.  h.  t  and  ad  Grotii  manud* 
Jurispr.  Holl.  lib,  8.  cap.  19.  num.  21 ;  Sim.  Van  Leeuwen 
Cens.  For.  part.  1.  lib.  4.  cap.  22.  n.  5  ;  Abr.  a  Wesel  ad  noveUa^ 
const.  Ultrajectin.  art.  19.  num.  13.  14.  15,  and  the  jurists 
there  cited.  +  Nor  can  I  doubt  but  that  on  these  principles  is 
to  be  decided  the  question,  whether  a  long  lease  may  be  made 
of  a  thing  by  one  who  is  prohibited  from  alienating  it ;  as  to 
which  see  Tiraquellus  de  retract,  gentilit.  §  1.  gloss.  14, 
num.  81  et  seqq.  Sande  de  prohib.  alienatione,  part  I.  cap.  1. 
num.  45.  46.  47. 

§  2.  Moreover,  according  to  the  usages  of  Holland  and 
Utrecht,  leases  as  well  of  urban  as  of  rural  tenements  must 
now  be  in  writing;  Statut.  Ultraject.  rubr.  7.  art.  ult. 
Politica,  Ordin.  Holland  an.  1580.  art.  81.  vol.  1.  pi.  HoU. 
p.  887.  And  although  there  was  formerly  a  prolix  discus- 
sion among  the  jurisconsults  of  Holland  in  regard  to  urban 

•  The  term  particular  or  singular  successors  is  used  in  the  Civil  and 
Scotch  Law  in  opposition  to  universal  successors,  who  succeed  to  a  univer- 
sity of  rights,  as  to  the  whole  succession  of  a  defunct,  the  estate  of  a 
bankrupt,  &c.  A  siiufular  or  particular  title  is  such  a  one  as  purchase, 
donation,  bequest,  &c. 

t  And  see  ante  Lib.  18.  tit.  6.  §  6 ;  and  note,  page  148. 
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tenements,  some  insisting,  with  plausible  reasoning,  that 
writing  was  necessary  in  these  also,  Reap,  jurisc.  HoU.  part.  1. 
Consil,  262,  and  others  denying  the  necessity  for  this,  and 
holding  that  the  Roman  Law  governed,  Groenewegen,  ad.  I. 
24.  Cod.  h.  t.f  states  that  every  ground  for  doubt  has  been 
removed  by  the  Edict  of  the  States  of  Holland  promulgated  on 
the  8rd  April,  1677,  vol.  3.  placit.  pa^.  1037,  whereby  it  is 
provided  that  no  lease  of  lands  or  other  immoveable  things 
should  be  made  without  writing  and  seal  ;*  the  lessor  [in  failure 
of  compliance  with  these  requisites]  being  denied  any  action 
for  rent  as  well  as  the  legal  hypothec  and  right  of  retention 
[lien]  in  the  invecta  et  iUatay  and  the  lessee  being  deprived  of 
all  right  of  sueing  for  the  use  of  the  thing ;  even  though  the 
hiring  and  letting  should  be  admitted  on  both  sides :  besides 
that  all  parties  contravening  the  law  are  liable  to  pecuniary  fine. 

§  3.  All  things  may  be  given  on  hire  which  are  not 
excluded  from  commerce,  whether  corporeal  or  incorporeal, 
except  that,  under  the  Roman  law,  rural  tenements  coidd  not 
be  hired  by  soldiers  or  curile  officers  for  cultivation,!  Dig.  h.  U 
fr.  50.  Cod.  h.  t.  (4.  65)^.  80.  81.  85.,  but  Groenewegen  notes 
that  this  restriction  is  not  now  observed  [in  Holland  and 
France. — Tr.]  ad.  d.  L  81 ;  and  neither  can  rights  of  personal 
servitudes  themselves  J  be  leased  nor  real  servitudes  already 
created  separately  from  the  lands,  for  they  cannot  exist  distinct 
from  the  lands  of  which  they  are  **  qualities  "  [i.e.,  things  qualify- 
ing or  affecting  the  particular  land,  and  therefore  inseparable 
from  it. — Tr.]  Dig.  h.  t.fr.  44.  For  the  rest,  it  matters  not 
whether  a  thing  belongs  to  the  person  who  gives  it  on  hire 
or  to  another,  for  it  is  of  the  ordinary  nature  of  hire  that  it 
does  not  change  ownership.  Dig.  h.  t.  fr,  89  ;  though  it  is  not 
to  be  denied  that  dominium  or  ownership  sometimes  passes  by 
occasion  of  the  locatio,  not  by  force  of  the  letting,  but  by  right 
of  accession   under   the  jus  gentium ;  as   when  buildings  are 

•  **  ^c  sine  scripturd  et  chartd  sigillatd,^'     See  note  ante,  p.  208. 

t  The  reason  in  the  case  of  soldiers  being  that  they  ought  to  occupy 
themselves  only  with  arms  and  not  with  affairs  of  civil  Iife»  and  ought  to 
be  ever  ready  to  defend  the  State  by  which  they  are  supported,  instead  of 
entering  into  sordid  pursuits;  and  also  to  obviate  the  danger  of  their 
oppressmg  the  peopjle.  There  may  also  have  been  other  obvious  political 
reasons  for  preventing  their  acquiring  social  sympathies  with  the  people 
among  whom  they  were  stationed.  A  similar  disability  also  existed  under 
the  canon  law  in  respect  to  clergy,  which  Groenewegen  notes  to  have 
fallen  into  desuetude.  The  reasons  he  gives  for  the  cessation  of  the  rule 
in  respect  to  soldiers  are  pithy  and  worth  perusing. 

X  "Personal  servitudes.  — The  Eoman  Law  recognised  four:  the 
right  of  Usufruct ;  the  right  of  Use ;  the  right  of  Haoitation ;  and  the 
right  to  Services  of  Slaves.     Wamkoenig's  Inst,  §  416  e^  seq. 
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made  on  another  person's  land  by  one  who  has  contracted  for 
their  construction,  they  are  acquired  to  the  owner  of  the  soil, 
and  nevertheless  it  is  hcatio,  inasmuch  as  the  artificer  hires  out 
his  labour,  that  is  to  say  the  obligation  to  construct  them,  *  as 
in  the  case  mentioned  in  Dig.  h.  t.fr.  22.  §  2.jwnct.  Dig.  6.  1. 
fr.  39  {de  rei  vindicat).  Nor  is  there  any  doubt  but  that  it  is 
also  a  kind  of  anomalous  locatio  when  it  is  agreed  that  not  the 
same  thing  in  specie^  but  something  of  the  same  kind  is  to  be 
returned;  for  instance,  when  molten  silver  is  given  to  an 
artificer  to  be  made  into  vases,  or  gold  into  rings,  in  which  case 
he  is  considered  to  incur  a  debt  to  be  repaid  by  a  thing  of  the 
same  kind,t  Dig.  h.  t.  fr.  81 ;  and  Javolenus  seems  to  allude 
to  this  kind  of  hiring  when  he  includes  conductio  among  those 
acts  by  which  dominium  is  transferred.  Dig.  44.  7.  fr.  55  (de 
obligat.  etact). 

§  4.  From  the  circumstance  that  another  person's  property 
can  be  given  on  hire,  it  results  that  a  usufructuary  ma}^  give 
on  hire  the  things  of  which  he  has  the  usufruct.  Dig.  7.  l./r. 
12.  §  2.  fr.  88.  89  {de  usufnictu  et  quemadmodum  quis  utat.) ; 
and  a  person  who  has  a  right  of  habitation,  the  house  in 
respect  to  which  the  right  has  been  bequeathed  to  him,  Inst, 
2.  5.  §  pen.  {de  usu  et  habit.) ;  I  and  a  person  who  has  the  usus 
of  a  spacious  house,  a  portion  of  it.  Dig.  7.  S.fr.  4  {de  usu  et 
hahitatione) ;  and  a  creditor,  a  thing  mortgaged  to  him  with 
the  pact  of  antichresis  [i.e.,  with  the  use  of  the  pledge,  in  lieu 

♦  The  point  of  change  of  ownership  stands  out  more  distinctly  in  the 
original  text  in  the  Digest,  where  Paulns  states  the  case  of  a  contract  for 
the  building:  of  a  block  of  houses  on  the  terms  that  the  contractor  is  to 
**  do  everything  at  his  own  expense,"  and  therefore  is  to  furnish  his  own 
materials,  which  then  become  the  property  of  the  party  who  ^' hired  out 
ihe  job  "  to  the  contractor.  It  must  be  remembered  that  under  the  Roman 
Law  (which  reversed  the  designation  of  the  parties  in  such  case)  the 
locator  ojterae  (or  opernrtim)  is  the  conductor  opertSy  /.e.,  the  person  who  lets 
out  his  labour  is  the  lessee  (so  to  speak)  of  the  opus  or  work  on  which  it  is 
to  be  expended.     See  Vinnius  Com.  ad  Inst,  3.  25.  pr.  n,  2. 

t  **  In  creditum  itnm  infeJIif/atnr"  which  words  have  here  the  meaning 
given  above;  Pothier  Pand.  h,  t,  n.  10.  and  see  Ibid.  50.  16.  n.  63.  This 
case  is  therefore  different  from  the  other  case  put  in  the  same  text  of  the 
Digest  (19.  2.  31)  of  clothes  hired  to  be  washed,  in  which  there  is  no 
change  of  ownership,  but  they  remain  the  projiertv'  of  the  person  who 
emj)loys  the  washerman.  In  the  other  case,  in  which  the  same  things  are 
not  to  be  returned,  but  merely  the  same  kind  of  things,  the  ownership  is 
changed.  This  is  one  of  the  essential  differences  between  the  contract  of 
niidnnm  (which  is  crtdifum)  or  loan  for  consumption  (say  the  loan  of  a 
bottle  of  wine),  and  onmnoiatttni,  or  loan  for  use  (say  the  loan  of  a 
book). 

X  The  civil  law  distinguishes  £is  distinct  rights,  itsnfrncttiSy  vsus,  and 
hahitatio. 
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of  interest],  Dig.  18.  7./r.  87  (de  pignorat.  act.) ;  Dig.  20.  1. 
fr.  23.  de  pignor.  et  hypoth.) ;  and  all  these  may  be  hired  not 
only  to  strangers  but  even  to  the  owners  themselves,  Dig.  18. 
7.  fr.  87  {tit.  cit.) ;  Dig.  41.  2.  fr.  87  {de  acquir.  vel  afnitt. 
possess.) ;  Dig.  7.  4.  fr.  29  {quib.  mod.  usufr.  amitt.).  And 
this  notwithstanding  that  the  hiring  of  one's  own  property  is 
said  to  be  null,  Dig.  50.  17.  46  {de  reg.  juris) ^  although  he  had 
hired  it  through  mistake  [unconscious  of  his  ownership,  Tr.] 
Cod.  4.  66.  fr.  20.  fr.  23.  {h.  t.)  so  that  the  letting  ter- 
minates ipso  jure  as  soon  as  a  person  who  has  taken  a  thing  on 
hire  becomes  the  owner  of  it.  Dig.  h.  t.  fr.  9.  §  ult.  For  the 
taking  on  hire  of  one's  own  property  is  only  invalid  when 
another  has  acquired  no  jus  in  re  in  it,  since  indeed  so  far  as  a 
jus  in  re  in  \^hat  is  ours  has  been  created  in  favour  of  another, 
to  that  extent  the  thing  is  deemed  alienated  from  us,  and  the 
hiring  to  be  not  of  our  own  but  of  another's  property.* 

§  6.  But  it  is  lawful  for  the  person  who  has  taken  a  thing 
on  hire  to  let  it  again  to  another,  God.  h.  t.  (4. 65.)  fr.  6  ;  Dig. 
13.  7./r.  11.  §  6  {de  pignorat.  act.) ;  Dig.  h.  t.fr,  l.fr.  24.  §  1 ; 
either  in  whole  or  in  part,  Dig.  9.  3./r.  5.  §  1  {de  his  qui  effud. 
vel  dejec.) ;  Dig.  h.  t.  fr.  80 ;  unless  the  second  lessee  is  such 
a  person  that  his  using  it  would  be  more  prejudicial  to  the 
things  hired  than  their  use  by  the  original  lessee,  or  unless  he 
is  about  to  apply  them  to  other  purposes  [than  those  for  which 
they  were  originally  hired] ;  Arg.  Dig.  7.  1.  fr.  18.  §  ult.  {de 
vstifructu  et  queniad.  quis  utat.) ;  Gomezius  variar.  resolut.  torn. 
2.  cap.  3.  num.  12;  Christinaeus  adleg.  Mechliniens.  tit.  8.  art. 
10.  num.  2;  or  unless  the  first  "conductor"  is  a  colonus 
partiariuSy  +  for  one  who  shares  the  fiiiits  with  the  owner  by  a 
species  of  partnership  cannot  obtrude  another  partner  on  him 
without  his  (the  owner's)  consent,!  Arg.  Dig.  h.  t.fr.  26.  §  6. 
in  fine  junct. ;  Dig.  17.  2.  fr.  19.  fr.  66.  §  11  {pro  socio) ; 
Neostadius  Curiae  supr.  decis.  31 ;  or  unless  it  has  been 
expressly  agreed  otherwise  [i.e.f  contrary  to  the  general  rule 
that  a  tenant  may  sublet. — Tr.]»  Cod.  h.  t.  (4.  65)  fr.  6  ;  for  a 
pact  may  be  annexed  to  the  hiring  providing  that  it  shall  not 

•  "I  cannot  indeed  purchase,  or  take  on  hire,  &c.,  the  thing  itself 
which  belongs  to  me ;  but  there  is  nothing  to  prevent  my  purchasing, 
taking  in  hire,  or  in  pledge,  the  usufruct  (which  is  not  mine)  of  my  own 

froperty :  and  the  possession  of  my  own  property  maybe  lent  to  me  when 
am  not  entitled  to  the  possession  of  it."    Pothier  Pand.  Inst.  50.  17.  n.  460. 
t  /.€.,  a  cultivating  tenant  who  pays  his  rent  in  the  produce  of  the 
farm,  sharing  this  with  the  landlord. 

t  For  partnership  («ocie#<w),  as  a  contract,  can  only  be  formed  by 
mutual  consent. 
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be  lawful  for  the  lessee  to  sublet,  and  even  the  lex  commissioria 
may  rightly  be  added,  providing  that  by  the  very  act  of  the 
tenant  in  subletting  to  a  third  party  the  lease  is  to  determine,, 
and  the  thing  let  is  to  revert  to  the  owner  before  the  expiry  oif 
the  term  of  the  lease ;  or  a  penalty  on  such  subletting  may  be 
efficaciously  stipulated  for.  Appendix  decision,  post.  Respons. 
Jurisc.  HoU.  part  8.  vol.  1.  pag.  47.  Respons.  Jurisc.  HolL 
part  2.  consiL  200.  Indeed,  by  our  usages,  fields  given  on  lease 
cannot  be  sublet  by  the  tenant  without  the  consent  of  the  owner 
who  leased  them.  Edict.  Caroli.  v.  am,.  1575,  vol.  1,  placit  HoU. 
pag.  363,  864 ;  which  Edict  was  confirmed  by  the  Political 
Edict  of  the  States  of  Holland,  1680,  art.  30,  d.  vol.  1,  pag. 
387 ;  Neostadius  curiae  supr.  decis.  13 ;  and  in  the  subletting 
of  houses,  it  is  left  to  the  discretion  of  the  owner,  whether  he 
will  admit  the  new  tenant,  or,  by  a  species  of  prerogative  right 
of  prefei'ence,  retain  the  subject  to  himself  at  the  same  rent, 
to  the  exclusion  of  a  second  tenant.  Chiistinaeus  ad  leg., 
Mechlin,  tit.  8.  art.  7  ;  Leeuwen  cens.  for.  part.  1.  lit.  4.  cap. 
22.  num.  9,  where  many  statutes  are  enumerated ;  Wassenaar, 
pract.  judic.  cap.  7,  num.  18. 

§  6.  Besides  the  use  of  things,  mercenary  (though  not 
other)  services  may  also  be  given  in  hire ;  whether  those  of 
freemen  or  of  slaves.  Dig.  19.  5.  /r.  5.  §  2  (d€  praescriptis 
verbis);  but  not  such  as  are  called  ** liberal,"  i.e.,  the  services 
of  advocates  and  the  like,  to  whom  not  hire  but  salary  is  paid. 
Dig.  50.  13  (de  extraordin.  cognit.),  tot.  tit.  And  although  it  ia 
mostly  considered  equitable  to  leave  it  to  one's  free  will  to 
determine  whose  services  he  will  hire  and  use — for  there  is 
often  great  difierence  in  the  skill,  system,  education,  fidelity^ 
diligence,  sedulousness,  and  the  like,  of  dififerent  artificers, 
making  it  a  matter  of  much  importance  whose  services  and 
work  should  be  availed  of — Dig.  46.  8/r.  81.  (de  solutionibus} 
— ^nevertheless  by  our  usages  the  liberty  of  choice  is  sometimes 
denied ;  for  instance,  in  the  matter  of  the  grinding  of  corn  at 
mills,  inasmuch  as  some  mills,  and,  in  respect  to  them,  the 
millers  are  vested  with  this  privilege,  that  the  inhabitants  of  a 
district  cannot  give  their  corn  to  other  millers  to  be  ground, 
except  on  payment  of  a  third  or  other  part  of  the  charge  to  the 
privileged  miller;  which  mills  are  commonly  cBWeddivangnKdens, 
and  are  found  in  that   part   of  Holland   called   Beyerland,* 


•  This  privilege  is  in  Scotland  called  "  thirlage,"  and  is  considered  a 
species  of  servitude  obligatory  on  the  lands  astricted  to  any  particular 
mill  for  the  grinding;  of  com  raised  on  them.  It  was  introduced 
into  most  countries  which  received  the  Feudal  law,  and  a  multure  or 
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decretum  ordin.  HoU.  pag.  2487.  Waarschoumnge  van  de 
Rekenmeesters  der  doineynen  van  Holland^  19  May,  1661,  d.  voL 
2.  jpag.  2658.  in  fine.  In  like  manner,  on  the  other  hand, 
yarious  Edicts  of  the  States  of  Holland,  the  last  heing  that  of 
14th  Nov.  1670,  vol.  3.  placit.  pag.  1871,  which  recites  the 
previous  ones,  have  prohibited  the  captains  of  ships  of  war  from 
carrying  goods  in  them  for  hire. 

§  7.  Merces  [hire]  must  be  agreed  on  for  the  use  of  the 
thing  or  services  hired;  and  this  is  sometimes  called  the 
"  price  *'  (pretium),  and  sometimes  "  wages  "  {manupretium)^ 
especially  when  paid  for  work  done  by  hand,  as  Brissonius 
shows  in  antiquit.  lib.  4,  cap.  tdt. ;  and  the  amount  must  be 
either  certain  from  the  first  or  made  so  by  a  subsequent  act, 
as  when  left  to  the  arbitrament  of  a  definite  third  person,  but 
not  of  an  indefinite  person,  Dig.h.  t.fr.  25  ;  just  as  in  the  case 
of  the  pretium  in  purchase,  of  which  we  have  spoken  in  the  title 
de  contract,  emt.  n.  28  {Lib.  xvni.  tit.  1).  But  by  the  Roman 
Law  the  amount  of  the  hire  was  sometimes  determined  by 
statute  or  custom,  and  it  is  so  still,  noveU.  122.  Bittershusius, 
ad  novellas,  part.  8.  cap.  18.  And  this  rests  on  the  footing,  as 
some  have  stated,  that  when  use  or  services  are  let  without  the 
hire  being  expressly  mentioned  or  the  amount  defined,  the 
letting  is  not  the  less  valid,  and  on  the  use  or  services  being 
rendered  there  is  considered  to  have  been  a  tacit  agreement 
for  that  amount  of  hire  which  it  is  customary  to  promise. 

§  8.  The  merces,  regularly,  consists  of  money,  after  the 
example  of  the  pretium  in  purchase,  and  not  also  of  other 
things,  Inst.  8.  24.  §  2 ;  nor  of  a  single  piece*  of  coin.  Dig.  h.  t. 
fr.  46  ;  nor  of  part  of  the  fruits,  except  that  it  may  be  agreed 
at  the  outset  that  the  lessor  is  to  receive  annually  a  certain 
quantity  of  corn  at  a  ceiiAin  price  from  the  land  leased.  Dig. 
h.  t.  fr.  19.  §  8 ;  and  that  in  favour  of  agriculture  it  was  permitted 
to  lease  a  field  for  a  definite  weight  or  measure  of  the  fruits, 
Cod.  h.  t.fr.  21  (4.  65);  in  which  case  also  the  payment  of 
the  promised  quantity  of  the  fruits  is  to  be  diminished  in  the 
event  of  unwonted  sterihty.  Cod.  h.  t.  fr.  18.  When  not  a 
definite  weight  of  the  fruits,  but  a  rateable  portion  of  what  may 


hire  exacted  which  greatly  exceeded  the  value  of  the  work ;  a  short- 
sighted policy  on  the  part  of  proprietors,  which  has  proved  a  great 
obstruction  to  the  improvement  of  the  land  by  agriculture. — Erskine^a 
Principles,  2.  9.  18. 

*  That  is  to  say,  a  merely  illusory  rent,  for  in  such  caae  the  contract  is 
not  one  of  hire  but  of  donation. 
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be  produced  from  the  farm,  as  a  half  or  a  third,  has  been  fixed, 
the  tenant  is  called  a  colontis  partiarius,  and  such  an  agreement 
rather  approaches  to  partnership  than  lease,  as  the  cohnvs 
partiarius  shares  both  the  profit  and  loss  with  the  owner  of 
the  soil  by  right  of  a  quasi-partnership ;  Dig.  h.  Lfr.  25.  §  6. 
in  fine  ;  Arg.  Dig.  17.  2./r.  52.  §  2.  3  (pro  socio) ;  Cod.  2.  8. 
fr.  8  {de  pactis).  In  this  case  there  can  be  no  question  of 
remission  of  hire  [or  rent,  merces]  for  in  truth  there  are  no 
nierces  brought  into  convention ;  Arg.  Dig.  h.  t.  fr.  25.  §  6.  Abr. 
a  Wessel  de  remissione  mercedis  cap.  8.  mLm.  1.  and  others 
there  cited. 

§  9.  As  respects  the  form  and  mode  of  the  Letting ; — In 
the  first  place  it  may  be  made  either  privately  or  by  public 
auction,  at  the  discretion  of  the  locator ;  except  that  the  letting 
of  the  property  of  the  Fisc,  or  of  the  Chief  of  the  State,  or  of 
cities  (and  now  also  of  country  towns)  must  be  by  public 
auction.  Ant.  Matthaeus  de  auction  lib.  1.  cap.  8.  num.  6.  7.  8. 
9 ;  Sim.  Van  Leeuwen  cens.  for.  part.  1.  lib.  4.  cap.  22.  num. 
15.  In  the  second  place,  it  may  either  be  contracted  to  endure 
for  a  certain  [definite]  term,  as  for  one  year,  two  years,  or  five 
years ;  or  that  its  duration  shall  be  indefinite,  for  instance, 
**  so  long  as  the  locator  pleases,*'  in  which  case  it  ceases  either 
by  his  death  or  by  a  declaration  during  his  lifetime  of  his 
"  contrary  intention  "  [i.e.,  an  intention  contrary  to  the  original 
intention,  and  opposed  to  the  continuance  of  the  lease],  after 
the  example  oi precarium  ;  *  Dig.  h.  t.fr.  4.  To  this  description 
of  leases  also  belongs  those  made  by  the  curators  of  minors  in 
these  terms,  **  to  endure  until  the  pupils  attain  majority," 
inasmuch  as  it  is  uncertain  whether  they  will  attain  their 
majority  and  the  management  of  their  own  affairs  by  actual  age, 
or  by  obtaining  venia  a^tatis^  before  the  legal  age  is  complete,  or, 
as  under  our  usages,  by  marriage.  For  it  is  reasonable  that  leases 
made  by  tutors  to  endure  till  majority  should  expire  by  venia 
aetatis  or  marriage,  as  tutors  ought  to  regulate  their  pro- 
ceedings so  that  the  leases  granted  by  them  shall  terminate 
when  their  own  curatorial  administration  terminates.  Charondas 
lit.  4f.  respons.  46;  Christinaeus  od  leg.  Mechlin,  tit.  19.  ar^. 
27.  in  notis  in  fine.  Abr.  a  Wesel  ad  novellas  constit.  Ultraject. 
art.  18.  num.  17.  18.  Finally,  it  also  usually  happens  in  tacit 
leases  that  the  term  is  uncertain,  if  we  except  tacit  leases  of 
rural  tenements.     To  make  this  clearer  it  should  be  observed 


*  Loan  dming  the  pleasure  of  the  lender. 

t  License  from  the  chief  of  the  State  granting  limited  privileges  of 
majority  to  those  who  are  imder  the  regular  age  fixed  by  law. 
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that  not  only  express  but  also  tacit  leases  are  approved  by  the 
law ;  wherefore,  if  on  the  completion  of  the  term  at  first  fixed 
for  the  hiring,  the  lessee  (conductor)  does  not  restore  the  subject, 
but  perseveres  in  its  use,  without  objection  by  the  lessor,  the 
lease  is  considered  to  be  continued  or  renewed,  together  with 
the  obligation  of  pledge  [if  any]  which  the  lessee  had  created  in 
his  property  in  security  for  the  original  hiring  or  rent ;  but  not 
also  with  the  obligation  of  sureties  who  had  bound  themselves 
for  the  original  contract,  nor  of  things  belonging  to  any  other 
than  the  lessee  himself  when  either  a  third  party  has  bound 
his  property  for  the  rent  due  under  the  first  hiring,  or  the 
lessee  himself  has  mortgaged  the  property  of  another  with  its 
owner's  consent  or  ratification ;  unless  the  sureties  or  the 
owners  of  the  mortgaged  property  have  renewed  their  consent 
to  the  obligation  ;  for  it  would  be  inequitable  that  they  or  their 
property  should  be  bound  without  or  against  their  own  will ; 
Dig.  h.'t.  fr.  18.  §  11.  fr.  14.  God.  h.  t.  (4.  65).  fr.  7.  Arg. 
Cod.  8.  41  {de  Jidejussoribus).  If  the  formula  for  parate 
execution*  has  been  inserted  in  the  instrument  of  lease,  or,  in 
accordance  with  our  usages,  a  consent  to  judgment  for  what 
is  to  be  rendered  under  its  terms,  +  I  do  not  see  why  such 
consent  to  judgment  should  not  be  extended  to  a  lease  tacitly 
renewed  ;  for  every  tenant  who  holds  over  at  the  expiry  of  the 
term  of  the  original  contract  is  considered  to  have  renewed  his 
tenancy  upon,  so  far  as  may  be,  the  same  terms  as  the  original 
hiring ;  nor  can  any  sufficient  reason  be  given  why  a  pledge 
should  continue  bound  for  the  second  hiring  when  its  obligation 
depends  on  the  will  of  the  tenant,  any  more  than  that  the  clause 
of  consent  to  condemnation  should  continue  to  operate,  which 
has  equally  proceeded  from  the  spontaneous  will  of  the  tenant, 
and  might  equally  have  been  renewed  by  express  agreement. 
From  this  opinion  dissent.  Matth.  de  AflBictis  decis.  865. 
num.  15.  Menochius  de  presumpt.  lit.  8.  praes.  85.  n.  46. 
Christinaeus  ad  leg.  Mechlin,  tit.  6.  art.  8.  n.  6.  in  addit.,  and 
many  others  who  also  consider,  but  without  foundation  (as 
Brunnemannus  shews  ad  d.  I.  18.  Dig.  h.  t.  num.  14.  15),  that  a 
penalty  annexed  to  a  breach  of  the  original  lease  is  not  renewed 
with  the  tacit  [renewal  of  the]  lease.  Mantica  de  tac.  et  ambig. 
convent,  lit.  5.  tit  15.  num.  28. 

♦  Parate  execution  is  the  process  whereby  execution  issues  in  certain 
cases  against  debtors  before  and  without  a  judgment :  liable,  however,  to 
be  set  aside  on  good  cause.  It  is  allowed  for  the  recovery  of  debts  due  to 
the  Fisc  and  the  like,  and  has  much  resemblance  to  the  Scotch  process  for 
summary  recovery  of  debts  due  on  Bills  of  Exchange. 

t  The  clause  of  *'  Willing  Condemnation  *'  of  the  Dutch  Law,  which 
also  has  its  immediate  counterpart  in  Scotch  Law,  and  a  cumbrous  analogue 
in  the  English  wan'ant  of  attorney  to  confess  judgment. 
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§  10.  The  time  duriDg  which  a  lease  is  continued  by  tacit 
consent  varies  according  to  circumstances.  For  in  the  case  of 
rural  tenements  producing  natural  or  industrial  fruits,  the 
renewal  is  considered  as  made  for  a  year,  because  generally  the 
whole  production,  increment,  and  collection  of  fruits  is  com- 
pleted in  the  revolution  of  a  year,  and  the  produce  is  usually 
yielded  annually.  Dig.  h,  t,  fr.  18.  §  11.  Wherefore,  if  the 
gathering  of  the  fruits,  by  reason  of  their  nature  or  of  the 
custom  of  the  country,  takes  place  not  every  year,  but  only 
every  two,  four,  or  five  years,  as  in  the  case  of  timber  cut 
periodically,  the  tenant  is  rather  to  be  considered  as  having 
tacitly  re-hired  for  such  longer  period  as  is  necessary  for  the 
entire  gathering  of  the  produce  to  be  both  begun  and  ended. 
Gomezius  var,  resolut  torn,  2.  cap.  3.  num.  15.  in  med* 
But  in  respect  to  urban  tenements  and  other  things  the  benefit 
of  which  is  reaped  daily  {quotidie  usum  praebentibtis) ,  and  also 
the  sei*vices  of  beasts  of  draught  and  slaves,  the  Romans 
had  this  law,  viz.,  that  a  tenant  was  liable  for  rent  [or  hire] 
according  as  [i.e.,  for  the  time]  he  inhabited  the  house  or 
had  the  use  [of  the  thing  hired],  or  received  the  services;! 
and  for  the  rest  he  had  the  power  of  quitting  the  house  or 
abandoning  the  use  at  any  time,  Dig.  h.  t.  fr.  18.  §  11,  ^^nisil 
in  scriptis  certum  conductionis  tempus  comprehemum  sit,*'  as 
Ulpian  says  at  the  end  of  the  said  fr.  18 ;  that  is  unless  it  had 
been  expressed  in  the  written  contract  for  the  original  lease 
for  what  term  it  should  be  considered  to  be  tacitly  renewed  in 

*  Ulpian  says:  ^^Our  previous  statement,  that  the  silence  of  both 
parties  is  to  be  considered  as  a  renewal  of  the  lease,  is  to  be  taken  in  tins 
sense,  that  it  is  considered  to  be  renewed  for  the  year  in  which  thejr  kept 
silent  {quo  tactiertmt),  but  not  for  subsequent  vears,  though  the  original 
lease  may  have  been  for  a  whole  lustrum  (or  nve  ^ears).  And  if  in  the 
second  year  after  the  termination  of  the  five,  nothmg  has  been  agreed  to 
the  contary,  the  lease  is  considered  to  continue  for  that  year  also,  for 
silence  is  taken  as  consent ;  and  the  same  rule  is  to  be  observed  for  every 
subseauent  year."  Here  Ulpian  is  speaking  merely  of  rural  lands,  for 
the  rule  was  different  in  urban  tenements,  which  are  next  dealt  with. 

t  "  Pro  ut  ^uisque  hahitaverit  ita  obligetur "  are  Ulpian*s  words. 
The  rendering  given  above  corresponds  with  the  interpretation  of  the 
words  by  Pothier  in  his  Traite  du  coittrat  de  Loua^e,  §  358,  and  of  Van 
Leeuwen  ceiis.  /or,  parte  1.  lib.  4.  cap.  22.  iu  15,  which  last  author  there 
says  that  this  accords  with  the  general  opinion  and  is  ^so  consonant  with 
the  usages  of  Holland,  though  Grotius  mterprets  the  passage  differently 
and  as  meaning  that  the  tacit  renewsd  is  for  the  same  term  as  the  original 
lease,  3.  19.  2.  See,  however,  extract  from  Colquhoun*s  B,  C.  L.  in  next 
note  but  one.  The  liability  in  the  text  is  equivalent  to  what  is  called  in 
Enghsh  law  language  liability  for  **  use  and  occupation''  and  for 
**work  and  labour  done." 

X  The  clause  **  nisi  "  &c.  should  be  read  as  qualifying  the  whole  of 
the  previous  sentence,  and  particularly  the  first  {Mirt  of  it  relating  to  the 
period  for  which  the  tenant  was  held  liable  for  rent. 
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the  case  of  the  lessee  continumg  in  occupation  of  the  premises 
after  the  expiry  of  the  first  lease.*  And  so  now  both  with  us 
and  in  most  other  countries  the  law  is  that  the  hiring  of 
houses,  and  of  male  and  female  servants,  is  considered  con- 
tinued by  the  silence  of  both  parties,  from  the  expiry  of  the 
first  term  till  the  next  term  for  flitting,!  there  being  certain 
terms  fixed  by  statutes  or  inveterate  custom  for  removing  from 
houses,  and  certain  periods  for  the  hiring  of  the  services  of 
men  and  maid  servants,  the  necessity  being  at  the  same  time 
imposed  on  those  who  do  not  wish  farther  to  continue  the  use 
or  services  after  the  expiry  of  the  term  of  hiring,  of  either 
giving  timely  notice,  or  else  of  continuing  liable  {aut  in 
posterum  praestare)  for  wages  or  rent,  as  the  case  may  be,  as  is 
well  known  to  everybody.!  See  Leeuwen  cena.  for.  part  1. 
lib.  4.  cap.  22.  num.  6.  15 ;  Groenewegen  ad  l.  16.  Cod.  h.  t. 
(4.  65) ;  Wassenaar  pract.  judic.  cap.  7.  n.  22  ;  Sande  decis. 
Frisic.  lib.  3.  tit.  6.  dejin.  1.  Abr.  a  Wesel  ad  noveU.  eonstit. 
Ultraject.  art.  19.  n.  3. 

•  Obviously,  this  interpretation  by  Voet  of  Ulpian's  words  does  not 
accord  with  their  sense  if  they  be  read  literally,  which  would  be  **  unless 
in  the  written  contraot  the  parties  had  fixed  the  term  for  the  {original) 
lease."  The  whole  text  in  the  Digest  is  as  follows :  **  /w  urbanis  autem 
jprdediis  alio  jure  utimur;  ut  pro  ut  quisque  habitaverit,  ita  ohligetur  :  Nisi 
in  scriptis  certain  tempus  conductione  comprehenaum  est.**  Voet  explains  the 
last  words  thus,  **  id  esty  nisi  scripturd  primus  locationis  comprehenswm 
fuerit^  in  quantum  temporis  spatium  censere  deberet  tacite  repetita  conduction 
casu  quo  conductor  imphto  tempore  primxie  conductionis  in  co^idudione 
remansisset.  *  *  This  paraphrase  is  moreover  identical  with  the  interpretation 
put  on  the  passage  Dy  Maynz  {Cours  de  Droit  Romainy  §  217.  n,  13),  who — 
after  stating  in  his  text  tliat  *'■  it  follows  that,  as  in  the  case  of  a  lease  for 
a  fixed  term,  each  party  may  terminate  the  tacit  renewal  at  any  time  he 
pleases  " — says  in  a  footnote,  that  the  last  clause  {Nisiy  &c.)  ought  to  be 
translated  '*  A  moins  que  les  parties  n'aient,  dans  le  contrat  originaire, 
determine  d'avance  le  temps  pour  lequel  la  reconduction  tacite  §ventuelle 
serait  cens6e  se  faire."  He  adds  that  other  interpreters  translate  it  **  A 
moins  que  les  parties  n*aient  par  ^crit  determinee  la  dur6e  diB  la  location 
originaire**  a  ti*anslation  which  (he  says)  **  has  the  merit  of  bein^  literal, 
but  gives  a  result  which  it  would  be  difficult  to  connect  with  any  juridical 
principle."  The  literal  translation  was  adopted  by  Pothier  {Pand.  Justin. 
19.  2.  n,  79),  who  says  that  the  meaning  of  the  passage  is  that  there  is 
scope  for  renewal  **  unless  the  first  lease  for  a  definite  term  was  made  in 
writing,  according  to  the  constitution  of  Justinian  in  Cod,  4.  21.  17  ;  for 
in  that  case,  as  the  first  lease  required  to  be  in  writing,  a  renewal  of  it 
ought  not  to  be  contracted  merely  by  tacit  consent." 

t  Migrandi  terminum. — ^The  Scotticism  may  be  excused  in  view  of  its 
convenience. — The  ** terms"  referred  to  are  of  course  the  well-known 
ones  which  have  their  names  from  the  feasts  of  the  Bomish  Church ;  and 
in  Holland,  as  in  Scotland,  the  ordinary  term  migrandi,  in  the  case  of 
houses,  appears  to  have  been  in  May. 

X  *  *  Lippis  et  tamoribus  notum.**  Both  the  Boman  and  the  Butch  Law 
are  very  clearly  stated  in  the  places  cited  horn,  the  Censura  Forensis 
and  Groenewegen. 
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§  11.  Meanwhile  it  is  to  be  noted  that  now  in  Holland  tacit 
leases  and  continuations  of  leases,  whether  of  rural  or  urban 
tenements,  are  no  longer  admitted  ;  and  consequently  that  no 
lease  of  either  a  rural  or  urban  tenement  is  of  any  efficacy 
which  is  not  reduced  to  writing  and  sealed,*  as  already 
stated  in  num.  2.  Not  even  can  a  tacit  renewal  of  a  lease  be 
supposed  when  the  lessor  has  become  insane  or  has  died,  and 
there  is  no  heir  to  him  apparent  at  the  time  of  the  expiry  of 
the  lease,  for  in  these  cases  no  tacit  declaration  of  consent  can 
be  understood.  Dig,  h.  t.fr,  14.  in  Jin,  Arg.  Dig.  43.  26. /r.  6 
{de  precario).  It  is  otherwise  if  an  heir,  or  the  curator  of  an 
insane  lessor,  leaves  the  tenant  in  the  tenancy  after  the  expiry 
of  the  term. 

§  12.  For  many  other  particulars  respecting  tacit  hiring 
see  Brunnemannus  et  D.  D.  ad  Dig.  h.  t.fr.  18.  §  ult. ;  Menochius 
de  praemmption.  lib.  8.  praesuvipt.  85  ;  Mascardus  de  probation, 
conclus.  994 ;  Mantica  de  tacit,  et  avibig.  convent,  lib  5.  tit.  15. 

§  18.  As  locatio,  letting,  depends  on  consent,  it  follows 
that  after  the  expiry  of  the  original  term  of  the  lease,  it  is  in 
the  discretion  of  the  locator  whether  he  will  continue  the  same 
tenant,  the  latter  being  consentient  and  willing,  or  will  prefer 
to  let  the  subject  to  another,  and  rid  himself  of  the  first ;  so 
that  the  first  tenant  has  no  right,  on  ofifering  as  much  rent  as 
a  new  tenant,  to  exclude  the  latter  and  claim  a  preference 
for  himself  as  by  a  kind  of  jtis  retractud,\  Cod  h.  t.  (4, 
65)  fr.  85  ;  a  custom,  or  rather  abuse,  which  prevailed  in 
former  times  and  was  desei*vedly  reprobated  by  the  edict  of 
Charles  V. ;  unless  such  a  right  has  been  expressly  given  to 
the  tenant  by  a  pact  annexed  to  the  first  lease,  in  accordance 
witli  Cod.  h.  t.  (4,  65)  d.  I.  82.  Edict.  Carol.  F.,  anno  1515, 
vol.  1.  placit.  Holl.  pag.  863,  which  was  renewed  and  amplified 
by  an  Edict  of  the  States  of  Holland  imposing  heavy  penalties 
against  those  who  dared  by  fear,  threats,  or  force  to  terrify  or 
harass  new  tenants,  Politike  Ordon.  an.  1850,  art.  30  et  seq. 
d.  vol.  1.  pag.  837.  et  placito  anni  1658,  26  Sept.,  vol.  2.  placit. 
pag.  2515  et  seq.,  and  which  is  also  observed  in  other  places,  as 
appears   from    Sande  decis.   Frisic.   lib.   3.   tit.    6.  dejin.   2 ; 

*  *  *  Queein  Bcripturamcliarta  sigillata  comprehensam,  redacta  non  est.'* 
The  execution  of  deeds  hy  private  persons  by  affixing  their  seals  which  plays 
sudi  an  important  (and  easily  explained)  part  in  English  law  was  not 
usually  required  by  the  Eoman-Dutch  law  when  the  parties  could  sub- 
scribe their  names.  In  the  whole  of  Voet*s  Com.  on  Lib.  22.  tit.  4  {defide 
instrumentorum^  seialing  is  only  mentioned  twice — once  in  connection  with 
the  authentication  of  foreign  dociunents  by  the  public  seal  of  a  magistrate, 
and  again  in  the  expression  **  sigillum  vel  subscriptionem.*' 

t  Retractus.    See  Lib.  18.  tit.  III.,  §  9.  &c. 
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Carpzovius  defin.  for.  part  2.  constit,  87.  defin,  8.  And 
although  by  the  Civil  Law  the  tenants  of  public  lands  were 
indulged  with  the  privilege  of  not  being  liable  to  expulsion 
against  their  will  from  the  lands  leased  by  them,  if  they  under- 
took to  pay  the  increased  rent  offered  by  new  tenants,  Cod.  11. 
70.  jr.  4  \de  locat.  praedior.  civilium),  and  this  rule  is  also 
observed  in  Friesland  and  Saxony  according  to  Sande,  Carp* 
zovius  d.  I.,  nevertheless  in  Holland  and  other  parts  of 
Belgium,  as  also  in  France,  these  are  not  distinguished  in  this 
respect  from  other  tenants  of  private  property,  both  because 
persons  are  not  now  compelled  against  their  will  to  renew  a 
hiring,*  and  because  a  want  of  tenants  is  not  now  to  be  so 
greaUy  apprehended  with  us  as  to  require  their  being  induced 
by  rewards  or  privileges  to  the  renting  of  public  property,  as  is 
testified  by  Christinaeus  ad  Leg.  MecJUin.  tit.  8.  art.  8.  num.  4. 
5 ;  Ant.  Matthaeus  de  aiLction.  lib.  2.  cap.  2.  num.  8.  9 ; 
Groenewegen  ad  d.  I.  4.  Cod.  11.  70  (de  loc.  praed.  dv.)  ; 
Leeuwen  Cens.  for.  part  1.  lib.  4.  cap.  22.  n.  15.  If  a 
usufructuary,  in  accordance  with  the  power  conceded  to  him  by 
law,  lets  to  another  a  farm  of  which  he  has  the  usufruct,  it  is 
certainly  true  that  the  owner  of  the  property  has  no  right,  on 
offering  the  same  rent,  to  be  preferred  to  an  extraneous  tenant^ 
nor  can  he  exercise  any  kind  of  retractus ;  unless  it  appears 
that  this  right  is  expressly  given  to  the  proprietor  by  custom, 
as  it  has  been  conceded  by  the  law  of  Mechlin  tit.  8.  a/rt.  4, 
according  to  Christinaeus.  For  as  the  jv^  retractus,  being  an 
exception  to  the  ordinary  rules  of  law,  receives  strict  interpre- 
tation and  does  not  admit  of  extension  (as  stated  in  the  title 
de  lege  commissor.  num.  9.  Lib.  18.  tit.  3),  the  liberty  of 
choosing  a  tenant  at  his  own  discretion,  which  was  allowed  to 
him  by  the  laws  without  limitation,  ought  not  to  be  denied  to 
a  usufructuary.  Dig.  7.  1.  fr.  12.  §  2  (de  usufructu  et  qiiemad. 
quis  utat.) ;  Tiraquellus  de  retract,  gentil.  §  1.  gloss.  7.  num.  56. 
et  mult.  seq. ;  Castillo  Sotomajor  de  usufructu,  cap.  74. 

[The  Actio  Conducti.     Tenant's  Action.] 

§  14.  From  the  contract  of  letting  and  hiring  two  actions 
arise,  viz.,  the  Actio  locati  and  the  Actio  conducti.  The  actio 
conducti  is  a  personal  action,  of  the  class  styled  bonae  fidei, 
given  to  the  conductor  [lessee  or  hirer]  and  his  heir,  against 
the  locator  [lessor]  and  his  heir ;  but  not  also  against  a  singular 
successor,  such  as  a  donee,  a  legatee,  a  purchaser,  and  the  like, 
of  whom  more  hereafter  in  §  17 ;  and  the  object  of  the  action 
is  to  obtain  the  Use  or  Services  hired,  and  along  therewith 

*  As  under  the  Boman  Law  in  the  case  of  farmers  of  revenue. 
C.P.  P 
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everything  without  which  they  cannot  be  advantageously  enjoyed, 
among  which  are  to  be  reckoned  the  implements  (instruTrksnta)* 
of  the  farm  leased,  as  enumerated  more  fully  in  Dig.  h.  t.fr.  19. 
§  2  (these  however  by  our  usages  have  not  to  be  rendered  unless 
they  are  fixtures  or  have  been  expressly  agreed  for,  Groenewe- 
gen  ad  d.  L  19.  §  2.  Dig.  h.  t.) ;  and  the  necessary  repair  or 
renewal  of  doors,  windows,  roofs,  and  the  like,  much  injured 
by  age  or  otherwise.  Dig.  h.  t.  fr.  19.  §  1.  fr.  25.  §  2 ;  Chris- 
tinaeus  ad  Leg.  Mechlin,  tit.  8.  art.  9 ;  unless  the  tenant  has 
taken  on  himself  the  burden  of  ordinary  repairs  at  his  own 
cost,  or  the  damage  has  been  occasioned  to  the  subjects  hired 
by  such  fault  on  the  part  of  the  tenant  as  he  is  liable  by  the 
nature  of  the  contract  to  make  good.  Dig.  h.  t.fr.  25.  §  3.  et  4. 
Further,  by  this  action  also  the  lessor  may  be  sued  to  suffer 
the  tenant  to  remove  doors  and  other  things  which  he  has 
made  at  his  own  cost,  so  far  as  they  can  be  removed  without 
detriment  to  the  subject  hired,  Dig.  h.  t.  fr.  19.  §  4 ;  and  to 
suffer  him  to  take  away  the  invecta  et  Ulata  [namely,  the 
furniture  and  other  things  brought  into  the  premises  by  the 
tenant]  even  to  the  extent  that  if  the  owner  has  so  narrowed 
the  entrance  to  a  house  that  the  Ulata  cannot  be  taken  out  of 
it,  he  is  bound  to  enlarge  it  again,  Dig.  h.  t.  fr.  19.  §  5. 
Finally,  the  lessor  is  also  responsible  [in  this  action]  for  the 
repair  of  all  the  damage  which  the  lessee  has  sustained  from 
any  defect  in  the  subject  hired,  whether  the  lessor  had  or  had 
not  knowledge  of  it,  in  the  case  in  which  what  has  been  let  is 
a  thing  depending  [for  its  utility]  on  its  workmanship,  and  the 
lessor  is  an  artificer ;  for  every  one  ought  certainly  to  know 
what  concerns  his  own  art;  and  to  this  pertains  what  the 
jurisconsult  says  in  respect  of  defective  casks  given  on  hire, 
from  which  the  wine  has  leaked,  viz.,  that  the  **  ignorance  of 
the  lessor  is  not  to  be  excused."  For  if  a  thing  is  given  on 
hire  which  does  not  ordinarily  involve  any  profession  of 
skill,  as  when  pasture  land  has  been  let  which  produces 
poisonous  herbs,  whereby  the  tenant's  cattle  have  died  or 
deteriorated,  the  lessor  can  only  be  sued  for  the  id  quod 
interest  if  he  knew  of  the  existence  of  the  defect ;  a  lessor  who 
was  ignorant  thereof  being  thus  far  aided  that  he  is  discharged 
from  further  obligation  on  remitting  the  rent.  Dig.  h.  t.fr.  19. 
§  1 ;  Dig.  19.  l./r.  18.  pr.  {de  act.  empti.).\ 

•  As  to  the  meaning  of  this  term  **  imtrumeniaj^*  see  previous  title  (19. 
1),  §  7.  nofe,  p.  171 ;  and  mt>re  at  large,  the  title  de  inatructo  vel  inHrumento 
JegatOy  lib,  38.  tit,  7,  and  Pothier*s  Pandects,  ibid, ;  and,  more  particularly 
with  respect  to  the  **instrutnenta"  or  implements  of  a  farm,  Dig,  19.  2. 
fr.  19.  §  2.  cited  above. 

t  According  to  both  of  i^hese  texts  the  lessor  is  liable  for  all  the 
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§  15.  If  the  same  thing,  for  example  a  house,  has  been 
given  on  hire  in  solidum  to  two  persons  separately,  he  to  whom 
the  use  was  first  given  over  [concessus — i.^.,  delivered,  Tr.] 
must  be  deemed  to  have  the  preferential  right  to  the  use  of  it, 
whether  he  was  the  first  or  the  last  conductor;  the  consequence  of 
which  is  that  the  other  conductor  may  sue  the  locator  for  the 
id  quod  interest  on  account  of  the  use  not  being  rendered  to 
him.  For  if  a  vendor  who  has  sold  a  thing  separately  to  two 
different  persons  can  make  the  last  purchaser  owner  by  its 
delivery  to  him,  by  reason  that  notwithstanding  the  first  sale, 
the  dominium  had  remained  with  himself,  why  should  not,  and 
with  even  greater  reason,  the  use  be  effectually  conceded  to  the 
last  [conductor,  to  whom  in  fact  the  use  of  the  subject  had  been 
delivered],  however  it  may  have  been  already  hired  [i.e.,  con- 
tracted] to  the  first  [conductor]?  Arg.  Cod,  4.  39. /r.  6  {de 
hered.  vel  act.  vend.) ;  Cod.  8.  82.  fr.  15  (de  rei  rind.).  For 
although  in  the  case  of  services  (operae)  hired  at  once  to  two 
persons,  Ulpian  thinks  it  meet  that  the  first  conductor  should 
be  first  satisfied.  Dig.  h.  t.fr.  26,  and  on  the  same  reasoning  it 
s&ould  be  deemed  equitable  that  the  use  of  a  thing  hired  should 
be  rendered  to  the  first  conductor  rather  than  to  the  second, 
nevertheless,  as  on  the  **  operae  ''  or  services  being  given  to  the 
last,  the  locator  operarum  would  be  condemned  to  the  first  in 
the  id  quod  interest  by  way  of  penalty  for  his  breach  of  faith ; 
— so  also,  when  the  **  use  *'  has  been  given  to  the  last  conductor, 
contrary  to  the  promise  given  to  the  first,  nothing  more 
remains  for  the  first  to  sue  for  than  the  amount  of  his  **  inte- 
rest "  {id  qv4)d  interest)  in  the  non-violation  of  the  contract. 
Arg.  Cod.  d.  I.  6  (de  hered.  vel  ace.  vend.) ;  compare  Mozzius 
de  contract,  tit.  de  naturalihus  locationis,  num.  11 ;  Covarruvias 
var.  resolut.  lib.  2.  cap.  19.  num.  8. 

§  16.  Although  the  hirer  (conductor)  cannot  regularly  be 
expelled  from  a  farm  or  house,  or  be  deprived  of  the  use  of 
other  things  hired  to  him,  before  the  appointed  term  of  the 
letting,  yet  there  are  many  cases  in  which  this  is  permitted : 
and  that  either  so  that  no  liability  for  the  id  quod  interest  is 
incurred  by  either  the  expelling  party  or  another,  but  only 

-consequences  consequent  on  his  wilful  misconduct  or  deception — such  as  the 
effect  of  contagion  in  a  flock  of  sheep  caused  by  the  mtroduction  of  a 
diseased  animal ;  and  for  the  id  quod  interest^  i.e.,  the  loss  of  profit,  as  well 
as  for  actual  damage  sustained :  but  in  the  case  of  a  lessor  ignorant  of  the 
vice  or  defect,  the  first  text  states  him  to  be  liable  for  the  loss  of  the  rent 
or  hire,  while  the  other  (deaUng  with  the  analogous  case  of  sale)  states 
that  a  vendor  will  be  Uable  only  for  the  difference  between  what  the  pur- 
chaser actually  paid  and  what  he  would  have  paid  if  he  had  known  of  the 
defect. 

P2 
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remission  has  to  be  made  of  the  rent  for  the  subsequent  period 
during  which  he  (the  conductor)  does  not  have  the  use ; — or 
so  that  he  is  entitled,  on  being  expelled,  to  sue  for  the  amount 
of  his  "  interest  "  by  way  of  solatium.  Of  the  first  class  are 
the  following  cases : — When  the  owner  of  a  house  given  in  rent 
proves  that  it  is  necessary  that  he  should  have  it  for  his  own 
use,  ex  nova  causa  [i.e.,  for  some  reason  that  did  not  exist  at 
the  time  of  the  letting] ;  or  when  it  is  required  for  necessary 
repairs,  without  which  it  cannot  be  safely  inhabited  ; — when 
the  conductor  has  abused  the  thing  hired  to  him  {in  re  conducta 
male  versetur)*  Cod,  h.  t.  (4.  65)  fr.  3 ;  Christinaeus  vol,  3» 
decis.  115  ;  Groenewegen  ad  d.  Z.  8 ;  Leeuwen  cens.for,  part  1. 
lib.  4.  cap.  22.  num,  16 ; — when  a  tenant  is  for  two  whole 
years  in  arrear  of  his  rent,  in  which  case  the  house  or  store 
may  be  opened  and  the  goods  publicly  [that  is,  by  public 
authority,  vide  Dig.,  Tr.]  inventorised  and  removed  from  itfif 
the  tenant  be  absent ;  f — and  when  a  usufructuary  has  given  on 
lease  for  a  definite  time,  as  for  five  years,  a  farm  held  in  usufruct, 
and  the  usufruct  having  terminated  by  death  or  otherwise  at  per- 
haps the  end  of  the  third  year,  it  reverts  to  the  proprietor ;  for 
the  lessee  is  bound  to  know  the  position  of  the  person  he  con- 
tracted with,  and  to  foresee  the  possibility  of  this  occurrence,  and 
cannot  even  recover  the  rateable  portion  of  the  expenditure  he 
may  have  made  on  the  farm  in  contemplation  of  a  five-years' 
enjoyment  of  it.  Dig.  h.  t.  fr.  9.  §  1.  The  same  law  holda 
as  to  praebendaries  who  lease  out  fields  appertaining  to  their 
praebends ;  and  to  fiduciaries  who  give  or  lease  lands  in  which 
they  have  onlj'  a  life  interest,  and  die  before  the  expir}'  of  the 
term  of  the  lease ;  for  they  are  considered  very  similar  to 
usufructuaries.  Nor  will  it  prejudice  proprietors,  successors 
to  praebends,  and  fidei  commissaries,  that  they  have  allowed 
the  lessee  to  continue  for  some  time  in  the  use  of  the  subject 
leased  and  received  the  rent  [or  hire,  merces]  from  him.  For 
as  that  only  occurs  through  a  kind  of  continuation  or  rather 
renewal  of  a  lease  which  was  actually  at  an  end  by  the  death 
of  the  usufructuary  or  other  like  person,  and  the  renewal  was 
interposed  by  consent  declared  not  by  words,  but  by  acts  and 
circumstances  only,  such  consent,  so  declared  by  act  merely, 
cannot  operate  any  further  than  to  the  extent  to  which  the 
consent  to  renewal  is  the  necessary  consequence  and  inference 
from  such  act;  but  it  is  only  a  renewal  in  respect  to  the  period 
for  which  rent  has  been  accepted  or  the  use  been  left  to  the 

"^  As  if  he  has  done  serious  and  not  easily  repairable  damage  to  it. 
Cens.  for.  ut  cU. 

t  Or  rather  when  he  is  not  to  be  found  :  for  the  text  in  the  Digest  is 
stronger  than  Voet  puts  it,  viz.,  **  diu  non  apparentibus.*' 


Digitized  by  LjOOQIC 


EJECTMENT  OF  TENANT  BEFORE  EXPIRY  OF  TERM.   213 

<;onductor.  And  certainly  if,  as  between  these  persons,  on  the 
termination  of  the  first  hiring  the  hiring  is  not  considered 
renewed  by  tacit  consent  for  longer  than  the  period  during 
which  the  tenant  had  the  actual  use  in  the  case  of  urban 
tenements,  and  for  a  year  in  rural  tenements  (as  already 
«hown),  there  is  no  reason  why,  as  between  other  persons, 
there  should  be  considered  to  be  a  renewal  by  tacit  consent 
for  a  longer  period.  Compare  Petrus  Barbosa  ad  I,  26.  §  nit. 
Dig.  sohito  matrimonio  (24.  8)  num.  18.  et  seq.,  et  num.  28.  29  ; 
Surdus,  decis.  83  ;  Sim.  Van  Leeuwen  cens.  for.  part  1.  lib.  4. 
cap.  22.  num.  18 ;  Append,  decisionum  post.  resp.  jurisc.  HoU. 
part  3.  vol.  1.  page  26.  Fiaally,  a  tenant  can  also  be  expelled 
before  the  term  without  the  hope  of  obtaining  any  id  quod 
interest,  when  the  land  has  been  occupied  by  enemies  by  right 
of  war,  and  he  has  leased  it  from  the  hostile  Fisc  for  a  certain 
time,  and  before  the  expiry  thereof,  the  invading  enemy  having 
been  driven  out,  the  land  has  reverted  by  the  jus  postliminii 
to  the  former  owners.  For  when  the  right  of  the  locator  is  at 
an  end,  so  also  necessarily  m  the  right  of  the  conductor  at  an 
end  ;  especially  when  the  right  of  the  enemy  has  been  acquired 
against  the  will  of  the  owner  without  prejudice  to  his  hope  of 
postliminium,  and  by  force  and  arms;  a  right  which  cannot 
extend  beyond  the  enemy's  potency  over  the  things.  Arg. 
Dig.  41.  2.  Jr.  18.  §  ult.  (de  acquir.  vel  amitt.  poss.)  ;  Dig.  49. 
15  {de  captiv.  et  postlim.) ;  Abr.  a  Wesel  de  remissione  mercedis. 
^ap.  11.  num.  84.  et  seq. 

§  17.  On  the  other  hand,  in  many  cases  the  laws  have 
conceded  [to  certain  persons  other  than  the  lessor]  the 
power  of  expelling  a  conductor  with  impunity  before  the 
term,  or  of  depriving  him  of  the  use  of  the  thing  hired 
to  him,  but  subject  to  the  right  of  a  lessee  who  has  been 
lawfully  expelled  by  a  third  party  to  have  recourse  against 
the  lessor  for  the  amount  of  the  interest  he  had  in  the  use 
being  left  with  him  according  to  the  terms  of  the  hiring  [i.e., 
the  quod  interesse,  or  loss  actually  sustained  and  profit  not 
obtained] ;  in  which  id  quod  interest  is  also  included  any  extra 
rent  for  which  the  first  tenant  had  sublet  either  a  part  or  the 
whole  of  the  thing  to  a  second  tenant.  Dig.  h.  tfr.  l.fr.  8. 
/r.  30.  Thus  (firstly)  whenever  one  has  knowingly  let  another's 
property  as  his  own,  the  true  owner  may  indeed  at  any  time, 
by  right  of  dominium,  recall  the  thing  from  the  conductor,  but 
the  lessor  will  then  be  liable  to  the  conductor  for  the  id  quod 
interest:  so  much  so  that  a  usufructuary  may  be  condemned 
in  this  if  he  has  let  the  subject  of  his  usufruct  as  his  own  to 
an  ignorant  tenant,  when  the  latter,  by  reason  of  the  termination 
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of  the  usufruct,  has  to  suflFer  its  untimely  withdrawal  from 
him  by  the  proprietor.  Dig,  h.  t.fr.  9.  §  1.  vers,  quid  tamen  ,- 
fr.  15.  §  8 ;  fr.  88.  in  fine  ;  fr.  34.  85.  If,  however,  a  bond  fide 
possessor  who  has  given  land  on  lease  is  evicted  before  the  end 
of  the  lease,  and  the  person  evicting  him  refuses  the  use  to  the 
tenant,  he  will  in  equity  be  absolved  if  prepared  to  give  the 
expelled  tenant  another  farm  or  a  house  [whichever  it  was]  not 
less  convenient.  Dig,  h.  t.  fr.  9.  (Secondly),  if  a  woman,  who 
on  the  dissolution  of  her  marriage  is  not  bound  to  stand  by  a 
lease  which  has  been  made  by  her  husband  of  a  dotal  land, 
expels  the  tenant  before  the  term,  the  husband  and  his  heirs 
are  by  the  Roman  Law  liable  to  the  tenant  for  the  id  quod 
interest,  as  appears  from  what  Paulus  wrote  in  accordance 
with  the  opinion  of  Sabinus,  namely,  "  that  when  a  man  has 
leased  a  dotal  land  for  five  years,  and  a  divorce  has  taken 
place  after  the  first  year  "  [and  the  woman  who  was  not  bound 
to  stand  by  the  lease  has  expelled  the  tenant,  Cujac.  Pothier 
Pand,  24.  8.  n.  48.  note  ft.,  Tr.],  "  in  such  case  the  husband 
need  not  restore  the  land  to  the  woman  unless  she  gives 
security  to  be  responsible  if  he  should  be  damnified  beyond 
one  year's  hiring,*'  Dig,  24.  3.  fr.  25.  §  4.  soluto  matriinonio, 
which  security  would  be  superfluous  if  either  the  woman  had 
been  bound  to  stand  by  the  lease,  or  the  husband  had  not  been 
liable  to  the  tenant  for  the  id  quod  interest  on  account  of 
expulsion  by  the  wife.  But  since  by  our  usages  and  those  of 
many  other  countries  a  husband  obtains  by  marriage  a  lawful 
and  unrestricted  guardianship  of  his  wife  and  her  property,  and 
bj  our  law,  equally  with  the  Civil  Law,  pupils  are  bound  to 
ratify  after  puberty  leases  made  by  a  tutor  in  good  faith  and 
for  such  a  moderate  time  as  the  custom  of  the  district  sanctions 
beyond  the  period  of  puberty — Arg.  Dig.  26.  l.fr.  8  {de  admin, 
et  peric.  tut,) ;  Cod.  5.  89.  fr.  pen.  (qvundo  ex  facto  tut.  aut 
curat,  minor,  agere  vel  conven.  poss.)  ;  Gothofredus  in  notis  ad 
d.  Z.  8 ;  Mantica  de  tacit,  et  ambig.  convent,  lit.  5.  cap.  10.  num.. 
28  ;  Petrus  Barbosa  ad  1. 26.  §  ult.  soluto  matr.  (24.  8)  num.  1 ; 
Sande  decis.  Fris.  lib.  2.  tit.  9.  defin.  22;  Gomezius  var.  resolut, 
torn.  2.  cap.  8.  num.  8.  versu  secunda  conclusio — it  follows  that 
now  wives  also  or  their  heirs  are  bound,  on  the  dissolution  of 
marriage,  to  the  whole  term  expressed  in  a  lease  of  the  wife's- 
property  made  by  tlie  husband  during  the  subsistence  of  the 
marriage ;  especially  when  you  consider  moreover  that,  among 
us,  husbands  have  such  power  over  their  wives'  goods  that 
wives  are  not  even  allowed  on  the  dissolution  of  the  marriage 
to  retract  alienations  made  by  their  husbands ;  Groenewegen 
ad  d.  L  25.  §  ult.  soluto  matHmonio  {Dig.  24.  8)  ;  Wassenaar 
pract.judic.  cap.  7.  num.  61 ;  Add.  Gomezius  d.  torn.  2.  cap.  8» 


Digitized  by  LjOOQIC 


EJECTMENT  OF  TENANT  BEFOBE  EXPIRY  OF  TERM.   215 

num.  8.  in  pr. ;  Petrus  Barbosa  ad  d.  L  26.  §  ulU  Dig.  soluto 
matrimonio ;  Mantica  d.  lib.  5.  cap.  10.  num.  21 ;  Berlichius 
part  2.  conclus.  45.  num.  28  et  seq.     Further,  a  legatee,  as  being 
a  singular  successor,  has  the  right  of  prohibiting  a  tenant  the 
use  of  a  thing  bequeathed  to  the  former,  even  before  the  expiry 
of  the  term  for  which  the  lease  was  contracted  by  the  deceased,  if 
it  has  not  been  otherwise  provided  by  the  testament ;  but  the 
tenant,  when  expelled,  may  sue  the  heir  for  indemnity  by  the 
actio  ex  conducto,  Dig.  h.  t.fr.  82;  Dig.  80.  1.  fr.  120.  §  uLt. 
(de  legatis  I.) ;  and  neither  does  it  matter  whether  the  pro- 
prietorship or  only  the  usufruct  of  the  thing  leased  has  been 
bequeathed  ;  for  Paulus  has  also  stated  that  the  tenant  of  the 
subject  of   a  usufruct  can   be   expelled  by  the  usufructuary 
before  the  teim,  if  it  has  not  been  otherwise  appointed  on  the 
creation  of  the  usufruct.    Dig.  7.  l./r.  59.  §  l.de  usufructu  et 
quemad.  quis  utat.     For  although  a  usufi'uctuary  is  bound  to 
submit  to  praedial  servitudes  imposed  on  a  farm  before  the 
usufruct  was  constituted  in  it,  or  to  be  imposed  in  pursuance 
of  a  promise.  Dig.  7.  l./r.  27.  §  4  (d€  usufructu),  nevertheless, 
in  respect  of  hire  [i.e.,  in  his  relations  with  a  tenant,  vid.  loc. 
cit.,  Tr.]  he  is  rather  to  be  compared  with  a  purchaser  [and 
so  may  expel  a  tenant,*    Tr.].     Dig.  7.  1.  Jr.  59.  §  1  (de 
usufructu) ;  Castello  Sotomajor  de  usufructu  cap.  78.  num.  1  et 
seq.     Lastly,  neither  purchasers  nor  others  who  have  acquired 
ownership  by  singular  title  are  bound  to  hold  to  a  lease  made 
by  the  vendor  [or  other  persons  from  whom  their  right  is 
derived],  unless  this  has  been  provided  by  a  pact  annexed  to 
the  sale,  Cod.  h.  t.  4.  65. /r.  9 ;  Dig.  h.  t.fr.  25.  §  1 ;  in  which 
case  the  purchaser  is  bound  to  be  content  with  that  hire  [or 
rent]  which  the  original  conductor  [or  tenant]  undertook  to  pay, 
although  the  latter  had  let  it  to  another  person  for  more.     Dig. 
h.  t.  Jr.  58 ;  compare    Gomezius   var.  resol.  torn.  2.  cap.  8. 
num.  9 ;  Tiraquellus  de  retract,  convention.  §   8.  gloss,  unica 
n.  18  et  seq. ;  Covarruvias  var.  resolut.  lib.  2.  cap.  15  ;  Petrus 
Barbosa  ad  L  si  Jilios  26.  §  ult.  Dig.  soluto  mat.  (24.  8) ;  Abr. 
a  Wesel  ad  noveU,  constit.  Ultraject.  art.  19.  n.  1.  et  seq.  ad  n.  10. 
But  this  law,  which  is  still  followed  in  Friesland  and  some 
other   places,   has   long   since   been    abandoned   in   Brabant, 
Flanders,  Transisulania  and  Holland,  and  also  in  Utrecht,  in 
accordance  with  the  novell.  decis.  an.  1659,  14  Apr.  art.  19 ; 
for  the  rule  is  that  purchase  yields  to  hire  {dat  Huer  vooi^Koop 
gaat),\  unless  it  has  been  expressly  agreed  otherwise  between 
the  locator  and  conductor  (lessor  and  tenant),  whether  the  sale 

•  N.B. — Under  the  Roman  Law. 
t  **  Hire  goes  before  Purchase." 
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be  a  private  or  a  public  one,  or  by  decree  of  a  magistrate  and 
made  with  due  formalities  on  the  petition  of  creditors ;  so  that 
the  tenant  is  entitled  to  the  right  of  retention  if  he  prefers  to 
remain  in  the  tenancy,  rather  than  after  an  unseasonable 
expulsion  to  sue  for  the  id  quod  interest  [loss  sustained  and 
profit  not  obtained,  Tr.],  provided  that  the  lease  was  made  in 
good  faith  and  not  in  fraud  of  creditors,  as,  for  example, 
pending  a  judicial  sale  or  a  suit  already  moved  {lis  mota). 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  7.  n.  18.  19.  20 ;  Abr.  a 
Wesel  ad  novellas  constitut.  Ultrajectin.  art.  19.  n.  12.  et  seq. ; 
Neostadius  supr.  curiae,  decis.  30 ;  Groenewegen  ad  d.  I.  25. 
§  1 ;  Dig.  h.  t.  et  ad  d.  I.  9.  Cod.  h.  t.  (4.  65) ;  Leeuwen  cens. 
for.  part  1.  lib.  4.  cap.  22.  n.  vlt.  At  Amsterdam,  however,  by  a 
special  law,  when  houses  there  are  sold  by  public  auction  in 
execution  of  a  judgment,  the  force  of  a  previous  lease  does 
not  extend  beyond  a  year,  computed  from  the  1st  of  May 
following  the  sale.  Consuetud.  Amstelod.  lib.  l.part  3.  tit.  17. 
ran  executien.  n.  17.  But  because,  under  the  Civil  Law, 
usufructuaries,  legatees,  and  other  singular  successors  had  the 
power  of  expelling  tenants  **  after  the  example  of  sale,'*  that 
is,  in  imitation  of  that  right  which  was  observed  in  the  case  of 
sale.  Dig.  7.  l./r.  59.  §  1  {de  usufruct,  et  quemad.  quis  utat.), 
it  was  not  without  reason  that  in  those  places  where  the 
municipal  laws  or  customs  required  that  a  purchaser  should 
stand  by  a  lease  made  by  the  vendor,  the  same  law  was  also 
extended  to  usufructuaries,  legatees,  donees,  and  other  suc- 
cessors by  singular  title,  as  their  case  is  not  to  be  distinguished 
from  that  of  purchasers. 

§  18.  In  those  cases  in  which  the  expulsion  of  tenants 
before  the  expiry  of  the  lease  is  allowed  by  law  or  usage, 
it  has  to  be  observed,  that  tenants  of  rural  and  urban 
tenements  are  not  to  be  disturbed  by  private  authority  nor 
without  the  public  authority  of  a  judge,  when  they  refuse  to 
quit  after  private  warning ;  and  otherwise  the  persons  ejecting 
them  are  liable  to  the  interdict  d€  vi  et  vi  amiata.  Dig.  43. 16. 
Jr.  12.  fr.  18  (de  vi  et  vi  armata) ;  Dig.  50.  VI.fr.  176  {de  reg. 
juris) ;  Cod.  8.  14.  fr,  3  {de  pignor.  et  hypoth.)  ;  Christinaeus 
ad  leg.  Mechlin,  tit.  8.  art.  8.  w.  7 ;  Ant.  Faber  Cod.  lib.  4. 
tit.  42.  defin.  11 ;  add  the  title  si  ager  vectigal.  id  est  Emphyt. 
petatur,  n.  51  {lib.  6.  tit.  3).  In  the  second  place,  it  must  be 
observed  that  [rural]  tenants  {coloni)  must  not  be  expelled 
abruptly,  as  if  struck  by  a  flash  of  lightning,  but  only  after 
previous  timely  notice  to  quit  at  the  next  usual  term  estab- 
lished by  local  custom  or  law,  so  that  the  tenant  may  in  the 
interval  consult  his  own  interest  by  renting  another  land  suitable 
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to  his  purposes  and  condition.  Arg.  Dig.  13.  6.  fr.  17.  §  8 
{commodati) ;  Christinaeus  ad  Leg.  Mechlin,  tit.  8.  art.  8 ; 
Sande  decis.  Fris.  lib.  8.  tit.  6.  dejin.  1 ;  Hugo  Grotius  Manvd. 
ad  Jurispr.  Holl.  lib.  8.  cap.  19.  §  20;  Ant.  Matthaeus  de 
auction,  lib.  1.  cap.  13.  n.  17 ;  Groenewegen  ad  I.  3,  Cod.  h.  t. 
(4.  65) ;  Abr.  a  Wesel  ad  novellas  constit.  Ultraject.  aH.  19. 
n.  3.  And,  thirdly,  it  must  be  noted  that  the  liberty  of 
expulsion  conceded  by  law  to  singular  successors  is  not 
prevented  by  the  circumstance  that  the  lessor  has  perchance 
given  the  lessee  a  general  mortgage  of  his  property  or  a  special 
mortgage  of  the  leased  land  itself  as  security  against  his  being 
deprived  of  it  before  the  expiry  of  the  time  fixed.  For  as  such 
mortgage  is  only  an  accessory  obligation,  it  may  indeed 
strengthen,  but  can  by  no  means  alter,  the  principal  obligation ; 
now  the  scope  of  the  principal  personal  **  actio  conducti "  is 
simply  that  the  tenant  may  obtain  the  use  of  the  hired  premises 
till  the  end  of  the  term  of  lease,  or,  in  the  alternative,  recover 
damages  {id  quod  interest)  for  being  prematurely  deprived  of 
their  use  ;  and  so  the  obligation  ad  factum,  namely  the  obliga- 
tion to  give  the  enjoyment  of  the  thing  let,  is  wiped  out  and 
ends  in  the  condemnation  to  the  id  quod  interest,  as  in  all 
obligationes  facti  [i.e.,  obligations  to  do  an  act] ;  Dig.  42.  l./r. 
13.  in  fine  {de  re  judicata)  junct.  Dig.  24.  3.  //*.  25.  §  ult. 
{soluto  matrimonio) ;  the  consequence  whereof  is  that  the 
mortgage  obligation  can  only  be  considered  to  have  been  given 
in  security  of  the  id  quod  interest,  and,  therefore,  though  a 
singular  successor  must  submit  indeed  to  the  sale  of  the  land 
leased  by  his  predecessor,  in  satisfaction  of  the  id  quod  interest^ 
yet  he  may  prevent  the  sale  by  himself  making  this  good  to 
the  expelled  tenant,  and  thus  wiping  out  the  mortgage  [i.€., 
freeing  the  property  from  the  vinculum  pignoris],  arg.  Dig.  20. 
6./r.  12.  §  1  {quib.  mod.  pign.  vel  hypoth.  solvitur) ;  Dig.  18. 
l./r.  9.  §  ult.  {de  pignorat.  act.)  ;  Dig.  20.  5.  fr.  5.  fr.  6  {de 
distract,  pign.  et  hypoth.) ;  and  he  in  his  turn  has  a  right  of 
recourse  against  the  lessor  himself  and  his  heirs  for  indemnity. 
See  Petrus  Barbosa  ad  d.  I.  26.  §  vit.  soluto  matrimonio,  num. 
32 ;  Gomezius*  var.  resolut.  torn.  2.  cap.  3.  num.  9.  ante  med. ; 
Sande  decis.  Fris,  lib.  3.  tit.  6.  defin.  7.  in  fine ;  Perezius  Cod. 
h.  t.  num.  34;  Momacius,  Tuldenus,  Canceiius,  and  others  cited 
by  Abrahamus  a  Wesel  ad  novellus  constit.  Ultra] ectinas,  art. 
19.  n.  9.  Lastly,  it  must  be  noticed  that  what  has  been  said 
as  to  expelling  the  tenant  of  a  land  on  account  of  his  abuse  of 
it,  is  not  to  be  taken  as  referring  to  every  trifling  matter  or 
neglect  of  the  pacts  respecting  the  manner  of  use,  but  only  to 
notably  grave  and  damnifying  misuse.  For  just  as  a  tenant 
can  neither  prematurely  quit,  nor  sue  for  remission  of  rent  on 
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the  ground  that  he  is  somewhat  inconvenienced  in  the  use  of 
some  part  of  a  room  hired  by  him,  or  sustains  some  little 
inconvenience  on  account  of  the  necessary  repair  of  part  of  the 
premises,  but  only  when  he  is  impeded  in  the  use  of  a  consider- 
able part,*  Dig,  h,  t.  fr.  27 ;  so  also  it  is  equitable  that  he 
should  not  be  ejected  except  for  some  notably  malignant  abuse. 
As  the  kinds  of  misuse  which  should  be  held  sufi&cient  are  not 
specified  in  the  Law,  it  must  be  left  entirely  to  the  discretion 
of  a  careful  and  circumspect  judge  to  decide  whether  the  abuse 
is  such  that  it  ought  to  be  punished  by  expulsion,  or  only  by 
condemnation  in  the  id  quod  interest  [i.e.,  damages],  or  even  be 
passed  over  on  account  of  its  insignificance ;  whether  it  be  an 
abuse  of  private  or  public  property,  or  even  in  the  exaction  of 
taxes  farmed.  Compare  Christinaeus,  vol.  3-  decis.  115.  w.  8 ; 
Ant.  Matthaeus,  de  auction,  lib.  2.  cap.  11.  n.  6.  et  cap.  5.  w.  3(k 


§  19.  On  the  other  hand  also,  whenever  sale  gives  way  to 
hire  by  statute  or  custom,  a  singular  successor  f  must  bear  with 
the  tenants  dwelling  in  a  house,  or  enjoying  the  produce  of  a 
farm,  to  the  end  of  the  term,  if  the  tenant  is  ready  to  pay  him 
the  rents  of  the  subsequent  period.  For,  as  by  the  acquisition 
of  the  ownership  or  of  a  right  of  usufruct,  a  purchaser,  legatee,, 
or  usufructuary  would,  according  to  natural  reason,  have  taken 
the  fruits  and  use  of  the  thing,  unless  the  privilege  had  beea 
given  to  tenants  of  not  being  liable  to  expulsion  before  the 
end  of  the  term  (which  expulsion  would  often  be  to  their  very 
great  detriment),  it  is  clearly  equitable  that  at  least  that  which 
takes  the  place  of  the  fruits — to  wit,  the  rent — should  fall  to 
these  [singular  successors].  And  it  was  so  provided  in  the 
Civil  Law  by  a  special  enactment,  that  purchasers  of  fiscal 
property  from  the  Fisc  must  stand  by  a  lease  made  by  the 
Fisc,  Dig.  49.  14. /r.  vlt.  {de  jure  JUci)  \  and  to  such  an  extent 
does  this  obtain,  that  if  the  tenant  has  paid  down  at  once  the 
rent  for  the  whole  term,  or  has  paid  rent  in  advance  to  the 
lessor,  nevertheless  he  is  liable  to  the  purchaser  [or  other 
singular  successor]  for  the  rent  pro  ratd,  and  will  recover  from 
the  lessor  by  the  condictio  indebitil  all  that  he  has  paid  for  the 
time  subsequent  to  the  date  of  alienation  ;  for  the  effect  of  the 
subsequent  alienation  is  to  make  such  payment  in  advance  an 
indebitum  [a  payment  as  on  account  of  debt  when  there  was 


*  Yoet  has  **  Maxima  usus  pars ; "  but  the  Digest,  *  *  Magnam  partem. 

11SU8.** 

t  **  Successor  particularia.**    See  note  to  §  1.  ante,  p.  198. 
t  See  Lib.  12.  tit  6. 
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no  indebtedness].*     Petrus  Barbosa  ad  L  fr.  26.  §  tdt.  soluto 
matriinonio,  n.  27  ;  Wesel  ad  d.  art.  19.  n.  20. 

§  20.  Whether  Doctors  andLiterati  can  compel  such  persons 
to  leave  their  neighbourhood  as  practise  noisy  crafts  [to  their 
annoyance],  I  do  not  care  to  discuss.  If  any  one  desires  to 
investigate  such  questions,  mooted  by  men  who  aim  at  the 
paltry  glory,  or,  I  would  rather  say,  at  the  discredit  of  a  morose 
and  illiberal  erudition,  he  may  refer  to  Menochius  de  arbitrar. 
judic.  lib.  2.  casu  237  ;  Carpzovius  dejin.  for.  part  2.  Constit.  37. 
dejin.  23. 

[The  Actio  Locati. — Lessor's  Action.] 

§  21.  Thus  far  of  the  Actio  conducti.  The  Actio  locati — 
which  is  a  personal  action,  bonae  Jidei,  given  to  the  locator 
[lessor],  and  also  to  a  condnctor  [lessee  or  hirer]  who  has 
sublet  to  another  what  he  has  taken  on  rent.  Dig.  h.  t.Jr.  l.fr. 
48,  and  if  there  has  been  a  plurality  of  locators,  to  each  for 
his  share — lies  against  the  conductor,  and  if  there  is  a  plurality 
of  these,  against  each  of  them  pro  raid ;  unless  it  has  been  ex- 
pressly agreed  otherwise,  or  it  appears  that  the  locator  had 
looked  to  each  in  solidum,  and  so  two  or  more  persons  had 
become  liable  on  the  hiring  for  the  whole ;  for  then  he  is  en- 
titled to  his  election  which  of  them  he  will  sue  for  the  whole  ; 
so  much  so  that  not  even  when  the  plea  claiming  the  benefit  of 
division  [i.e.,  that  all  the  co-debtors  should  be  joined  as  defen- 
dants, Tr.]  ,  when  all  are  solvent,  is  made,  can  he  be  deprived 
of  that  right  of  electing  one  in  solidum,  unless  he  refuses  to  give 
up  to  that  one  his  rights  of  action  against  the  others ;  Cod.  h.  t. 
(4.  65) /r.  13 ;  Dig.  h.  t.fr.  13.  §  9.  fr.  47  :— or  except  when  a 
plui'ality  of  persons  has  farmed  the  public  revenue,  an  exception 
recognised  both  by  the  Koman  Law,  arg.  Dig.  39.  i*fr.  9.  §  4  {de 
pubUcanis),  and  by  our  usages;  see  Ant.  Matthaeus  de  auction, 
lib.  2.  cap.  6.  n.  4.  5.  6.  7,  and  what  I  have  said  in  the  Title  on 
Partnership  (Lib.  17.  tit.  2.  pro  socio).  An  original  lessor  has, 
however,  no  right  to  the  Actio  ex  locato  against  a  second  [or 
sub-]  tenant,  for  there  was  no  contract  between  them,  and  one 
cannot  sue  or  be  sued  on  the  contract  of  another,  Dig.  50.  17. 
fr.  73.  §  ult.  {de  reg.  juris) ;  notwithstanding  that  the  first 
lessor  may  have  received  the  rent  from  the  second  lessee  for 
a  number  of  years ;  for  no  novatio  or  delegation  can  be  con- 
sidered to  have  taken  place  in  that  way,  and  so  an  action 

''^  '^  Ex  alienationis  subseseoutae  eventu  indebitum  apparet"  are  our 
author's  actual  words, 
t  See  Lib.  46.  tit.  2. 
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cannot  thence  arise  against  the  second  lessee,  any  more  than 
against  any  stranger  paying  on  behalf*  of  the  first  lessee.  Ant. 
Faber  Cod.  Ub.  4.  tit.  42.  defin.  28.  It  is,  however,  unques- 
tionable that  a  second  lessee  [sub-tenant]  who  pays  to  the  first 
lessor  what  is  due  to  him  by  the  first  lessee,  is  thereby  dis- 
charged from  his  liability  to  the  latter ;  for  the  sub-tenant  may 
be  considered  to  have  made  that  payment  in  order  to  release  his 
invecta  et  iUata  which  were  subject  to  the  right  of  pledge  to  the 
first  lessor  of  a  house  (as  will  be  more  fully  stated  in  the  Title 
on  Tacit  Mortgages,  lAb.  19.  tit.  2),  or  to  have  made  it  as 
the  negotiorum  gestor  of  the  first  tenant,  and  so  to  have  set  oflf 
the  debt  thereby  due  to  himself  [by  the  latter  in  respect  of  the 
payment  on  his  account]  against  that  which  is  due  to  him  by 
himsglf  as  his  sub-tenant.  Dig.  18.  7.  fr.  11.  §  85  {de  pig- 
norat.  act.) ;  arg.  Dig.  44.  4.  Jr.  6.  in  fine  {doli  mali  et  met. 
except)  ;  provided,  in  the  last  case,  that  the  first  lessee  had 
not  prohibited  him  from  making  payment  to  the  first  lessor. 
Arg.  Cod.  2.  19.  fr.  ult.  de  negot.  gestis ;  Bronchorst  misceU. 
cent.  1.  assert.  80.  pr.  et  in  fine. 

§  22.  In  this  Actio  locati  the  lessor  sues  to  recover  from  the 
tenant  payment  of  the  rent  for  the  whole  term  of  the  hiring, 
together  with  interest  arising  from  default,  mora,  (or  according 
to  our  usages  from  the  time  of  litis  contestation  Paulus  Voet 
ad  princ.  Inst.  h.  t.  n.  8),  even  though  the  tenant  has  not  had 
the  use  of  the  thing  hired,  or  has  quitted  before  the  term  if  he 
has  done  so  without  just  cause,  Dig.  h.  t.fr.  27.  §  1. /r.  55; 
subject  however  to  this  qualification  that  the  tenant  must  be 
exonerated  [jpro  tanto,  Tr.]  if  the  lessor  has  obtained  rent 
from  another  person  for  the  use  during  the  rest  of  the  term ; 
for  to  that  extent  it  does  not  matter  to  the  lessor  that  the  other 
had  quitted  prematurely  ;  unless  there  be  some  usage  or  Muni- 
cipal regulation  to  the  contrary.  For  when  a  certain  private 
copying  clerk*  had  hired  out  his  services  to  a  person  who 
subsequently  died,  it  was  decided  by  the  rescript  of  Severus 
and  Antoninus  that  *'  it  was  equitable  that  the  contract  should 
be  fulfilled  ;  **  and  that  therefore  the  whole  hire  should  be  paid, 
if  he  had  not  received  wages  from  another  person  for  the  same 
year.!     Dig.  h.  t.  fr.  19.  §  9.     Similarly,  it  was   responded 


*  See  the  meanings  of  the  terms  Scriba,  Exceptor,  Actuarius,  Noturiua, 
TaheUiOy  AmanuensiSy  Cancellarii,  &c.,  at  different  periods,  in  Savigny's 
History  of  the  R(rman  Law  in  the  Middle  Ages,  Ch.  2  &  5  {pp,  61.  et  seq., 
and  p,  335  of  Oathcart's  Translation). 

t  I.e,,  when  the  clerk  has  been  engaged  for  a  yecu*,  and  has  had  no 
remuneratiye  occupation  during  the  pomon  of  it  subsequent  to  the  death 
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[by  Papinian]  that  when  an  imperial  legate  had  died,  the 
salary  of  his  associates  for  the  residue  of  the  term  should 
be  paid,  provided  they  have  not  been  associated  [in  office] 
with  others  during  that  period.  Dig.  h.  t.  fr.  19..  §  vXt. ; 
Dig.  1.  22.  fr,  4  {de  officio  assessorum).  Nor  does  there 
appear  to  be  any  ground  of  distinction  to  justify  the  observance 
of  a  different  rule  in  the  Hire  of  Use  than  in  the  Hire  of 
Services.  And  tliis  Paulus  seems  not  obscurely  to  point  out 
when,  in  treating  of  one  who  has  quitted  without  cause,  he 
says  not  simply  that  he  is  liable  for  the  hire  for  the  whole 
term,  but  that  **  he  may  be  sued  ex  conducto  for  payment  of 
the  rent  of  the  whole  term  so  far  as  is  necessary  to  in- 
demnify the  lessor  in  his  id  quod  interest,*'*  Dig.  h.  t.fr.  55. 
§  vlt. ;  but  the  lessor  would  not  merely  obtain  indemnity  but 
would  also  snatch  a  profit,  if  he  were  to  have  hire  twice  over 
for  the  same  period  by  recovering  it  from  both  the  first  and 
the  second  lessee.  Finally,  if  a  tenant  who  has  abused  the 
thing  hired  is  expelled  by  the  lessor  before  the  term,  the 
latter  can  only  recover  from  him,  in  respect  to  the  subse- 
quent period,  the  deficiency  or  difference  between  the  amount 
for  which  he  has  relet  it  to  another,  and  what  the  first  tenant 
agreed  to  pay,  Dig.  h.  t.  fr.  51.  pr.  Now  what  difference  is 
there  between  a  tenant  quitting  before  the  expiry  of  the  term 
without  just  cause,  and  his  being  expelled  before  the  term  for 
just  cause  [e.g.  for  abusing  the  thing  let,  Tr.]  ?  It  is  evident 
that  there  is  culpa  no  less  in  abusing  than  in  prematurely 
quitting  the  premises.  Gothofredus  and  Brunnemannus 
ad  d.  I.  19.  §  pen.  et  vlt.  Dig.  h.  t. ;  Panschmannus  pract. 
quaest.  lib.  1.  quaest.  16. ;  Grotius  de  jure  Belli  et  pads  lib.  2. 
cap.  12.  n.  18.  in  fine ;  Abrh.  a  Wesel  de  remiss,  mercedis. 
cap.  1.  n.  17.  et  seq.  Neither  is  it  opposed  to  what  has  been 
said  [as  to  the  qualification  of  a  landlord's  right  to  sue  a  tenant 
for  the  rent  for  the  whole  unexpired  portion  of  the  term]  that 
a  landlord  can  immediately  sue  a  tenant,  agricultural  or  urban^ 
who  quits  before  the  term,  and  so  at  once  recover  the  rent  for  the 
whole  of  the  remaining  period.  Dig,  h.  t.  fr.  24.  §  2 ;  though 
Wesel,  on  the  strength  of  this  text,  thought  that  a  lessor  who 
had  obtained  the  rent  for  the  whole  term  in  advance  from  a 
tenant  who  abandoned  the  premises  before  its  expiry,  could  not 
be  compelled  to  return  to  the  latter  what  he  [the  landlord] 
received  from  a  second  tenant  to  whom  he  had  leased  it  after  such 


of  the  person  who  engaged  him  for  that  term.    See  the  next  fr.  (/r.  10. 
eod  /i6.  K 

*  i.e.,   so  far  only  as  he  has  an  interest,  or,  in  other  words,  is 
prejudiced. 
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abandonment  by  the  first.  For  it  must  be  considered  in  the  first 
place,  that  even  when  goods  are  thrown  overboard  in  a  storm 
in  order  to  lighten  a  ship,  the  owner  of  these  goods  can  indeed 
immediately  sue  the  master  of  the  ship  by  the  actio  locati- 
conducti  for  contribution  out  of  those  saved,  but  nevertheless 
on  the  goods  so  thrown  overboard  being  afterwards  found  or 
recovered  by  divers,  the  contribution  is  to  be  **  exonerated," 
and  whatever  exceeds  the  indemnity  which  was  due  by  an 
owner  of  any  goods  from  which  contribution  has  already  been 
made  must  be  restored.  Dig.  14. 2./r.  2.  §  pen.  (ad  leg.  Rhod. 
de  jactu).  Nor  is  there  any  reason  apparent  why  the  first 
tenant  who  has  already  paid  [in  the  case  propounded  by  Wesel] 
should  not  be  similarly  **  exonerated/'  provided  the  lessor 
sustains  no  loss  ;  especially  as  it  would  be  inequitable  that  the 
first  tenant,  acting  with  good  faith,  and  timeously  and  perhaps 
spontaneously  satisfying  the  first  lessor,  should  incur  loss  when 
he,  after  pa^nnent,  derives  no  advantage  from  the  second  lease ; 
but  it  would  be  otherwise  if  a  tenant  were  to  be  exonerated 
who  has  himself  received  rent  from  a  sub -tenant  while  he 
was  in  default  in  payment  [of  the  rent  due  by  himself  to  his 
own  landlord],  and  thus  a  person's  default  eventuate  to  his 
advantage,  and  his  diligence  and  good  faith  to  his  loss,  looking 
to  the  result.  In  the  second  place,  it  is  not  asserted  in  the 
said  lex  24.  §  2.  that  the  rents  for  the  whole  hiring  can  be  sued 
for,  but  simply  statim  agi  posse*  "  the  tenant  may  at  once  be 
sued ; "  but  he  cannot  be  sued  for  those  rents  of  which  the 
date  for  payment  has  not  yet  arrived,  but  rather  only  to  give 
security  for  their  pa3anent  when  they  become  payable,  or  for 
indemnity ;  as,  on  a  tenant  quitting  the  premises,  the  owner  of 
the  house  or  farm  has  no  longer  the  security  of  the  invecta  et 
iUata,  nor  of  the  fi-uits,  which  last  will  be  the  more  sparingly 
produced  for  want  of  cultivation ;  and  this  fi'om  the  nature  of 
those  contracts  which  are  styled  bonae  Jidei,  in  all  of  which, 
when  the  day  for  the  payment  of  the  money  has  not  yet  arrived, 
an  action  may  be  brought  to  compel  the  interponing  of  security, 
and  judgment  may  be  pronounced  to  that  effect,  on  just  cause. 
Dig.  5.  l./r.  41  (dejvdiciis). 

§  28.  But  if  the  tenant  has  had  just  cause  for  quitting,  he 
is  not  liable  to  pay  rent  further  than  for  so  long  as  he  has  had 

*  The  passage  in  the  Digest  is  as  follows : — 8i  domm  vd  fundm  in 
quinquennium  pensionibus  locatus  sU^  potest  dominua  si  deseruerit  hahita- 
tionem  vel  fundi  culturam  colonus  vet  inquilinus,  cum  eis  statim  agere; 
**  When  a  house  or  farm  has  been  leased  for  five  annual  payments  of  rent, 
if  the  tenant  abandon  the  occupation  of  the  house  or  the  cultivation  of 
the  farm,  the  outmer  may  immediately  sue  him.** 
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the  use  of  the  thing.  Now  just  causes  for  quitting  are  these : — 
when  the  lessor  has  alienated  the  thing  hired  before  the 
termination  of  the  lease  ;*  for  as  a  purchaser  and  other  singular 
successors  are  not  bound  to  stand  to  a  lease,  so  also  the  nature 
of  this  bilateral  contract,  in  which  a  principal  obligation  lies  on 
both  parties,  urges  that  the  tenant  should  not  be  compelled  to 
hold  to  it.  Dig.  h,  t,fr.  32;  Costalius,  Brunneraannus,  &c., 
ad  d,  L  32 ;  see  Mantica  de  tacit  et  ambig.  convent,  lib.  5. 
tit.  10.  n.  43.  Similarly,  if  the  commodious  use  of  the  thing 
be  not  given,  and  so  the  occupant  of  a  house  cannot  stay  in  it 
without  great  inconvenience ;  as  when  a  neighbour  by  building 
obscures  entirely,  and  not  merely  to  a  moderate  extent,  the 
lights  of  the  house  hired ;  or  when  necessary  repairs  are  not 
made.  Dig.  h.  t.fr.  15.  §  l.fr.  25,  §  2.  fr.  27.  pr.  fr.  33.  in 
fine,fr.  34.  S5.junct. ;  Dig.  7.  6./r.  1.  §  uLt.  {si  usufruct,  pet.). 
Also  in  case  of  the  incursion  of  the  enemy  or  of  brigands,  whom 
the  tenant  could  not  resist.  Dig.  h.  t.  fr.  13.  §  l.fr.  33.  in  fin. 
iunct.yfr.  34 ;  or  when  there  is  some  other  just  cause  for  fear 
although  not  actual  peril ;  but  the  contrary  if  no  just  cause  for 
apprehension  appears.  Dig.  h.  t.  fr.  27.  §  l.junct. ;  Dig.  4.  2. 
fr.  9  iqu^d  met.  cama) ;  Dig.  50.  17.  fr.  184  {de  reg.  jur.). 
For  which  reason,  if  a  house  which  was  sound  at  the  time  of 
hiring  has  afterwards,  by  an  earthquake  or  otherwise,  begun  to 
be  **  vitiosa,**  and  is  threatened  with  ruin,  it  is  said  that  an 
action  is  to  be  given  to  the  tenant,  if  he  is  prevented  [by  the 
owner]  from  quitting  it,  Dig.  39.  2.  fr.  33.  junct.  fr.  13.  §  6 
{de  damno  infecto) ;  but  the  contrary  if  it  was  already  ruinous 
at  the  commencement  of  the  hiring ;  Dig.  39.  2.  d.  fr.  18. 
§  6.  (tit.  cit.) ;  Andr.  Gayl.  lib.  2.  observ.  23.  n.  6 ;  Christinaeus 
vol.  3.  decis.  113.  n.  3.  And  among  cases  of  just  apprehension 
may  be  included  also  the  case  of  spectres  haunting  houses,  and 
pestilence  {ac  pestis  violentior),  when  such  demoniacal  illusions 
are  proved  by  manifest  evidence,  as  to  which  much  must  be  left 
to  the  discretion  of  the  judge.  See  Alexander  ab  Alexandro 
Genial,  dierum  lib.  2.  cap.  9.  et  lib.  5.  cap.  19 ;  Aug.  Barbosa 
ad  I.  3.  Cod.  h.  t.  n.  18  ;  Gilbert  Voet  selectar.  disput.  Theolog. 
vol.  1.  pag.  985.  et  seq. ;  Abr.  a  Wesel  de  remissione  mercedis. 
cap.  4.  It  is  not,  however,  to  be  reckoned  among  just  causes 
for  quitting  that  the  tenant  has  acquired  the  ownership  of 
another  house  or  farm  more  convenient  for  his  purposes,  for 
neither  is  such  a  case  found  stated  in  the  laws,  nor  would  it  be 
difficult  for  him  to  lease  to  some  one  else  a  thing  he  had 
acquired  by  a  recent  title  for  the  moderate  period  during  which 

*  But  this  eround  fails  in  the  Law  of  Holland,  under  which  a  sale 
does  not  affect  the  tenant's  right  of  oocupation.     See  §  17.  ante  in  fine. 
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his  own  hiring  lasts.  And,  moreover,  it  should  be  more  readily 
permitted  to  a  lessor,  as  being  the  owner,  to  resume  the  use  of 
his  own  property  on  the  ground  of  a  change  of  circumstances 
(ex  nova  causa)  than  to  a  tenant  the  power  of  quitting,  for  the 
latter  has  no  jus  in  re  for  the  foundation  of  the  equity.  Aug. 
Barbosa  ad  L  8.  Cod,  h,  t.  n.  17. 

§  24.  Besides  the  case  of  quitting  for  just  cause,  there  are 
other  grounds  on  which  a  tenant  is  entitled  to  sue  for  a 
remission  of  rent  in  whole  or  paii; ;  for  instance,  unwonted  and 
extraordinary  sterility,*  when  this  happens  from  some  extrinsic 
cause,  commonly  called  vis  major  or  vis  divina,  Dig,  h.  t.Jr, 
25.  §  6 ;  as  from  the  ravages  of  crows,  starlings,  or  locusts ; 
the  prostration  of  immature  crops  by  the  violence  of  wind  and 
rain,  when  the  straw  is  so  broken  thereby  that  the  sap  can 
no  longer  circulate  to  fill  the  immature  ears.  Cod.  h.  U 
(4.  66)  /r.  18,  Dig.  h.  t.  fr.  15.  §  2. ; — destruction  of  crops 
by  excessive  snowstorms  out  of  the  usual  season.  Dig.  18. 
1.  78.  §  ult.  (de  contrah.  empt.) ; — the  fruit  of  the  olive  being 
withered  by  blight  or  imwonted  solar  heat,  Dig.  h.  t.  fr.  15. 
§  2 ;  see  d'Instructie  Voor  de  Heeren  van  de  Rekeninge  der 
Domeijnen  van  Holland,  27  March ,  1593,  art.  95.  vol.  8. 
placit.  HoU.  page  732 ; — the  prevention  of  cultivation,  sowing, 
or  reaping  by  inundations  or  river-torrents,  or  the  incursions 
of  the  enemy.  Dig.  h.  t.  fr.  15.  §  2 ;  compare  Abr.  a  Wesel 
de  remissione  mercedis,  cap.  6.  et  cap.  11.  But  it  is  the  con- 
trary if  the  sterility  has  happened  either  through  a  natural 
vitium  in  the  thing  itself,  as  by  the  old  age  of  trees  and 
vines.  Dig.  h.  t.  fr.  15.  §  5 ;  or  by  the  fields  having  been 
taken  on  rent  during  time  of  war,  or  when  devastation  by 
soldiers  or  the  enemy  was  imminent  and  might  have  been  fore- 
seen, arg.  Dig.  89.  2.  fr.  18.  §  6  (de  damno  inflect.) ;  Wesel  de 
remissione  mercedis.  cap.  11.  n.  1. 2.  8.  4.  5 ;  or  by  the  fault  of  the 
tenant  (colonus)  in  hindering  the  production  of  the  fruits  by  un- 
seasonable cultivation,  or  by  entirely  neglecting  the  cultivation 
of  the  farm.  Dig.  h.  t,  fr.  25.  §  8 ;  Abr.  a  Wesel  de  remiss, 
mercedis.  cap.  5.  num.  26.  et  seq.  And  to  the  same  category 
should  be  referred  the  case  where  com  is  spoiled  by  earth- 
worms (or  as  some  read  [not  raucis  but  erucis]  by  caterpillars), 
or  by  weeds  ;  for  the  damage  must  be  attributed  to  the  sloth  of 
the  cultivator  in  not  encouraging  a  fuller  crop  by  rooting  up 
the  weeds,  and  coUecting  and  killing  the  worms.  Dig.  h.  t.fr. 
15.  §  2.  If,  after  the  fraits  have  been  gathered,  any  misfortune 
happens  to  them  when  in  the  custody  of  the  tenant  (colonus), 

*  Inevlita  ac  praeter  regionis  conatteiudinem. 


Digitized  by  LjOOQIC 


REMISSION  OF  RENT  OR  HIRE.  225 

as  if  wine  should  sour  or  leak,  or  the  grain  rot  in  the  granaries 
or  be  wantonly  abstracted  by  an  army  on  the  march,  or  other- 
wise perish,  such  loss  must  fall  rather  on  the  tenant  than  on 
the  landlord,  for  the  former  had  already  become  the  owner  of 
the  produce,  and  **  a  thing  perishes  to  its  owner,"  res  svo  pereat 
domino,  and  the  cultivator  must  blame  himself  for  not  having 
avoided  that  risk  by  a  speedier  sale,  instead  of  having  chosen 
to  keep  the  gathered  produce  with  him  in  the  hope  of  a  rise 
in  price,  for  the  chance  of  a  trifle  more  of  profit ;  and  it  'is 
equitable  that  the  fear  of  loss  should  lie  with  the  same  person 
who  would  gain  the  benefit  of  any  intermediate  increase  of 
value.  Di^.  h.  t.  fr.  15.  §  2 ;  Arg.  Cod.  h.  t.  (4.  65)  fr.  1 ; 
Ant.  Faber  lib,  4.  tit.  42.  dejin.  21.  22.  23. 46;  Andr.  Gayl.  lib.  2. 
observ.  23.  num.  13.  14;  Carpzovius  de^n. /or.  part  2.  const. 
37.  deJin.  20 ;  Bnmnemannus  cul  L  15.  Dig.  h.  t.  n.  7.  8.  9. 
Neither  is  the  rent  to  be  remitted  on  account  of  sterility,  if 
this  is  only  moderate,  and  not  unwonted  (insolita),  but  such  as, 
according  to  the  nature  of  the  locality,  is  not  the  infrequent 
result  of  rain,  snow,  and  other  like  causes.  Dig.  h.  t.fr.  25. 
§  6 :  Instructie  voor  de  Heeren  van  de  Rekeningen  der  Domeijnen 
van  Holland,  27  Mar.  1593.  art.  95.  vol.  3.  placit.  Holl.  pag. 
732;  Eesp.  Jurisc.  Holl.  part.  5.  consil.  31.  Nor  when  one  has 
given  a  fai'm  on  lease  on  the  terms,  *'that  even  if  anything 
should  happen  by  vis  major,  this  is  to  be  made  good  to  him,'" 
that  is,  the  promised  rent  must  nevertheless  be  paid  to  the 
lessor.  Dig.  h.  t.fr.  9.  §  ±junct. ;  Dig.  18.  l.fr.  78.  §  uLt.  {de 
contrah.  einpt.)  ;  Cod.  h.  t.  (4.  65)/r.  8;  compare  Ant.  Matthaeus 
de  auction,  lib.  2.  cap.  5.  num.  15.  16.  17 ;  Abr.  k  Wesel  cfe 
remissione  mercedis,  cap.  7 ;  Resp.  Juris.  Holl.  part  1.  consil. 
201  ;  Vinnius  select,  qua^st.  lib.  2.  cap.  1 ;  Carpzovius  deJin. 
forens.  part  2.  constit.  37.  deJin.  17.  Nor,  lastly,  when  the 
unwonted  fertility  of  the  preceding  or,  following  years  has 
made  up  for  the  deficiency  of  a  more  sterile  year,  so  that 
even  when  a  remission  has  already  been  made,  this  will  not  be 
an  obstacle  to  the  landlord's  exacting  the  whole  rent  of  the 
year  for  which  he  had  remitted  it.  Plainly,  if  the  last  year  has 
been  the  sterile  one,  and  the  lessor,  with  knowledge  of  the 
abundance  of  previous  years,  has  conceded  a  remission  in 
respect  to  such  last  and  sterile  year,  it  will  remain  good,  and 
he  can  no  further  biing  it  into  computation.  Dig.  h.  t.fr.  15» 
§  4 ;  Cod.  h.  t.  fr.  8.  If,  however,  there  has  been,  not  one 
lease  for  a  number  of  years  for  a  single  payment  to  be  made 
at  the  end  of  the  term,  but  the  rent  has  been  agreed  to  be  paid 
for  every  year  at  the  end  of  each,  as  is  now  almost  always  the 
case  by  our  usages,  many  consider  that  no  set-off  is  admissible 
of  the  uncommon  fertility  of  preceding  or  subsequent  years 
C.P.  Q 
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against  the  uncopitnon  sterility  of  the  present  year,  but  that 
the  produce  of  each  year  by  itself  is  to  be  regarded,  just  as  if 
as  many  separate  contracts  of  Hiring  were  to  be  understood  as 
there  are  annual  payments  of  rent  to  be  made,  and  therefore 
that  a  remission  is  indeed  due  in  respect  of  a  sterile  year,  but 
that  the  cultivator  is  not  to  be  grudged  or  deprived  of  the 
excessive  profit  of  the  other  preceding  or  following  years :  and 
Abr.  a  Wesel  cites  and  follows  these  authors,  de  remissione 
mercedis,  cap.  5.  nwm  17.  et  seq.      But  it  can  hardly  be  said 
that  this  opinion  is  approved  in  Holland,  being  repugnant  to 
the  provincial  law,  which  enjoins  in  plain  terms  that  the  abund- 
ance of  former  or  following  years  is  to  be  compensated  with 
[set  off  against]  the  sterility  of  the  sterile  years.     Instractie 
voor  de  Heeren  van  de  Rekeninge  der  Domeijnen  van  Holland. 
27  Mar.  1598,  aH.  95.  vol.  8.  pla<dt.  Holl.  page  782.     Plainly, 
apart  from  the   case  of  unwonted   sterility,  any   abundance, 
however  great  and  exceeding  human  expectation,  and  from 
whatever  cause  arising,  is  not  to  be  grudged  to  the  cultivator, 
nor  on   that   account   is   an   increased    rent   to   be   paid   by 
him ;  both  because  Caius  has  written  that  "  extraordinary  gain 
should  not  be  taken  away  from  him  "  [the  tenant].  Dig.  h.  t. 
fr,  25.  §  6.  which  would  be  the  case  if  his  rent  were  to  be 
increased  ;  and  because  the  farmei-s  of  fiscal  revenue  are  not 
required  to  pay  increased  rent,  however  high  the  profits  they 
obtain  from  the  farming  of  the  taxes,  notwithstanding  that  the 
Fisc  is  privileged  in  many  respects,  but  they  are  only  com- 
pelled by  a  special  law  to  take  the  same  lease  in  future  for  the 
same  rent,  when  the  taxes  cannot  be  again  leased  for  as  much. 
Dig.  89.  4. /r.  11.  §  ult.  {de  publican,  et  vectig.  et  commiss). 
Nor  is  the  text  in  the  Cod.  7.  41. /r.  2  {de  aUuvionibxLs)  opposed 
to  this,  inasmuch  as  it  does  not  treat  of  the  superabundance 
of  produce,  but  of  an  increment  of  the  land  itself;  nor  of  the 
increase  of  rent,  but  of  tribute,  and  of  the  augmentation  of 
that  real  burden  according  to  the  increased  extent  of  the  land, 
just  as,  on  the  other  hand,  the  tribute  is  to  be  lessened  to 
those  who  sufler  diminution  of  their  patrimony  from  the  inroads 
of  a  river  d.  I.  2.     Pinellus  ad.  I.  2.  Cod.  de  rescind,  vendit. 
(4.  44)  part  1.  cap.  8.  n.  84.  85 ;    Wesel  de  remiss,  mercedis. 
cap.  5.  n.  19.  20 ;  Ant.  Matthaeus  de  auction.  Ub.  2.  cap.  5. 
n.  19;  dissent,  partly  Gomezius  var.  resolut.  torn.  2.  cap,  8. 
n.  18.  in  fine ^  and  many  of  the  older  interpreters. 

§  25.  But  what  sterility  is  to  be  considered  unwonted, 
{insoUta) ;  whether  when  the  produce  does  not  give  a  half  of 
the  rent  over  and  above  the  value  of  the  seed  and  expenses ;  or 
rather  when  after  the  seed,  the  expenses,  and  the  whole  rent 
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have  been  allowed  for,  the  tenant  suffers  lesion  beyond  the  half, 
— can  scarcely  be  said  to  depend  on  any  fixed  rule,  and  the 
better  opinion  is  that  the  estimation  of  this,  as  a  matter  not 
settled  by  the  law,  should  be  left  to  the  discretion  of  a  just 
judge.  Compare  Christinaeus  vol.  3.  decis.  110.  mim.  14 ; 
Menochius  de  arJntrar,  judic.  lib.  2.  casu.  76 ;  Gomezius 
variw.  resolut.  torn.  2.  cap.  8.  n.  18;  Mazzius  de  contract, 
cap.  de  accidental,  heat,  et  conduct,  num.  10.  et  seq. ;  Ant. 
Faber  Cod.  lib.  4.  tit.  42.  dejin.  8 ;  Mascardus  de  probation, 
conclus.  1840.  verbo  **  sterUitas" ;  Abr.  &  Wesel  de  remiss, 
m^rcedis.  cap.  5.  num.  1.  2.  3;  Carpzovius  deJin.  for.  part  2. 
constit.  87.  deJin.  11 ;  Brunnemannus  ad.  I.  15.  Dig.  h.  t. 
num.  12  et  seq.  We  must,  however,  remember  firstly,  that 
in  the  investigation  of  unwonted  sterility  all  the  fruits  of 
that  year,  and  from  the  whole  land,  and  not  of  particular 
portions  that  bear  unequally,  are  to  be  considered;  nor  is 
sterility  understood  to  be  unwonted,  if  when  ten  acres  of  a 
field  are  in  seed  cultivation,  and  ten  in  vines,  the  cultivator's 
hopes  are  disappointed  in  the  produce  of  the  vines  only,  while 
the  seed  cultivation  gives  more  than  the  usual  produce,  or  vice 
versd ;  for  in  that  case,  the  abundance  of  the  grain  crop  must 
be  set  off  against  the  sterility  of  the  vines,  as  forming  together 
the  produce  of  the  whole  year.  Arg.  Dig.  24.  8./r.  8.  §  1  {soluto 
m^trimonio);  Ant.  Faber  Cod.  lib.  4.  tit.  42.  deJln.  47 ;  Mantica 
de  tacit,  et  ambig.  convent,  lib.  5.  tit.  8.  num.  82 ;  Giurba  observ. 
24.  nvm.  18 ;  and  others  cited  by  Abr.  a  Wesel  de  remiss,  mercedis. 
cap.  5.  num.  28.  Secondly,  that  the  unwonted  sterility  must 
be  such  that  the  tenant  has  suffered  intolerable  loss ;  whence 
if,  by  reason  of  that  unfruitfiibiess,  the  price  of  the  produce 
has  risen,  so  that  he  receives  as  much  from  the  sale  of  the 
short  crop  as  usually  from  the  average  produce  {ex  modico  fundi 
proventu),  no  remission  has  to  be  made,  for  he  has  sustained 
no  lesion  by  the  sterility.  Arg.  Dig.  h.  t.fr.  25.  §  6  ;  Giurba 
d.  observ.  24.  n.  16.  But  if  there  has  indeed  been  no  unwonted 
sterility,  but  by  reason  of  the  abundance  of  what  is  brought 
[into  the  market]  from  elsewhere,  or  the  scarcity  of  buyers,  the 
produce  is  sold  for  an  insignificant  price,  that  loss  should  rather 
be  borne  by  the  tenant  than  by  the  landlord,  for  it  is  a  loss 
not  in  respect  of  fruits  growing  but  of  fruits  already  gathered.* 
Gomezius  var.  resolut.  tom.  2.  cap.  8.  n.  18.  post  med. ; 
Brunnemannus  ad.  I.  15.  Dig.  h.  t.  n.  19 ;  Wesel  de  remiss. 
mercediSy  cap.  5.  n.  25.  Neither  does  the  fact  of  a  remission 
of  rent  having  been  made  by  a  neighbour  oblige  the  other 

•  And  of  which,  therefore,  the  cultivator  has  already  become  owner, 
and  res  euo  pereat  domino, 

Q  2 
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landlords  in  the  vicinity  to  make  a  similar  remission.    Cod.  h.  t. 
(4.  65)/r.  19. 

§  26.  There  are,  moreover,  other  grounds  on  which  either 
no  rent  or  a  less  amount  is  to  be  paid  :  for  example,  when 
the  tenant  has  been  expelled  before  the  term ;  in  which  case 
frequently  besides  being  discharged  from  the  rent  due  for  the 
ftiture,  he  may  sue  for  the  id  quod  interest,  as  before  stated ;  or 
when  the  lessor  has  not  from  the  first  given  the  lessee  the  use 
of  the  thing  hired,  though  afterwards,  when  the  matter  has 
ceased  to  be  res  integra,*  he  may  be  ready  to  permit  the  tenant  to 
enjoy  it,  for  that  permission  of  enjoyment  comes  too  late  which 
is  offered  when  the  tenant  cannot  avail  himself  thereof,  having 
already  formed  other  engagements.  Dig.  h.  t.fr.  24.  §  4.  And 
it  is  the  same  if  the  lessor  has  represented  the  extent  of  a  field 
to  be  much  greater  than  what  was  delivered  in  fact,  inasmuch 
as  the  rent  must  be  diminished  in  proportion  to  the  deficiency 
in  the  quantity  conceded  [given  over]  for  the  use  [of  the  tenant]; 
especially  if  the  lessor  knew  the  true  extent;  [even]  though 
you  put  the  case  f  that  a  clause  had  been  inserted  in  the  lease 
that  the  lessor  was  not  to  be  responsible  for  the  quantity  stated ; 
after  the  example  of  what  is  commonly  said  respecting  error 
of  quantity  in  the  contract  of  purchase.  Resp.  jurisc.  HoD» 
part  2.  consil.  150.  et  part  4.  consil.  270.  Add  the  title  de 
contrah.  evipt.num.  7  {lib.  18,  tit.  1). 

§  27.  If  it  has  depended  on  a  person  who  has  hired 
out  his  services  that  these  have  not  been  rendered,  the  hire  is 
to  be  rateably  diminished  for  the  period  during  which  they  were 
not  given,  unless  the  person  to  whom  they  were  due  resolves 
to  compel  an  unwilling  debtor  for  services  |  to  make  them 
good  for  the  time  agreed  on.  And  on  this  basis  it  rests  that 
if  one  has  apprenticed  himself  to  a  craftsman  for  a  certain 
time  to  learn  a  craft  or  art,  it  being  intended  that  his  want  of 
skill  during  the  first  years  is  to  be  compensated  to  his  [master] 
by  his  skill  in  the  after  years,  and  if,  after  having  become  pro- 
ficient in  the  art,  he  hires  his  services  to  another  before  the 
termination  of  the  first  hiring,  the  first  master  is  at  liberty  to 

*  A  matter  towards  carrying  out  which  nothing  has  been  done.  For 
the  meaning  of  the  expression  **  res  integra  "  as  here  used,  see  p.  113  and 
note  to  Tit,  5.  §  2.  post,  p.  260,  and  our  Author  in  Lib,  12.  tit,  4.  num,  5. 

t  Licet  tunc  clausuiam  de  non  praestanda  quantitate  expressa  suhjunc- 
tam  ponas, 

X  It  must  be  remembered  that  the  word  *' debtor"  has  a  larger 
signification  in  the  Civil  Law  than  in  the  English :  thus,  a  vendor  is- 
debtor  for  the  thing  he  agrees  to  sell  and  deliver. 
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reclaim  the  apprentice  for  his  own  service  till  the  expiry  of  the 
term  originally  fixed.  Placit.  Ord,  HoU.  2  Sept.  1597.  vol.  1. 
placit.  HoU.  pag.  518.  And  the  same  provision  is  made  by  the 
statutes  of  various  places,  or  established  by  custom,  with 
regard  to  men  and  women  servants  quitting  untimeouslj',  or 
hiring  their  labour  prematurely  to  another,  unless  they  leave 
before  the  term  for  the  purpose  of  marrying.  Leeuwen  cens. 
for.  part  1.  Ub.  1.  cap.  13.  num.  2.  et  lib.  4.  cap.  22.  num.  11. 
It  is  otherwise  if  it  be  through  the  party  to  whom  the  services 
were  to  be  rendered  that  it  happens  that  they  have  not  been 
given.  Dig.  85.  1.  fr.  24  {de  condit.  et  demonstrat.).  For 
which  reason  a  mariner  may  exact  the  whole  of  the  hire  if  he 
has  been  prevented  from  making  the  voyage  by  the  owner  of  the 
goods  not  having  paid  revenue  duty,  and  these  being  therefore 
confiscated  to  the  Fisc;  Dig.  h.  t.fr.  pen.  §  1;  or  if  the  voyage 
has  been  indeed  completed,  but  is  useless  in  its  result,  when  by 
the  fault  or  will  of  the  charterer  goods  which  were  to  have  been 
imported  from  elsewhere  have  not  been  laden  on  board ;  Qrotius 
Manud.  ad  Jurispr.  HoU.  lib.  3.  cap.  20.  num.  1.  2 ;  Respons. 
Jurisc.  Holl.  part  5.  consil.  9.  et  72  {vel  73.  pag.  250) ;  or, 
lastly,  if  the  charterer  has  from  the  first  laden  no  goods  in 
the  ship  chartered,  in  which  case,  however,  Weytsen  {tra^t.  van 
avarye  fere  circa  Jinem.  vers.  "  hieromme  "  et  versu  "  maar  in 
cas.**  states  that  if  the  master  after  making  protest  has  sailed 
elsewhere  in  search  of  other  cargo,  the  hire  [freight]  thence 
received  would  go  in  exoneration  of  the  first  charterer  who  had 
not  put  his  goods  on  board  ;  and  what  has  been  said  in  §  22 
ante,  and  in  the  subsequent  sections  of  this  title,  make  for  the 
same  conclusion.  If  the  cause  of  the  services  not  having  been 
rendered  is  some  supervening  fortuitous  accident,  it  has  to  be 
considered  whether  it  happened  through  the  person  to  whom 
they  were  to  be  performed,  or  of  him  who  undertook  their 
performance  on  himself.  If  it  was  on  the  side  of  the  party  who 
was  to  have  the  services,  as,  for  example,  if  he  had  died,  the 
wages  are  to  be  paid  for  the  whole  time  or  work,  i^less  the 
"locator"  has  in  the  intervening  period  hired  his  labour  to 
another.  Dig.  h.  t.fr.  19.  §  pen.  et  uLt.fr.  88;  Arg.  Dig.  14.  2. 
fr.  vlt.  pr.  {ad.  leg.  Rhod.  de  jactu).  But  if  the  accident  was 
on  the  side  of  the  locator,  as  when  he  has  been  prevented  by 
death,  or  is  otherwise  incapable  of  fulfilling  his  promised 
services,  the  hire  is  only  due  pro  raid  for  the  work  actually 
performed,  provided  however  that  the  work  done  is  of  advantage 
to  the  conductor,  as  it  generally  is  in  the  case  of  servants  and 
mercenaries;  Arg.  h.  t.  fr.  9.  §  1.  in  fine.  fr.  19.  §  6 ;  and  so 
also  in  the  case  of  ships  hired  for  a  certain  time,  when  the 
cargo  laden  in  them  has  been  taken  to  its  destination,  and  the 
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ships  laden  with  the  return  cargo  have  perished  :  as  has  been 
confirmed  by  a  host  of  merchants.  See  Eesp.  Jtirisc.  HolL 
part  4.  consiL  147.  But  further,  if  a  servant  is  disabled  by 
sickness  for  only  a  moderate  time  from  fully  rendering  the 
promised  services,  no  deduction  is  to  be  made  on  that  account 
from  his  wages ;  Arg.  Dig.  h.  t.fr.  27.  pr.;  and  to  this  pertains 
the  observation  of  the  jurisconsult  Paulus,  who  when  speaking 
of  a  slave  whose  freedom  has  been  bequeathed  to  him  in  these 
words,  "  when  you  shall  have  served  the  heir  for  one  year,"^ 
says  that  although  he  has  been  prevented  from  service  for 
some  days  by  sickness  or  other  just  cause,  nevertheless  these 
days  are  to  be  reckoned  in  the  year ;  for  those  are  to  be  con- 
sidered as  serving  us  who  are  under  our  care  when  ill,  and  who, 
while  anxious  to  serve,  are  prevented  by  ill-health.  Dig.  40.  7» 
/r.  4.  §  5  {de  stattdibeiis) .  Plainly,  if  work  only  partially 
performed  is  of  no  benefit  to  the  conductor,  no  [hire  or]  wages 
cab  be  claimed.  Hence,  when  a  mariner,  the  ship  having  been 
lost,  has  not  discharged  the  function  of  transporting  the  goods, 
he  cannot  sue  for  freight,  and  if  he  has  received  any  in  advance 
he  must  return  it ;  and,  by  the  rescript  of  Antoninus,  the  same 
rule  is  to  be  observed  in  regard  to  all  persons,  Dig.  h.  t.fr.  15» 
§  6.  although  they  should  afterwards  offer  to  fulfil  the  same 
work.  Arg.  Dig.  h.  t.  fr.  24.  §  4;  compare  Neostadius  Curiae 
8upr.  decis.  82.  If,  however,  any  merchandise  has  been  saved 
from  the  ship,  then,  by  modem  usages,  the  freight  on  these 
should  be  paid  pro  ratd  for  the  proportion  of  the  voyage 
accomplished  ;  and  also  a  reward  for  saving  them  [salvage]  to 
the  seamen  of  the  vessel  {sodis  nauticis)  by  whose  vigilance 
they  have  been  saved ;  and  the  right  of  retention  of  the  goods 
[or  lien]  is  allowed  for  both  of  these.  Zee-Rechten  van  Kon. 
Philippus  nit.  Octob.  1663.  tit.  van  Schiphrekingen.  art.  12. 
vol.  1.  placit.  Holl.  pag.  816 ;  Zee-Rechten  van  Keyser  Corel. 
19  Jul  1651.  art.  40.  d.  vol  1.  pag.  792 ;  Artikel-Brief.  van 
de  Oo8t  Indische  Compa^nii.y  8  Martii.  1658.  art.  42.  vol.  2. 
placit.  HqU.  page  1288.  1289 ;  Hugo  Grotius  Manud.  ad 
Jurispr.  HoU.  lib.  3.  cap.  29.  num.  3  et  seq. ;  Kesponsa  Jurisc. 
Holl.  part  2.  consil.  153,  quaest.  2  ;  Jacobus  Coron  observat. 
24;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  58.  But 
when  the  impediment  has  not  arisen  through  either  party,  but 
the  rendering  of  the  services  or  the  voyage  agreed  for  has  been 
prevented  by  public  authority, — if  indeed  the  impediment 
occurred  immediately  from  the  fii'st,  before  the  voyage  was  begun, 
neither  party  remains  bound  to  the  other  on  such  a  contract, 
except  for  this,  that  they  must  bear  together  [i.e.,  jointly] 
expenses  ah-eady  made ;  Dig.  14.  2.  fr.  vlt.  §  1  {ad  leg.  Rliod. 
de  jactu) ;  Zee-Rechten  van  Keyser  Carel.  art.  36.  vol.  1.  pi.  HolL 
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792 ;  van  Kon.  Philippus  tit.  van  Schippers  en  Koopluyden.  art, 
4i,d.voL  l.pag.  807;  li eosteidms  Curiae  8up7\  decis.  15;  Grotius 
Manud,  ad  Jurispr.  HolL  lib.  8.  cap.  20.  n.  4.  5 ;  Responsa 
Jurisc.  HoU.  part  1.  consil.  210;  which  is  repeated  part  4. 
consil.  87 ;  and  neither  is  any  penalty  due  if  one  has  been 
contracted  for;  Placit.  ordinum.  general.  25  April.  1665.  vol.  8 
placit.  HoU.  Pag.  294.  in  fine  ;  nor  is  the  master  bound  after- 
wards to  make  the  voyage  on  the  cessation  of  the  public 
impediment,  unless  a  new  agreement  has  been  entered  into ; 
for  an  obligation  once  dissolved  cannot  be  revived  without  the 
consent  of  both  parties.  Neostadius  d.  decis.  15.  If  however 
the  public  prohibition  has  only  occurred  after  the  voyage  has 
been  commenced  and  partly  completed,  another  distinction  is 
made  by  our  shipping  laws.  For  if  the  ship  has  been  hired  on 
the  terms  that  sailing  from  here  the  goods  are  to  be  received  on 
board  elsewhere,  and  conveyed  here  or  to  some  other  place,  and 
the  magistrate  of  the  place  where  they  are  to  be  received  prohibits 
their  being  taken,  the  whole  hire  is  due  if  nothing  has  been 
obtained  by  the  master  from  the  prohibiting  magistrate.  Zee- 
Rechten  van  Keyser  Carel.  art.  85.  d.  vol.  1.  pag.  791 ;  Zee- 
Rechten  van  Kon.  Philippus,  tit.  van  Schippers  en  Koopluyden. 
art.  2.  d.  vol.  1.  pa^f.  SOiS.  But  if  when  the  ship  was  already 
in  a  foreign  country,  it  had  been  agreed  that  it  should  proceed 
thence  to  another  place,  and  there  take  in  its  cargo,  and  after 
it  had  reached  that  other  place  the  magistrate  there  prevented 
the  loading  or  removal  of  the  goods,  without  fault  of  the  master 
or  of  the  merchant,  it  is  enacted  that  half  the  hire  must  be  paid. 
Zee-Rechten  van  Kon.  Philippus  tit.  van  Schippers  en  Koop- 
luyden. art.  8.  vol.  1.  pi.  HoU.  pag.  806.  807  ;  Grotius  d.  lib.  8. 
cap.  20.  num.  2.  8. 

§  28.  It  must  not  be  overlooked  with  respect  to  the  pay- 
ment of  merces,  that  tenants  of  lands  cannot  be  compelled  to 
pay  rent  over  again  to  their  landlords  when  they  have  already 
paid  it  to  an  enemy  potent  at  the  time  in  the  country,  under 
compulsion,  in  good  faith  and  without  collusion,  if  they  were 
not  in  default,  as  understood  by  local  usage,  at  the  time  of 
the  hostile  occupation.  Arg.  Dig.  82.  1.  fr.  27.  §  ult.  {de 
legatis  III.).  Nor  is  the  text  in  Dig.  24.  3.  fr.  pen.  {soluto 
matrimonio)  opposed  to  this.  For  what  Publius  Mucins 
responded,  viz.,  that  the  dowry,  which  had  perished  in  the 
insurrection  in  which  Gracchus  was  slain,  should  be  made  good 
to  his  widow  Licinnia,  rests  on  this,  that  in  dowry  a  husband 
is  responsible  for  his  fraud  and  negligence,  and  the  insurrection 
occurred  by  the  fault  of  Gracchus,  d.  I.  pen.  Still  less  is  it 
opposed  to  what  Papinianus  wrote,  namely,  that  he  who  pays 
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to  a  praedo  the  hire  of  ships,  or  the  rents  of  blocks  of  buildings 
which  he  had  hired  from  the  owner,  is  not  thereby  discharged ; 
Dig.  12.  6.  fr.  55  {de  condicL  indeb.) ;  for  praedo  is  there  to 
be  accepted  in  the  sense  of  a  possessor  in  bad  faith  [i.e.,  a 
trespasser]  and  a  private  person  who  did  not  exact  payment 
by  force,  or  if  he  did  use  force  did  so  without  any  right ;  and 
the  case  is  different  from  that  of  an  enemy,  who  by  the  law 
of  nations  is  fortified  by  the  right  of  war,  and  who  is  distin- 
guished thereby  even  from  robbers  of  the  public  {praedones 
publici.*  Dig.  50.  16. /r.  118  {de  verb,  signif.) ;  Dig.  49. 15. /r. 
24  {de  captiv.  et  postlim.) ;  Matth.  de  Afflictis  decis.  150 ;  Ant. 
Faber  Cod.  lib.  4.  tit.  42.  dejin.  88;  Respons.  Jurisc.  Holl. 
part  1.  consil.  217  ;  Ant.  Matthaeus  de  auetion.  lib.  2.  cap.  6.  n. 
14.  15 ;  see,  however,  Placitum  ordinum  general.  6  Jul.  1678. 
vol.  8.  placit.  HoU.  pag.  249. 

§  29.  Not  only  may  the  locator  sue  for  the  merces  by 
the  actio  locati,  but  also  for  damage  done  by  the  fraud  or  culpa 
levis  of  the  conductor  to  the  things  given  in  hire ;  for  as  this 
is  a  contract  for  the  mutual  benefit  of  both  parties,  the  con- 
ductor is  responsible  for  ctdpa  [as  well  as  for  fraud].  Dig.  18. 
6.  fr.  5.  §  2  {commodati) ;  Dig.  50.  17.  28  {de  reg.  juris.). \ 
Therefore,  if  a  farm  should  be  deteriorated  by  unseasonable 
cultivation,  or  trees  or  vines  by  agricultural  operations  unskil- 
fully executed,  or  not  made  at  the  proper  time,  or  if  the  due 
care  of  farmhouses,  granaries,  or  water-courses  be  neglected, 
and  so  these  or  the  like  things  are  allowed  to  be  impaired,  the 
tenant  will  be  liable  to  the  landlord.  Dig.  h.  t.  fr.  25.  §  8. 
And  it  is  the  same  if  he  has  altered  the  use  of  the  land  leased, 
without  the  consent  of  the  landlord,  as  by  converting  a 
dwelling-house  into  a  stable  or  place  for  cattle,  pastures  into 
arable  land,  or  orchards  into  pasture ;  by  cutting  down  fruit- 
bearing  trees,  pulling  down  farm  buildings,  destroying  shrub- 
beries, walks,  avenues,  or  pleasure  grounds,  in  order  to  convert 
them  into  vegetable  gardens  or  something  else  yielding  profit. 
Arg.  Inst.  8.  24.  §  pen.  {h.  t.) ;  Dig.  h.  t.fr.  25.  §  5.  junct. ;  Dig. 

*  **  Hastes  are  those  against  whom  we  have  publicly  declared  war, 
or  who  have  publicly  declared  war  against  us:  others  are  latranes  or 
praed&iies,  roboers  or  plunderers/'    fiig.  50.  16.  118. 

t  For  it  is  a  general  rule  that  when  the  benefit  of  only  one  party  is 
contemplated  by  a  contract,  as  in  the  case  of  deposit,  or  of  loan  for  con- 
sumption (in  which  all  the  benefit  is  intended  generally  for  one  side  only, 
viz.,  the  person  who  makes  the  deposit  or  the  borrower),  the  other  party  is 
generally  only  liable  for  fraud ;  while  in  contracts  in  which  the  benefit  is 
mutual,  as  purchase,  hire,  partnership,  mortgage,  &c.,  the  parties  are 
respectively  liable  for  cuhni  or  negligence  as  well.  This  rule  is  expressly 
laid  down  by  XJlpian  in  tne  text  cited  from  Dig,  13.  4.  5.  §  2. 
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7.  1.  /r.  18.  §  4.  et  fr.  vlt,  (de  usufructu  et  qv>emad.  quia  utcU. ; 
Responsa  Jurisc.  Holl.  part  1.  consU.  215.  et  part  8.  vol.  1. 
consU.  18;  Leeuwen,  cen8.  Jor.  part  1.  lib.  4.  cap.  22.  num.  18. 
And  many  other  acts  are  enumerated  as  cuipae,  on  accomit  of 
which  the  person  who  takes  the  use  of  a  thing  on  hire,  or  who 
lets  out  his  labour,  is  responsible,  as  in  the  cases  in  which 
one  injures  hired  mules  by  overburdening  them;  Dig.  h.  t. 
fr.  80.  §  2;  or  when  the  driver  of  a  carriage  has  upset  it 
in  striving  to  pass  another,  and  caused  damage  to  the  goods  or 
passengers  ;  Dig,  h.  t.  fr.  18.  pr.  ;*  when  the  master  of  a  ship 
has  left  port  during  a  storm,  or  carried  goods  in  an  unseaworthy 
or  otherwise  unfit  ship  {in  navem  minus  idoneam) ;  Dig.  h.  t. 
fr.  18.  §  1;  when  the  master  has  taken  a  ship  into  a  river 
without  a  pilot,  and  being  unable  to  manage  it  on  a  storm 
arising,  has  lost  it  with  the  merchandise  ;t  when  a  fuller  has 
exchanged  clothes  given  him  to  be  cleaned,  or  mice  have  eaten 
holes  in  them,  or  when  one  has  taken  on  hire  the  use  of  moveable 
goods f  and  has  returned  the  goods  of  another,  t  Dig.  fr.  18. 
§  6.  h.  t.  The  act  of  a  third  party  is  also  ascribed  to  the 
culpa  of  the  conductor,  when  the  latter  has  afforded  occasion 
for  it  by  his  own  animosities  or  the  like,§  Dig.  h.  t.  fr.  25. 
§  4  ;  Arg.  Dig.  24.  8.  fr.  pen.  pr.  (solute  matrimonio),  or  could 
have  taken  proper  precaution  and  so  kept  the  thing  as  to 
prevent  damage  being  done  to  it  by  anodier.  Dig.  h.  t.  fr. 
11.  §  2 ;  Arg.  Dig.  h.  t.  fr.  18.  §  7 ;  Dig.  18.  6.  fr.  12.  18. 
14  {de  peric.  et  com.  rei  venditae);  Mascardus  de  probation, 
conclus.  894.  verbo  **  incendiwn  "  n.  16.  28.  24 ;  Sande  decis. 
Frisic.  lib.  5.  tit.  7.  defin.  2;  Hugo  Qrotius,  Manud.  ad 
JvHspr.  HoU.  lib.  8.  cap.  19.  n.  84.  85.  To  recount  all  that 
is  stated  in  this  title  and  scattered  throughout  the  law,  with 
regard  to  responsibility  for  culpa  under  this  contract,  would  be 
too  lengthy,  and  the  subject  has  already  been  partly  discussed 
in  the  title  de  lege  Aquilia  (Lib.  9.  tit.  2.). 

§  80.  What  has  been  said  will  have  suflSciently  shown  that 
in  this  contract  there  is  no  responsibility  for  culpa  levissima, 

*  But  the  utilia  action  on  the  Lex  Aquiliay  as  for  tort,  also  lies  in  this 
<2a8e  as  well.as  the  action  on  contract  ex  locato.    Dig,  ut  cit. 

t  That  is  to  say,  if  he  has  acted  against  the  wish  of  the  owner,  or  ven- 
txu*ed  the  river  at  an  improper  time  [and  therefore  with  undue  rashness, 
or  without  the  due  skill  which  was  reasonably  required  of  him] ;  or  if  the 
ship  was  not  in  a  fit  condition ;  for  in  all  these  cases,  which  are  cases  of 
culpa  y  the  Eoman  Law  allowed  a  remedy  ex  loccUo.     Dig,  ut  cit, 

X  The  words  italicised  are  not  in  the  passage  cited  from  the  Digest, 
hut  ttie  principle  laid  down  in  the  case  of  the  fuller  clearly  warrants  Voet*s 
text. 

§  As  when  a  neighbour  has  cut  down  trees  out  of  spite  to  him.  Dig. 
ut  cit. 
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unless  one  has  taken  this  on  himself  by  pact/  or  has  accepted 
hire  for  custody,  Dig.  h.  t.  fr.  40,  or  has  made  profession 
of  skill.  +  Dig,  h.  L  fr.  9.  §  pen. ;  Grotius  d.  lib.  8.  manud. 
cap.  19.  ntmi.  36  et  seq.  Whence,  if  one  has  given  on  hire 
casks  which  were  out  of  order,  without  his  being  aware  of 
their  condition,  and  wine  has  leaked  from  them,  he  is  liable 
for  the  id  qtu)d  interest,  and  his  ignorance  does  not  excuse 
him.t  Dig.  h.  t  fr.  19.  §  1.  And  if  a  gem  has  been  given 
to  be  set  or  carved,  and  it  has  been  broken,  the  person  who 
received  it  [for  this  purpose]  is  only  protected  [from  liability] 
when  the  accident  was  due  to  no  unskilfulness  on  his  part,  but 
solely  to  a  defect  in  the  article.  Dig.  h.  t.  fr.  13.  §  5.  Similarly^ 
if  one  has  undertaken  for  hire  the  transportation  of  a  column^ 
and  it  is  broken  in  its  removal,  transport,  or  erection,  he  is 
responsible  for  that  risk,  if  the  accident  happened  by  the 
negligence  of  himself  or  of  those  whom  he  employed ;  but 
there  is  no  **  culpa"  if  everything  has  been  done  which  would 
have  been  observed  by  the  most  careful  person.  And  the 
same  holds  in  respect  to  the  transport  of  vats  or  beams,  and  is 
equally  applicable  to  other  things.  Dig.  h.  t.fr.  25.  §  7.  This 
ought  not  to  be  considered  inequitable,  for  one  should  not 
attempt  a  thing  when  he  either  knows  or  ought  to  know  that 
by  his  own  want  of  skill  he  will  expose  another  to  risk.  Dig. 
9.  2./r.  8.  §  1.  ad  leg.  Aquil. 

§  31.  If  a  thing  which  is  the  subject  of  letting  and  hiring 
has  perished  by  fortuitous  accident,  it  perishes  to  the  owner, 
unless  the  other  has  taken  on  himself  the  risk ;  Dig.  h.  t.  fr. 
13.  §  5;  or  unless  the  owner  can  prove  that  the  accident 
resulted  from  the  concurrent  fault  of  the  person  who  took  it  on 
hire.§     Arg.  Dig.  h.  t.  fr.  13.  §  1.  2 ;  Gomezius  var.  resoltU. 

•  But  the  notion  of  any  distinction  between  culpa  levi^aiina  and  cuIihi 
levia  being  recognised  by  the  Civil  Law  has  now  been  exploded.  The  first 
term  only  occurs  (and  without  significance)  in  one  passage  of  the  Corpus 
Juris,  and  in  none  of  the  texts  from  it  here  cited.  See  note  to  Lib,  18. 
tit.  6.  §  2.  p.  138,  ante. 

t  **Artificium  prof essus  sit." 

X  In  this  case  it  is  supposed  that  the  party  who  hired  out  the  casks 
did  so  in  the  course  of  his  trade,  and  that  it  was  therefore  his  particular 
duty  to  have  perfect  articles,  and  to  know  of  defects  which  might  not  be 
obvious  to  persons  reposing  confidence  in  his  skill  and  special  knowledge 
of  his  own  business. 

§  **  Casum  ex  concurrente  conductoris  culpa  profluxisse."  The  word 
concurr elite  does  not  occur  in  the  text  cited ;  and  seems  only  to  have  the 
force  of  **  happening,"  or  *' concurrence  of  accident  with  culpa'*;  not 
of  culpa  concurring  on  both  sides  as  in  the  English  doctrine  of  con- 
tributory negligence,  based  on  the  maxim  of  Pomponius  in  Dig.  50.  17. 
203,  '*  Quod  quis  ex  culpa  suk  damnum  sentit  non  intelligitur  damnum 
sentire." 
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torn.  2.  cap.  8.  num.  vlt ;  Carpzovius  dejin.  for,  part.  2.  constit. 
26.  defin.  19.  Nay,  if,  for  certain  wages  agreed  upon,  an 
artificer  has  given  a  new  form  to  the  material  of  another,  and 
before  he  has  completed  it  or  returned  it  already  completed  to 
the  owner  of  the  material — the  latter  not  being  in  mora — ^it 
has  perished  while  with  himself  by  fire,  theft,  or  other  like 
misfortune,  without  fault  on  his  psoi;,  it  is  equitable  that  the 
owner  indeed  should  bear  the  loss  of  the  material  he  had  given, 
but  that  the  artificer  should  bear,  the  loss  of  the  price  of  his 
work.  Arg.  Dig.  h.  t.  fr.  86 ;  Bespons.  Jurisc.  HolL  part  1. 
conM.  214.  which  is  repeated  in  part  4.  conaU.  70.  Nor  can 
it  be  rightly  objected  that  according  to  Dig.  9.  2.fr.  27.  §  29 
{ad  Leg.  Aquil.)  a  special  agreement  is  necessary  in  order  that 
the  loss  of  a  thing  through  a  defect  in  the  thing  itself  should 
not  fall  on  the  artificer ;  Dig.  9.  2.  fr.  27.  §  29 ;  for  there  is 
no  novelty  in  special  pacts  being  made  for  what  is  already 
provided  by  the  common  law,  when  the  parties  are  either 
unskilled  in  the  law  or  desire  to  be  perfectly  safe  ;  and  that  we 
must  refer  the  pact  set  out  in  the  said  §  29  to  such  cases  is 
manifest  from  the  text  itself,  which  says  that  the  artificer 
'*  may  be  excused  if  the  cup  was  not  broken  by  unskilfulness." 
Ant.  Matthaeus  de  auction,  lib.  2.  cap.  10.  n.  16. 

§  82.  Lastly,  this  action  also  lies  for  the  restoration  of 
the  thing  at  the  end  of  the  hiring  in  the  same  state  in  which  it 
was  when  given ;  Cod.  h.  t.  (4.  65)  fr.  29 ;  and  failing  this,  if 
it  be  a  moveable,  the  conductor  will  be  condemned  to  pay  the 
value  as  sworn  to  against  him  by  judicial  oath  in  the  cause  ;* 
Dig.  h.  t.  fr.  48.  §  1 ;  but  if  it  be  an  immoveable,  and  he 
withholds  restitution  till  the  decree  in  the  cause,  he,  like  a 
trespasser  on  another's  possession,  is  condemned  to  render 
both  the  thing  itself  and  also  its  value.  Cod.  h.  t.  (4.  65)  fr. 
pen.  And  this  is  also  established  by  our  usages  in  so  far  as 
that  after  litis  contestation  he  is  bound  to  restore  to  the  owner, 
besides  the  land  and  the  expenses  of  the  suit,  half  the  value 
(pretium),  but  after  judgment  the  whole  value  and  the  id  quod 
interest  [both  damage  sustained  and  loss  of  profits];  and  if  he 
does  not  have  the  money,  he  must  pay  in  his  person.!  Edict. 
Caroli.  V.  22.  Jan.  1515.  vol.  1.  pi.  HoU.  pag.  363  et  seq. ; 
Politic.  Ordonnantie  van  Holland,  an.  1580.  art.  38.  34  ;  Placit. 

•  See  the  title  De  in  Litem  Jurando,  lib,  12.  tit.  3.  and  lib.  12. 
at.  2.  n.  7.  De  jurisjurando.  The  oath  is  taken  by  the  owner  himself. 
I  have  supplemented  the  author's  text  (which  is  defective  or  eUiptical  in 
this  respect)  from  the  text  in  the  Digest,  **  Quanti  in  litem  juratnm  fuerit^ 
damnabitur." 

t  Literally  **  with  his  skin." 
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ordm.  HoU.  26.  Sept.  1650.  vol.  2.  placit.  HoU.  pag.  2515 ; 
Bespons.  Jurisc.  HoU.  part  4.  consU.  84 ;  compare  Wassenaar 
pract.jvdic.  cap.  4.  n.  52.  et  cap.  T.n.let  seq.  Nor  can  the  resti- 
tution of  the  thing  hired  be  delayed  by  the  conductor  pleading 
the  exceptU)  dominii*  although  he  might,  be  able  easily  to 
prove  his  own  ownership,  but  he  must  by  all  means  first  sur- 
render the  possession  and  then  litigate  as  to  the  proprietorship, 
especially  when  the  lessor  sues  not  by  the  ordinary  actio  locati^ 
but  under  the  interdict  for  recovery  of  possession.  Cod.  h.  t. 
<4.  65)  fr.  25 ;  Neostadius  Curiae  svpr.  decis.  87 ;  Groene- 
wegen  ad  d.  I.  25.  Cod.  h.  t. ;  Wassenaar  |wact.  judic.  d.  cap.  7. 
n.  10.  Nevertheless,  it  is  true  that  a  third  party  may  inter- 
pose to  prevent  the  thing  being  restored  to  the  lessor  by  moot- 
ing the  question  of  ownership,  especially  under  our  usages 
which  sanction  the  jus  sistendi  sen  arrestandi  [i.e.,  the  right 
of  judicial  sequestration — Tb.].  See  Ant.  Faber  Cod.  lib.  8. 
tit  22.  dejin.  8.  Retention  of  the  subject  hired,  on  account  of 
expenses  and  improvements  on  it,  cannot  be  made  against  the 
will  of  the  locator,  if  the  latter  has  offered  sufiicient  security 
for  refunding  whatever  he  ought  to  restore  conformably  to  the 
agreement  of  parties,  or  to  the  law  or  custom  of  the  district. 
Placit.  ordinwm.  HoU.  26.  Sept.  1658.  art.  10  et  seq. ;  vol.  2. 
placit.  HoU.  pag.  2518;  Sande  de  prohibita  alienat.  part  8. 
cap.  8.  n.  vlt.  and  others  there  cited ;  Wassenaar  pi'oct.  judic. 
d.  cap.  7.  n.  84  et  seq.  ad  n.  41. 

[LocATio  Operis. — The  Letting  of  Work  on  Contract.] 

§  33.  Besides  Use  and  Services,  which  are  the  principal 
objects  of  locatio,  an  opus  may  also  be  let — ^namely, 
what  is  done  by  skilled  labour  {artijicis  opera).  This  takes 
place  when  an  artificer  hires  or  purchases  [redemit]  the  [job 
of  the]  execution  of  a  work;  and  he  is  thence  called  the 
redemtor  operis.\      Dig.  h.  t.  fr.  30.  §  8  ;  fr.  51.  §  1  ;>.  60. 

*  That  IB  to  say,  the  lessor  caimot  contest  his  lessor's  title  to  the 
ownership;  a  familiar  maxim  in  the  English  Law  of  Estoppels  in  the 
formula  that  a  tenant  cannot  dispute  his  landlord's  title. 

t  For,  it  must  be  remembered  that  Locatw  conduction  or  Hiring  and 
Letting,  is  of  three  kinds — viz.,  oonductio  reiy  when  a  thing— that  is  to  say, 
the  use  and  enjoyment  of  a  thing — ^is  hired ;  conducti o  operarum,  when 
services  or  labour  are  hired ;  and  conductio  operis,  when  a  person  for  reward 
undertakes  the  construction  or  doing  of  a  thing  or  j  ob,  as  when  one  contracts 
to  build  a  house.  In  locatio  rei  and  locatio  operarum  the  person  who  lets  the 
thing  or  labour,  and  receives  the  rent,  hire  or  wages,  is  called  the  locator; 
and  ne  who  pays  the  rent,  hire,  or  wages,  receivmg  the  use  of  tiie  thing 
or  services,  is  called  the  conductor :  but,  by  what  seems  an  anomaly,  in  the 
case  of  locatio  operis  (as  our  author  proceeds  to  explain),  the  person  who 
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§  3 ;  Dig.  20.  2.  Jr.  1  {in  qvih.  ccmsis  pign.  vd.  hypoth.  tacit, 
contrah.) ;  Dig.  42.  5.  Jr.  24.  §  1  {de  reb.  auctor  jud.  possid. 
vel  vend.).  Though  in  another  sense  those  are  also  called 
redemtores  who  take  in  rent  or  farm  the  right  of  exacting 
a  certain  tax  or  tribute,  such,  for  example,  as  portage  dues 
or  bridge  tolls,  Dig.  h.  t.Jr.  60.  §  6,  or  the  transport  of  grain 
and  the  like  from  one  place  to  another.  Cod.  h.  t.  (4.  65) 
fr.  14.  In  this  locatio  operis  the  conductor  receives  and  the 
locator  gives  the  hire,  though,  on  the  contrar}',  in  locatio 
usuB  and  locatio  operarum  the  locator  receives  and  the  con- 
dilator  pays  the  hire ;  Dig.  h.  t.  Jr.  51.  §  1 ;  fr.  60.  §  4 ; 
although  it  is  also  true  that  the  conductor  operis  may  at 
the  same  time  be  called  the  locator  operae^  inasmuch  as  an 
artificer  who  takes  on  hire  the  [job  of]  building  a  block  of 
houses  or  of  doing  some  other  work  of  the  kind,  lets  out  his 
labour  {elocat  8tuim  operam),  that  is  to  say,  the  obligation 
(necessitatem)  of  doing  the  thing.  Dig.  h.  t.fr.  22.  §  2.  And 
hence  it  is  that  Marcellus,  in  discussing  whether  a  conductor 
locans  [i,€.,  a  hirer  letting]  to  a  number  of  persons  can  sue 
each  in  solidum,  calls  him  the  conductor,  because  he  is  -the 
redeinptor  (or  contractor)  for  an  opus  [or  job]  from  a  number  of 
persons,  and  at  the  same  time  he  is  said  to  have  let  (locasse) 
inasmuch  as  the  conductio  operis  includes  the  locatio  operarum, 
Dig.  h.  t.  Jr.  47  [i.e.,  the  hiring  of  the  work  includes  the 
letting  of  services  or  labour]. 

§  34.  The  execution  of  a  work  [or  job,  opus]  is  let  out 
either  in  gross  {in  aversione),  or  according  to  measurement  {in 
pedes  mensurasve),  or  for  hire  to  be  paid  for  each  day.  Dig.  h.  t. 
fr.  80.  §  Q;  Jr.  S6.fr.  51.  §  1.  And  he  who  takes  on  him- 
self the  execution  of  the  work  may  do  it  either  by  himself  or 
by  another  whom  he  substitutes  in  his  place,  or  he  may  sublet 
it  to  another;  Dig.  45.  l./r.  48;  fr.  38.  §  21  {de  verbor.  oblig.) ; 
Arg.  Cod.  1.  S.fr.  16  {de  episcop.  et  clericis),  in  which  case  the 
first  redemptor*  is  also  liable  for  the  negligence  of  his  sub- 
stitute, if  the  latter  executes  the  work  amiss;  for  he  [the 
redemtor]  is  not  free  from  culpa  in  having  committed  its 
execution  to  another  less  skilful  or  less  careful  person.  Dig. 
11.  6./r.  2.  §  1  {si  mensor  fals.  mod.  dixerit) ;  Cod.  1.  3./r.  21 
{de  episcop.  et  ilericis) ;  Inst.  1.  28  {de  curatoribus).  But 
vicarious  services  are  not  admitted  in  conductio  operis  when  it 

undertakes  the  execution  of  the  work  or  job  (the  redemptor  operis),  and 
who  receives  the  wages,  is  called  the  conductor,  and  he  who,  lettmg  out  the 
job,  pays  the  contractor  for  it,  is  called  the  locator.  Compare  Warnkoenig's 
ImtiiuteSy^  890  et  aeq. 

*  In  English  parlance,  the  **  contractor  for  the  work." 
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has  been  agreed  between  the  employer  (locator)  and  the  con- 
tractor (redemptor)  that  the  latter  shall  do  it  by  his  own  labour, 
for  there  is  a  wide  diflference  in  the  genius,  habits,  system,  and 
training  of  artificers.  Dig.  46.  8./r.  31  (de  solution,).  Nor 
when  it  appears  to  have  been  the  wish  of  a  testator  who  had 
directed  an  heir  or  legatee  to  do  a  work,  that  it  should  be  done 
by  such  person  himself.  Dig.  32.  1  (de  legatis  III.).  And 
it  is  the  same  if  in  hiring  out  the  work  its  execution  by  a 
particular  person  has  been  chosen,  which  may  be  of  a  character 
wanting  in  others,  or  at  least  depends  in  some  manner  on  the 
estimation  and  preference  (aestimatio  et  affectio)  of  the  locator, 
as  when  one  has  commissioned  a  painting  by  Apelies  or 
Parrhasius ;  for  it  is  plain  that  the  work  of  a  substituted 
painter  will  not  be  equally  valued  by  the  admirers  and 
cultivators  of  this  art.  Aiidr.  Gayl.  Ub.  1.  observ.  97.  n.  8 
et  seq.  ;  Menochius  de  praesumpt.  lib.  6.  praesumpt.  92 ; 
Perexius  Cod.  h.  t.  n.  locari  qvoque,  11 ;  Ant.  Matthaeus  de 
obligat.  disput.  21.  thes.  6. 

§  35.  There  are  a  variety  of  things  which  come  into 
consideration  in  locatio  operis :  for  instance,  the  approval  or 
disapproval  of  the  work ;  the  risk ;  the  place  and  the  time 
where  and  within  which  it  is  to  be  completed ;  and,  lastly,  the 
hire  to  be  paid.  As  respects  the  approval :  this  may  be  made 
to  depend  on  the  decision  either  of  the  employer  (locator)  or  of 
a  third  party.  It  is  subject  to  the  discretion  of  the  employer 
himself  or  his  heir,  when  it  has  been  so  agreed  between  the 
contracting  parties;  in  which  case  it  is  considered  to  have 
been  agreed  that  the  question  whether  the  employe  (conductor) 
had  completed  the  work  in  the  manner  prescribed  bj'  the 
employer  (locator)  is  to  be  determined  as  it  would  be  by  a  bonus 
vir  ;  so  that  the  employer  cannot  disapprove  of  [or  reject]  it 
wlien  it  would  be  approved  by  a  bonus  vir  as  having  been  done 
according  to  the  employer's  desire.  Dig.  h.  t.fr.  24 ;  pi\  Dig, 
88.  l.fr.  30  (de  operis  libertor.)  junct. ;  Dig.  50. 17.  22.  ^  1  (de 
reg.  juris).  Whence  also,  if  the  job  of  building  a  house  has 
been  let  on  the  terms  **  subject  to  the  approval  or  disapproval 
of  the  locator  or  his  heir,'*  and  the  redemptor  [contreLCtor]  has 
made  some  alterations  in  the  work  by  the  wish  of  the  locator, 
Labeo  has  responded  that  though  the  work  is  not  indeed  done 
according  to  the  terms  of  the  letting  [i.e.y  the  original  con- 
tract], yet  since  the  alteration  was  made  in  accordance  with  the 
wish  of  the  locator,  the  redemptor  must  be  absolved  ;  just  as  if 
he  had,  in  the  judgment  of  a  bonus  vir,  completed  the  work 
according  to  the  locator's  original  specification.  Dig.  h.  t.fr. 
60.  §  3.     The  rule  which  holds  in  purchase,  viz.,   that  the 
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determination  of  the  price  cannot  be  left  to  the  discretion  of 
the  purchaser,  Dig.  18.  l.fr.  85.  §  1.  (de  contrah.  empL),  is  not 
a  valid  objection  to  what  has  been  stated ;  for  it  has  to  be 
considered  that  the  thing,  the  quality,  and  the  quantity  to  be 
rendered  may  be  left  to  the  discretion  of  the  creditor,  or  of  the 
*  debtor,  provided  there  is  an  efficacious  obligation  to  render  or 
pay  something ;  so  that  in  that  case  the  discretion  of  the  debtor 
or  creditor  is  to  be  accepted  for  that  of  a  bonus  vir.  Dig.  17. 
2.yr.  6  {pro  socio) ;  Cod.  5.  ll.fr.  3  {de  dotis  promiss.) ;  Dig. 
38.  l./r.  30  {de  operis  lihert.) ;  Dig.  50.  11., fr.  22.  §  1  {dereg. 
juris)  ;  Dig.  18.  1.  fr.  7  {de  contrah.  empt.).  It  may  also  be  left 
to  the  discretion  of  a  creditor  whether  he  desires  that  a  thing 
be  due  to  him  or  not ;  on  which  principle  a  legacy  holds  which 
has  been  given  on  the  condition  **  if  the  legatee  wishes  it."* 
Dig.  35.  1.  6  {de  condit.  et  demonstrat.) ;  Dig.  30.  l./r.  65  {de 
legatisl.) ;  and  a  sale  is  good  in  these  terms,  **  that  the  slave 
be  sold  to  you  for  so  many  gold  pieces,  if  you  are  satisfied  with 
him  within  a  certain  time.**  Inst.  3.  24.  §  pen.  {de  empt.  vendit.) ; 
Dig.  18.  l.fr.Q  {de  contrah.  empt.) ;  and  so  also  is  the  conditioh 
under  which  a  thing  is  sold  ad  gustum  (on  taste  or  trial),  inas- 
much as  the  purchaser  may  reject  it  after  tasting ;  Dig.  18.  1. 
fr.  84.  §  5  ;  in  whicli  cases  the  purchaser,  who  is  "  creditor  ** 
for  the  things  to  be  delivered  to  him  under  the  sale,  decides 
whether  he  wishes  these  things  to  be  due  to  him  ex  empto.  But, 
on  the  other  liand,  it  cannot  be  left  to  the  discretion  of  a 
debtor  whether  or  not  he  will  be  bound.  Dig.  18.  l./r.  7  {de 
contrah.  empt.) ;  Dig.  18.  4.  fr.  2.  §  3  {de  eo  quod  certo  loco) ; 
Dig.  45.  l./r.  17  {deverbor.  obligat.).  Which  being  granted,  the 
text  in  Dig.  18.  l./r.  35.  ^  1  {de  contrah.  emt.)  is  not  opposed 
to  what  has  been  said,  for  there  the  purchaser  was  debtor  for 
a  price  to  be  determined  at  his  own  discretion ;  and,  by  not 
fixing  any,  might  bring  about  the  result  that  he  should  owe 
nothing,  while  here,  on  the  other  hand,  the  locator  is  creditor 
for  the  opus  which  is  to  be  approved  at  his  discretion. 

§  36.  When  the  approval  of  the  work  has  been  left  to  the 
decision  of  a  third  party,  such  decision  must  be  in  accordance 
with  what  would  be  the  judgment  of  a  bonus  vir  on  the  question 
whether  the  quality  of  the  work  corresponds  or  not  with  the 
agreement  between  the  locator  and  conductor.  For  it  is  not 
within  his  province  to  decide  anything  regarding  the  time 
within  which  the  work  should  be  completed,  but  only  as  to  the 

*  And  it  will  not  belong  to  the  heir  of  the  legatee,  unless  the  legatee 
has  himself  expressed  his  wish,  the  condition  being  one  personcJ  to 
himself. 
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goodness  of  the  work;  so  that  he  can  neither  limit  nor  extend  the 
time  defined  by  the  contract,  unless  this  function  also  formed  part 
of  the  terms  of  the  contract.  Dig.  h.  t.fr.  24.  jpr.  And  the  award 
of  such  third  party  must  stand  unless  he  has  decided  unjustly 
{nid  is  inique  arbitrattis)  or  he  has  been  induced  by  fraud 
on  the  part  of  the  contractor  to  approve  a  work  which  he  other- 
wise would  not  have  approved.  For  even  if  there  has  been  no 
fraud  on  the  part  of  the  contractor,  but  the  award  made  is 
manifestly  inequitable  (iniquum) ,  it  will  be  corrected  in  an  action 
bqnae  fidei.  Dig,  17.  2.  fr.  79  {pi'o  socio).  If,  however,  the 
approval  of  the  work  has  been  obtained  by  the  redetntoi'^s  fraud, 
it  is  held  void,  and  just  as  if  there  had  been  no  approval  by  the 
third  paily.  Dig.  h.  t.fr.  24.  pr.  If  the  third  party  will  not, 
or  in  consequence  of  death,  insanity,  or  other  reason,  cannot 
approve  a  work  which  has  been  completed,  the  locatio  opeiis 
will  not  therefore  be  void,  as  if  there  had  been  the  failure  of 
some  condition  of  the  contract.  For  although  there  is  con- 
sidered to  have  been  no  hiring  or  purchase  when  a  third  party, 
to  whose  decision  the  amount  of  the  hire  or  price  has  been 
left,  has  failed  to  decide  this.  Dig.  h.  t.  fr.  25  p7\  ;  Inst.  3.  24. 
§  1.  injine  (de  empt.  et  vendit.)  ;  Cod.  4. 88.fr.  idt.  (de  contrah. 
empt.)f  this  rule  is  not  applicable  to  the  approval  of  a  work ;  for 
the  essence  of  hire  and  purchase  is  wanting  when  the  price  has 
not  been  fixed  by  the  referee,  and,  in  the  words  of  the  texts 
just  cited,  they  are  **  as  if  no  hire  or  no  price  had  been  deter- 
mined "  ;  and  moreover,  such  a  contract  is  not  considered  to  be 
an  absolute,  but  merely  a  conditional  one,  and  on  the  failure 
of  the  condition  the  whole  obligation  under  the  contract  also 
necessarily  fails,  d.  II.  But  when  a  work  is  given  on  hire, 
on  the  terms  that  its  execution  must  be  approved  by  a  third 
person,  the  locatio  is  absolute  {pura,  unconditional),  for  both 
the  merces  or  wages  and  an  opus  to  be  done  on  certain  terms 
have  been  settled  by  mutual  consent  from  the  first,  and  there 
is  no  failure  of  the  essence  of  the  contract  itself  before 
approval  by  a  third  party,  but  his  award  has  only  to  deal  with 
the  implement  of  an  absolute  and  perfected  contract,  viz.,  with 
the  question  whether  the  work  has  been  completed  in 
accordance  with  the  contract  {secundum  legem  conductionis) ; 
the  decision  of  which  question  would,  in  any  event,  have 
belonged  to  the  judge,  if  the  parties  had  not  elected  the 
award  of  a  thiid  party  as  to  the  approval  of  the  work, 
and  if,  on  the  conductor  sueing  for  the  hire,  the  locator 
had  pleaded  that  the  work  had  not  been  done  in  conformity 
with  the  terms  \lex\  of  the  hiring.  So,  therefore,  in  our 
case,  if  the  third  party  has  neither  given  his  approval  nor 
disapproval  of  the  work,  the  judge  must  decide  whether  the 


Digitized  by  LjOOQIC 


LOCATIO  OPERIS. — THE  RISK.  241 

redemptor  operis  has  satisfied  the  terms  of  his  contract.  The 
case  is  nearly  similar  to  that  of  a  father  who  has  promised  to 
give  such  dowry  to  his  son-in-law  as  may  be  determined  either 
by  himself  or  by  a  third  party,  and  who  can  be  compelled, 
failing  the  award  of  the  third  party,  to  give  a  suitable  dowry 
in  accordance  with  his  own  means  and  the  rank  of  the 
husband ;  because  even  independently  of  an  award  the  father's 
promise  would  have  been  efficacious,  inasmuch  as  fathers  are 
bound  to  settle  dowry  on  their  daughters.  Dig.  28.  3.  fr.  69. 
§  4  {dejure  dot.)  junct.  23.  2.fr.  19  {de  ritu  nupt.) ;  Cod.  5. 11. 
fr.  tdt.  in  med.  {de  dotis  promiss.) ;  Dig.  32.  l./r.  43  (de  Ugatis 
III.) ;  Dig.  31.  tit.  1  {de  legatia  II.). 

§  37.  With  respect  to  the  risk  (perictdum)  of  the  opus,  a 
distinction  has  to  be  made  between  one  given  out  in  gross  (per 
aversionem)  and  one  by  the  foot  or  measurement.  If  in  gross, 
the  risk  of  the  work  pertains  to  the  **  conductor*'  [i.e.,  the 
party  who  undertakes  its  execution],  until  it  has  been  approved 
by  the  "  locator,"  when  being  badly  executed  it  has  perished 
before  approval  by  the  fault  of  the  conductor;  Dig.  h.  t.fr. 
51.  §  1.  fr.  ult. ;  whether  it  had  been  agreed  that  one  lump 
sum  was  to  be  paid  on  the  completion  of  the  whole  work, 
or  that  a  certain  hire  should  be  paid  to  the  contractor  (redemptor 
operis)  for  each  day ;  provided  the  entire  completion  (univer- 
sitas  consrnnmationis)  lay  on  the  conductor :  for  if  the  hire  had 
been  so  constituted  for  separate  portions  that  the  finishing  of 
the  work  would  be  in  the  discretion  of  the  owner  or  locator, 
then  the  conductor  is  under  no  responsibility  to  the  owner  for 
the  goodness  of  it.  Dig.  h.  t.fr.  51.  §  1 .  in  fine.  Plainly,  if  a  work 
has  fallen  down  when  incomplete  and  before  it  has  been  ap- 
proved, not  through  any  defect  in  itself,  but  in  the  soil,  such 
loss  will  fall  on  the  locator  rather  than  on  the  conductor.  Dig. 
k.  t.  d.  I.  ult.  junct. ;  Dig.  h.  t.  fr.  83.  pr.  If  the  work  has 
perished  by  fortuitous  accident,  as  by  fire,  movement  or  un- 
wonted tremor  and  concussion  of  the  earth,  and,  generally, 
by  vis  major  or  vis  divina,  if  it  was  already  such  that  it 
ought  to  have  been  approved  of,  the  loss  will  pertain  to  the 
locator,  unless  it  has  been  otherwise  agreed  ;  Dig.  h.  t.fr.  86. 
in  fine  junct.  fr.  87.  But  if  it  was  incomplete,  so  that  its 
approved  could  not  have  been  demanded,  such  an  accident 
would  rather  be  at  the  risk  of  the  conductor  himself.  Arg.  d. 
fr.  37.  h.  t.  And  this  view  is  sustained  by  the  decision  that 
when  one  has  stipulated  for  the  erection  of  a  block  of  buildings 
for  himself,  or  when  an  heir  has  been  directed  to  build  one  for 
a  legatee,  and  after  a  portion  of  it  has  been  built,  it  is  con- 
sumed by  fire — in  that  case  the  whole  time  requisite  for  its 
C.P.  R 
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erection  anew  mast  be  allowed  to  the  person  who  is  under  the 
obligation  for  its  construction,  before  any  suit  can  be  brought 
for  [damages,  that  is  to  say  for]  the  amount  of  the  other's 
interest  in  the  non-praestation  of  the  work;  Dig,  45.  l./r.  15. 
iunct.  fr.  14.  {de.  verb,  oblig.)  ;  which  concession  of  the  entire 
period  would  be  superfluous,  if,  after  the  fire,  the  person  on 
whom  the  necessity  of  constructing  the  house  was  imposed  by 
contract  or  the  last  will  of  a  testator  had  not  been  bound  to 
complete  the  entire  work  from  the  beginning.     Nor  is  the 
response  of  Javolenus  contrary  to  this  when  he  says :  **  Marcius 
took  on  hire  the  construction  of  a  house  for  Flaccus,  and  after 
a  portion  of  the  work  was  finished  the  building  was  shaken  by 
a  terrae  Tnotvs.     Masurius  Sabinus   [was  of  opinion]    that  if 
this  happened  by  a  natural  cause  (vi  naturali)^  such  as  a  terrae 
motuSf  the  risk  was  on  Flaccus,'* — and  so  on  the  locator.    Dig. 
h.  t.  fr.  59.     For,  by  the   expression  terrae  motus   is  there 
meant  not  such  an  unusual  concussion  of  the  earth  as  makes 
even  mountains  to  subside  and  houses  to  fall,  and  produces 
other  marvellous  natural  phenomena,  the  causes  of  which  are 
investigated  at  length  by  Seneca  in  Qtuestionum  naturalium, 
lib.  6.  cap.  4  et  seq.,  usque  ad  Jinem,  but  rather  the  slighter 
and  more  gentle  subsidence  of  gi'ound  yielding  under  a  weight 
placed  on  it  which  it  is  unequal  to  bear,  and  therefore  that 
vitium  of  the  ground  itself  (illud  vitium  soli)  to  which  the  juris- 
consult Labeo  refers  in  Dig.  h.  t.  fr.  ult.,  and  also  Gains, 
when  he  says  that  a  usufructuary  may  claim  that  the  proprietor 
shall  give  him  security  d^  vitio  soli,  as  the  proprietor  recipro- 
cally exacts  security  de  vitio  operis  in  case  of  the  usufructuary 
erecting  any  buildings;  Dig.  39.  2./r.  20  (de  damno  infecto); 
the  damage  resulting  from  which  defect  in  the  soil  pertains  to 
the  locator,  as  already  shown  from  Dig.  h.  t.  fr.  ult.     The  loss 
from  every  kind  of  movement  of  the  earth  would  not  indeed 
have  fallen  on  Flaccus,  for  Javolenus  only  spoke  of  that  which 
happened  by  a  natural  cause  [so.  in  the  ordinary  course  of 
nature]  [natwrali  vi) ;  now  this  occurs  when  buildings  pressing 
on  the  underlying  earth  move  and  displace  the  soil,  causing  it 
to  yield  to  their  weight ;  whence  also  Ulpian  said  that  **  the 
sandy  or  marshy  nature  of  a  place  is  a  naturale  vitium.''     Dig. 
39.  2./r.  24.  §  2  (de  damno  infecto).     Such  a  movement  of  the 
earth  arising  naturally  and  from  the  nature  of  the  soil  (a  vi 
naturale,  solique  vitio)  has  nothing  in  common  with  that  kind 
which  is  wont  to  be  associated  and  compared,  as  regards  its  effect 
in  law,  with  the  violence  of  a  torrent,  of  the  sea,  tempest,  or  fire, 
and  which  is  plainly  reckoned  among  fortuitous  accidents,  and 
pertains  not  to  vis  naturalis,  but  rather  to  vis  divina,  Dig.  39. 
2.  fr.  24.  ^  4..  et  5  (de  damno  infecto),  which  the  jurisconsults 
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also  call  **ri«  ma^or''  Dig.  h.  t.  fr,  25.  §  6./r.  36.  and  ''vis 
inagna^''  Dig.  18.  6./r.  2.  §  1.  in  fine  (de  peric.  et  commod.  rei 
vend.),  and,  finally,  "  damnum  contra  consuetudinem.''  Dig.  18. 1. 
fr.  78.  de  contrah.  empt.junct. ;  Dig.  h.  t.  fr.  25.  §  6.*  But  if  the 
work  has  been  hired  out  not  in  gross,  but  by  the  foot  or  measure- 
ment, t]ie  risk  arising  from  a  fortuitous  and  unusual  accident 
is  with  the  locator  so  far  as  the  work  has  been  already  measured 
to  him  b}'  the  redemptor  [contractor  for  the  job]  or  at  least  was 
in  such  a  state  that  it  could  and  would  have  been  measured  but 
for  something  depending  on  the  locator  himself,  which  prevented 
its  being  measured  and  approved.  Dig.  h.  t.  fr.  36 ;  for  in  this 
case  of  fortuitous  accident  even  an  unfinished  work  behoves  to 
be  measured;  Dig.  h.  t.fr.  80.  §  3.  In  other  cases,  when  the 
risk  of  a  work  hired  out  by  the  foot  or  measure  pertains  to  the 
locator,  and  when  to  the  conductor,  is  to  be  determined  according 
to  the  same  distinctions  as  have  been  already  stated  above  in 
respect  to  a  work  hired  out  in  the  gross.  Dig.  h.  t.fr.  36. 
Plainly,  when  the  locator  has  once  approved  the  work,  whether 
hired  out  in  gross,  or  by  the  foot  or  measurement,  all  the  risk 
immediately  begins  to  be  with  him,  although  it  collapses  after- 
wards from  a  defect  in  the  work  itself  and  by  the  fault  of  the 
redemptor  (contractor) ;  for  he  must  impute  the  loss  to  his  own 
facility  in  its  approval ;  in  the  same  way  as  one  who  has  accepted 
a  pauper  as  a  surety  as  though  he  were  wealthy,  and  so  has 
approved  of  him,  cannot  afterwards  reprobate  what  he  has  so 
approved,  nor,  on  the  pretext  of  poverty,  demand  that  another 
surety  be  substituted;  Dig.  46.  fr.  8  in  fine  (de fidejussor,  et 
mandator.) ;  Dig.  86. 4./r.  3.  §  ult.  {ut  in  possess,  legat.  veLfiduc. 
serv.  causa  esse  liceat.) ;  unless  the  locator  has  been  induced  to 
approve  of  the  defective  work  by  the  fraud  of  the  redemptor.  Arg. 
Dig.  h.  t.  fr.  24.  pr.  in  fine.  But  by  an  imperial  rescript,  when 
a  work  has  been  completed  but  not  yet  approved,  the  locator 
may  complain  of  a  defect  at  any  time  within  fifteen  years  after 
the  completion  of  the  work ;  Cod.  8.  12.  fr.  8  {de  operihns  pub- 
licis) ;  which  constitution,  although  expressed  in  more  general 
terms,  must  (as  rightly  pointed  out  by  Ant.  Matthaeus,  de  auction, 
lib.  2.  cap.  10.  n.  18.),  be  taken  as  referring  to  a  work  not  yet 


♦  The  separation  by  the  Jurists  of  via  naturcUis  from  vw  divina  seems 
abundantly  open  to  cntidsm  if  regard  be  had  merely  to  choice  of  terms ; 
but  the  distinction  itself  is  intelligible  enough  in  its  application.  For  a 
vitium  soli  may  be  readily  understood  as  something  inherent  in  and  depend- 
ing on  the  physical  constitution  of  the  soil  only,  and  called  **  naturaHs  " 
rather  in  the  sense  of  crdinary,  and  so  distinguishable  from  the  extra- 
ortii/iary  phenomena  to  which  the  expression  **  divina"  weis  specially  and, 
it  were,  mir  excellence j  applied,  as  supposed  to  be  caused  by  a  supernatural 
and  special  interposition  of  the  divimty. 

R  2 
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approved,  conformably  with  the  general  principles  of  the 
previous  law.*  Meanwhile  it  must  be  observed  generally  re- 
garding locatio  operis  that  when  a  plurality  of  persons  have 
undertaken  the  execution  of  the  same  work  together,  and  it 
collapses  through  a  defect  in  itself,  they  are  not  liable  each 
in  8olidu7n,  but  each  is  to  be  sued  only  for  his  own  share, 
unless  they  have  all  bound  themselves  in  solidnm  for  its 
completion  {perfectionem) ;  Arg.  Dig.  45.  2.  /r.  11.  §  1.  2 
{de  dtiobus  rei  constituendis) ;  for  although  the  obligation  is 
indivisible  as  respects  the  work  itself,  in  so  far  as  any  one  of  the 
redemptors  does  not  satisfy  the  obligation  to  the  locator  by 
executing  a  part  of  the  work,  and  its  performance  {effectas 
operis)  cannot  be  broken  into  portions ;  Dig.  45.  l./r.  85.  §  2» 
{de  verb,  ohlig.)  ;  Dig.  82.  1.  fr.  11.  §  23.  24  {de  legatis  III.) ; 
nevertheless  the  satisfaction  of  the  penalty  or  damages  in  case 
of  the  work  not  being  completed  (perfectum)  admits  of  division 
among  all  the  redemptors,  and  payment  of  his  share  thereof 
by  each.t  Dig.  45.  l./r.  72  {de  verb,  oblig.);  Ant.  Matthaeus 
de  av<;tion.  lib.  2.  cap.  10.  n.  19  ;  Wissenbach  ad  Pand.  vol.  2. 
disp.  41.  n.  17. 


♦  The  rescript  merely  says  fifteen  years  ab  opere  perfectOf  but  does 
not  expressly  add  necdum  probato. 

t  The  words  of  the  text  are  "  Poenae  (<fec.)  praestatio  in  casum  open's  non 
perfectly  inter plures  divisionem  patitur  partisque  solntionem.^*  Stipulations 
Dy  a  plurality  of  persons  are  either  divisible  or  indivisible j  and  they  admit  of 
this  fourfola  division : — (1st)  such  as  are  divisible  both  as  regards  the 
obligation  and  its  discharge  {solutio) ;  (2nd)  such  as  are  indivisible  m  respect 
to  both ;  (3rd)  such  as  are  divisible  in  respect  to  the  obligation,  but  indi- 
visible as  respects  the  discharge  ;  (4th)  such  as  are  indivisible  as  respects 
the  obligation,  but  divisible  as  regards  the  payment,  discharge,  or  solution 
So  Paulus  in  Dig,  45.  l./r.  85.  In  \^q  first  case  money  promised  by  a 
defunct  can  both  be  sued  for  from  the  heirs  and  discharged  by  them  in 
their  respective  shares,  each  being  liable  only  for  a  part.  In  the  second 
case  (for  example)  if  a  defunct  tSis  directed  some  opw*  to  be  done,  the 
whole  opus  must  be  sued  for,  and  each  of  the  heirs  is  liable  in  solidum, 
**  for  the  accomplishment  of  the  work  cannot  be  divided  into  parts"  quia 
operis  effectus  in  partes  scindi  non  potest.  And  what  cannot  be  divided 
into  parts  is  due  from  each  of  the  neirs.  Dig.  45.  l./r.  85.  and  50.  17. 
192.  So  also  a  rieht  of  way :  each  heir,  &c.,  being  liable  in  solidnm. 
In  the  third  case,  the  example  given  in  Dig.  50.  17.  192.  is  the  case  of  a 
stipulation  for  a  slave  not  particularised.  The  claim  may  be  divided,  but 
not  the  discharge  of  it,  otherwise  it  would  be  lawful  for  the  heirs  to  dis- 
charge it  by  giving  different  parts  of  different  men,  which  [besides  being 
absuSpdl  would  be  allowing  to  the  heirs  what  the  defunct  had  no  right  to 
do.  The  fourth  case,  in  which  the  obligation  is  indivisible  but  the  dis- 
charge divisible,  is  illustrated  by  the  action  for  breach  of  warrantry 
against  eviction,  in  which  all  the  heirs  are  sued  in  solidum,  for  the  sale 
is  to  be  defended  as  a  whole,  it  being  indivisible  in  its  nature,  but  each 
heir  of  the  vendor  is  only  cast  in  his  own  proportion.  (Abstracted  from 
Pothier's  Pand.  Justin.  45.  1.  num.  69 — 75). 
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§  88.  The  work  must  be  wholly  completed  within  the 
period  provided  by  the  contract,  unless  it  be  found  that  so 
short  a  time  has  been  fixed  for  this  that  it  is  not  in  nature 
possible  to  bring  a  work  of  such  magnitude  to  a  termination  in 
so  limited  a  period ;  in  which  case  indeed  the  wliole  obligation 
should  rather  be  considered  void  by  reason  of  the  promise  of 
an  impossibility.*  Arg.  Dig.  h.  t.fr.  58.  §  1 ;  Dig.  13.  4t.fr.  2. 
^  6  {de  eo  quod  certo  loco)  ;  Inst.  3.  16.  §  31  {de  verb,  oblig.) ; 
Dig.  44.  7.  fr.  38  {de  obligat.  et  act.) ;  Dig.  50.  17.  fr.  186 
(de  reg.  juris.).  If  no  time  has  been  fixed,  such  a  period  is 
considered  to  have  been  tacitly  intended  for  the  completion  of 
the  work  as  would  suffice  in  the  opinion  of  a  bonus  vir,  so  that 
no  suit  can  be  brought  on  that  account  for  the  id  quod  interest 
or  promised  penalty  before  the  lapse  of  such  a  time  as  will 
conveniently  admit  of  its  being  finished.  Dig.  45.  l./r.  14. /r. 
15.  fr.  7Q.fr.  98.  §  1  (de  verb,  obligat.) ;  Dig.  h.  t.fr.  58.  §  1. 
And  neither  can  the  same  work  be  relet  to  another  person 
before  the  expiry  of  the  time  agreed  on  for  its  completion  has 
passed,  when  a  pact  has  been  annexed  ''that  it  shall  be  lawful 
to  relet  it  if  not  completed  within  the  time.*'  Dig.  h.  t.fr. 
13.  §  10. 

§  39.  And  the  work  must  be  done  in  the  place  agreed 
upon ;  so  that  a  promissor  doing  it  elsewhere  does  [as 
it  were]  nothing,  and  is  in  no  degree  discharged  [from  his 
obligation]  ;  wherein  a  promise  to  give  differs  from  a  promise 
to  do.  Dig.  13.  4.  fr.  2.  §  7  (d€  eo  quod  certo  loco)  ;  and  the 
title  d£  eo  quod  certo  loco,  n.  8  (of  this  work).  If  nothing  has 
been  expressed  as  to  the  place  for  performance,  and  it  cannot 
be  gathered  from  indications  and  conjectures  what  place  the 
contracting  parties  had  in  contemplation,  the  better  opinion  is 
that  such  an  agreement  should  be  considered  as  of  no  force. 
Dig.  13.fr.  2.  §  5  (de  eo  quod  certo  loco) ;  Dig.  45.  1.  fr.  116 
(de  verb,  obligat.). 

§  40.  Lastly,  with  respect  to  the  payment  of  the  hire  for 
the  work, — whatever  has  been  agreed  upon  between  the  parties 
must  be  observed.  An  example  of  such  an  agreement  in 
conformity  with  our  usages  is  given  by  Ant.  Matthaeus  de 
atiction.  lib.  2.  cap.  10.  n.  12.  Otherwise  [  Le.,  if  there  is  no 
special  arrangement],  the  hiie  of  work  let  in  the  gross  is  not 
due  until  after  it  is  completed,  for  no  one  can  ordinarily  claim 
from  another  the  fulfilment  of  a  contract  unless  he  has  first 
performed    on    his  pait    what  he   was   bound  to   do   by   the 

*  For,  *'  Imposaibilium  nulla  obligatto  esV^     Dig,  50.  17. /r.  185. 
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contract,  as  has  been  more  fully  said  in  the  title  de  act.  emt.  n. 
idt.  {lAb.  19.  tit.  1.  §  23.  of  this  work.)  And  in  favour  of 
this  view  is  what  Festus  says  when  describing  redemptores — viz.^ 
**that  properly,  and  according  to  ancient  use,  those  who  have 
taken  on  hire  [i.e.,  contracted  for]  the  execution  of  any  public 
work  or  public  supply  should  be  celledredemptores  only  when  they 
have  performed  the  contract  and  have  received  their  money." 
If  the  work  has  been  hired  out  by  the  foot  or  measurement, 
payment  of  the  hire  must  be  made  for  as  much  as  has  been 
measured,  or  as  has  not  been  measured  for  some  reason  de- 
pending on  the  locator ;  for  the  actual  fulfilment  of  the  work 
on  such  a  contract  is  divisible  into  parts.  But  what  is  said  by 
Matt.  Colerus  decis.  201.  n.  4.  et  seq.  and  others  cited  by  him, 
that  no  wages  at  all  are  due  to  an  artificer  who,  after  having 
contracted  for  a  work  to  be  done  according  to  a  certain  plan 
(certa  forma),  fails  to  complete  it  in  the  prescribed  way,  so  that 
a  considerable  portion  remains  to  be  completed  or  has  to  be 
altered,  is  only  to  be  admitted  to  be  correct  if  the  locator  can 
derive  no  advantage  from  or  use  of  the  work  as  done ;  or  if  the 
work  not  done  in  the  manner  prescribed  is  of  such  a  nature 
that  the  locator  can  abandon  the  subject  to  the  contractor 
without  injury  to  himself.  For  if  I  have  agreed  with  an 
artificer  that  he  should  build  a  block  of  houses  at  his  own 
<*ost  on  my  ground,  it  would  be  unjust  that  he  should  be 
despoiled  both  of  his  whole  materials  and  of  his  hire  because 
he  had  in  some  respects  neglected  the  plan,  but  rather  it  is 
equitable  that  the  hire  should  be  diminished  in  proportion  to 
the  less  usefulness  or  inferior  quality  of  the  work,  and  to  the 
extent  to  which  I  am  damaged  by  its  not  having  been  done 
according  to  the  terms  agreed  upon ;  and  that  I  should  be  con- 
demned to  pay  the  balance;  lest  I  should  come  out  of  the 
business  profiting  by  the  loss  of  another ;  *  in  the  same  way 
that  a  purchaser  pays  the  price,  but  under  a  deduction,  when 
the  agreed  on  quantity,  quality  (description),  or  goodness  of  the 
thing  purchased  is  not  rendered;  as  has  been  said  in  the  title 
de  contrail,  empti.  n.  6.  et  seq.  (Lib.  18.  tit.  1.  of  this  work.) 
1  or  although  by  opus  locatum  is  signified  a  completed  work. 
Dig.  60.  16. /r.  51.  §  1  (de  verb,  signif.),  and  therefore  no  actio 
conducti  can  accrue  to  a  redemptor  from  a  work  not  yet  completed, 
nevertheless  it  is  nothing  new  that  an  obligation  should  arise 
in  equity  bey#nd  what  the  parties  had  agreed  for ;  although 
that  condition  had  not  been  fulfilled  by  which  payment  or 

•  Which  woidd  be  a  violation  of  the  eolden  rule  of  the  Civil  Law — 
Jure  naturce  aequum  est,  neininem  cum  cUterius  detrimenio  et  injuria  fieri 
loatpletiorem.     Dig,  60.  17.  20(^. 
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restitution  of  a  thing  was  suspended.  Dig.  4.  8  {de  dolo) ; 
Dig.  18.  6./r.  18.  in  fin.  (commodati).  But  when  the  work  has 
been  completed  the  redemptor  is  free  to  consult  his  own  interest 
by  its  retention  until  payment  of  the  promised  hire ;  as  to 
which  see  the  title  de  compensation,  num.  pen.  et  ult.  (Lib.  16. 
tit.  2) ;  unless  it  be  a  public  work,  the  retention  of  which  for 
the  hire  is  denied  to  the  redemptor.  Ant.  Matthaeus  de  auction, 
lib.  2.  cap.  10.  n.  21 ;  Wissenbach  ad  Pand.  vol.  2.  disput. 
41.  n.  7. 

§  41.  With  respect  to  contracts  between  the  master  of  a 
ship  and  the  charterers,  or  between  the  master  and  the  sailors 
(socii  nautici),  or  between  the  master  and  merchants  regarding 
the  carriage  of  goods,  see  Hugo  Grotius  Manud.  ad  Jurisprud. 
HoU.  lib.  8.  cap.  20.  and  the  Edicts  of  Charles  V.  and  Philip 
King  of  Spain  ;  and  with  respect  to  contracts  of  hire  between 
the  masters  of  fishing  boats,  especially  those  engaged  in  the 
herring  fishery,  and  their  nautical  associates,  and  their  duties, 
wages,  &c.,  many  Edicts  will  be  found  in  vol.  1.  placitor  HoU. 
pag.  696.  et  seq.  ad  pag.  706. 
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LIB.     XIX.     TIT.     III. 
DE  AESTIMATORIA. 


DELIVERY   FOR  SALE   AT  A   VALUATION. 


[COD.  4.  14.] 


[*^*  The  Contractus  aestimatarius  (and  Actio  aestimatoria  founded 
thereon)  here  dealt  with,  is  that  which  is  set  out  in  the  above  English 
rendering ;  but  the  term  aettimatoria  is  not  by  any  means  confined  to  this. 
It  is  also  applied  to  the  Adio  quanto  minoris,  in  which  one  sues  for  the 
difference  m  value  of  a  thing  having  a  defect  which  the  vendor  has 
fraudulently  concealed  &om  the  purchaser,  as  we  find  in  Dig,  21 . 1.  /r.  43. 
§  6.  and/r.  48.  §  2  (dc  aedil  edict  et  Bedhib,  et  quanti  minoris) ;  and  generally 
where  an  unliquidated  or  uncertain  amoimt  of  damages  or  value  nas  to  be 
estimated  by  the  judge,  such  as  l^e  amount  to  be  assessed  for  breach  of 
an  obligation  to  do  some  act ;  and  in  this  sense  we  find  it  dealt  with  in 
Van  Leeuwen's  Censura  ForermSt  paH  1.  lib.  4.  tit.  16.  §  66.  So  also  we 
have  do$  ctesttTnatus  and  doa  inaestimatusy  &c. — ^Tb.] 


SUMMARY. 


1.  The  Contractus  AestimatoriuSy  valuation  set  on  it  by  the  giver? 
what  it  is ; — the  action  which  arises  The  degree  of  culpa  for  which  the 
on  it,  and  its  object. — ^Whether  it  recipient  is  responsible. 

has  place  when  hire  is  givenP  3.  what  if  one  has  given  a  thing 

2.  What  the  law  is  when  a  thine  to  another  in  order  to  ascertain  ito 
[given  to  a  third  party  to  be  sold]  value ; — or  for  inspection  P 

IS  sold  for  more  or  less  than  the  - 

§  1.  The  Contractus  Aestimatorius  is  an  "  innominate  " 
contract  of  the  class  styled  bonae  Jidei,*  whereby  a  thing  on 

•  In  this  respect  the  present  contract,  and  also  Barter,  differs  from 
other  actions  **  praescriptis  verbis  "  (as  to  which  see  that  title) — which 
are  all  actions  stricti  Juris.  Pothier's  Pandects  h.  t.  in  notis  aud  Cujas 
ibi  cif. 
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which  a  valuation  has  been  placed,  is  delivered*  to  another  to 
be  [carried  round  t  and]  sold,  on  the  terms  that  he  shall  either 
return  the  price  [or  the  estimated  value  the  parties  have  agreed 
upon  I],  or  restore  the  thing  itself  intact.  And  although  it  has 
great  affinity  with  certain  **  nominate  "  contracts,  inasmuch  as 
it  may  be  considered  a  sale  by  reason  of  the  valuation,  or  locatio 
(hire),  or  agency  {viandatum)  by  reason  of  the  labour  to  be 
exercised  in  [carrying  the  article  about  and  procuring]  the  sale, 
Dig,  h.  t.fr.  1.  yet  because  it  differs  from  all  these  in  certain 
respects,  and  is  a  contract  {negotium)  of  the  jus  civile,  and 
indeed  one  resting  in  bona  fides,  §  it  seemed  better  that  it  should 
be  included  among  "  innominate  "  contracts,  and  that  a  civilis 
uctio  aesUmatoria  praescriptis  verbis  \\  should  be  given  on  it, 
(Dig,  d,  fr,  1)  ;  in  which  action  what  is  sued  for  is  defined  in 
the  terms  of  the  contract  itself ;  and  it  is  also  given  utUiter,  IT 
though  hire  has  intervened,  because,  in  case  of  doubt,  regard  is 
not  so  much  had  to  the  hire  agreed  upon  as  to  the  valuation 
put  on  the  article,  fr,  2.  h,  t.** 

•  Delivered — traditur  ;  hut  JJlpisji  usee  a  stronger  word,  viz.,  <ia*ur, 
which  implies  in  the  ancient  Roman  Law  a  transfer  of  quiritarian  owner- 
fihip  of  a  rea  mancipa,  whereas  traditioy  though  it  also  transfers  quiritarian 
ownership  of  a  res  nwi  mandpa,  requires  for  this  purpose,  in  addition  to 
the  delivery,  a  precedent  yw^^a  causa.  Things  are  delivered  **  traditaey**  in 
the  contracts  of  Pledge,  Loan  for  use,  &c. — where  no  ownership  passes. 
However,  it  would  appear  that  the  recipient  acquires  no  domitdvm  imder 
the  contractus  aestimatorius.  So  in  Tomkins  and  Jencken's  work  on 
Modern  MoTnan  Law  it  is  stated  that  * '  he  obtains  no  ownership  in  the 
property."     As  to  the  risk  see  §  2. 

t  tothier  Pand.  Justin,  hoc,  tit, 

X  Ibid, 

§  In  these  latter  words  I  have  adhered  more  closely  to  the  text  in  the 
Digest  than  to  the  words  of  our  author. 

II  As  to  which  see  this  Book,  Title  6.  At  present,  it  may  be  enough 
to  indicate  that  an  actio  praescriptis  verbis  is  one  having  no  technical  name 
(innominate),  and  for  which  no  definite  formula  is  provided,  and  which 
therefore  follows,  in  the  form  of  action,  the  words  of  the  contract  sued 
upon.  It  has  been  likened  to  the  English  action  of  '*  trespass  on  the 
case,"  so  named  for  a  similar  reason.  Posters  Gains,  p,  305.  It  is  called 
<:ivilis,  from  being  an  action  of  the  Jiis  civile,  as  distmguished  from  the 
Jus  praetorium,     See  furtiier  the  note  at  the  end  of  Title  5. 

If  Le,,  where  the  ordinary  action  would  not  He,  but  the  circumstances, 
though  different,  are  similar,  an  analogous  action  is  allowed:  the  meaning 
of  utiliter,  as  appHed  to  actions,  being  **  analogous,"  from  uti,  **  like  to, 
**  just  as  "  (not  fix>m  utilis,  *'  useful "),  It  is  for  this  reason  that  the  term 
**utiHs  actio  "  is  often  translated  **  equitable  action,"  inasmuch  as  in  it 
the  CJommon  Law  is  departed  from  in  order  to  permit  an  action  imknown 
to  but  analogous  to  an  action  of  the  Common  Law,  and  thus  to  prevent 
the  failure  of  justice  for  want  of  a  le^  process  for  doing  equity. 

**  The  Digest  (h,  t,  fr,  l.^r.)  states  the  pointe  of  resemblance  that 
this  contract  and  action  have  with  the  contracts  and  actions  of  Sale,  Hire, 
and  Mandate:  and  in  the  ** Setitentiae"  of  Paulus  we  find  them  also 
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§  2.  If  he  who  has  received  a  thing  to  sell  for  a  certain 
price  has  sold  it  for  less,  nevertheless  he  must  pay  the  whole 
price  [at  which  it  was  valued]  to  the  owner ;  and  if  he  has  sold  it 
for  more,  he  may  not  retain  the  excess  above  the  valuation,  but 
must  restore  that  to  the  owner,  luiless  otherwise  agreed.  Dig. 
19.  5.  /?:.  13  {de  praescriptis  verbis) ;  Dig.  17.  2.  fr.  44  {pro 
socio).  The  risk  of  the  thing  given  to  be  sold  pertains  to  the 
giver,  if  the  request  came  from  him,  as  when,  for  instance,  he 
was  in  want  of  money.  Dig.  19.  5.  fr.  17.  §  1.  de  praescriptis 
verbis;  Paulus  Recept.  Sent.  lib.  2.  tit.  4i.  in  fine.  But  if  the 
request  came  from  the  recipient  who,  it  might  be,  was  to  receive 
the  proceeds  of  the  sale  in  loan,  in  pursuance  of  a  previous 
request  for  one,  and  the  giver  would  not  otherwise  have  thought 
of  selling  it,  in  that  case  the  risk  pertains  to  the  recipient,  as 
the  contract  is  then  considered  to  have  been  entered  into  for 
the  sake  of  the  latter.  Dig.  19.  5. /r.  17.  §  1  {de  praescriptis 
verbis) ;  Dig.  12.  l./r.  11  (de  reb.  creditis) ;  Dig.  17.  l.Jr.  84. 
in  pr.  vers,  his  arguinentum  {inandati) ;  Paulus  d.  lib.  2.  tit.  4. 
in  fine.  If,  however,  there  was  no  request  from  either  party 
particularly,  but  the  thing  was  given  to  be  sold  by  mutual 
arrangement,  it  is  at  the  risk  of  the  giver  indeed,  but  the 
recipient  is  liable  for  both  fraud,  gross  negligence  {culpa  lata), 
and  for  slight  negligence  {culpa  kvis),  d.fr.  17.  §  1  {de  praescript. 
verbis).  The  recipient  is  only  responsible  for  this  culpa  levis 
[and  not  also  for  culpa  levissima*]  when  the  request  emanated 
indeed  from  him,  but  the  thing  to  be  sold  was  something  which 
the  owner  desired  to  sell,  even  if  she  had  not  been  asked ;  t  Arg. 

associated  with  Commodatum  or  Loan  for  use  {Lib.  2  tit.  4.  n,  4). 
HeineociuB  states  the  points  wherein  this  contract  differs  from  the  first 
three:  ''from  Emptio  because  here  the  obligation  is  alternative;  from 
Locatio  operarum  because  here  aestimata  res  datur ;  and  from  Mandate  for 
the  same  reason."  Mementa  ad  Pand,  part  3.  §  340.  Pothier  states  the 
points  of  drSerence  somewhat  differently  :  viz.,  from  Emptio,  because  the 
recipient  is  not  obliged  to  pay  the  price,  but  may  return  the  article— i.e., 
the  obHgation  is  (as  Heineccius  says)  in  the  alternative;  from  Locatio 
conduction  because  no  certain  hire  is  fixed  [but  there  may  be  a  hire  agreed 
upon,  Dig,  h.  t.  fr,  2 ;  yet  it  even  then  differs  from  Locatio  conductio  in 
the  alternative  of  returning  the  value— Ta.];  and  from  Mandatwm, 
because  a  person  who  sells  for  more  than  the  value  put  on  the  article  may 
retain  the  surplus,  if  so  agreed,  and  thereby  derive  a  profit,  which  i» 
foreign  to  the  natiu*e  of  the  gratuitous  contnu)t  of  Mandate.  Pothier's 
FandectSy  A.  t,  in  notia. 

*  Pothier  Pa/td.  Justin,  12.  1.  n,  13.  note.  But  this  notion  that  the 
Eoman  Law  recognised  a  culpa  Uvissirna,  distinct  from  culjm  levisy  ha» 
been  exploded  by  more  modem  jurists.  tSee  the  authorities  on  the 
discussion  in  Lord  Mackenzie's  Studies  in  Jlonutn  Law,  jmy,  197  et 
sM,y  and  footnotes  to  Lib,  18.  tit.  6.  §  2,  p.  138.  ante;  and  the  present 
title  §  30.  ante, 

t  Por  the  greater  the  favour  to  the  recipient,  the  greater  degree  of 
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Dig.  12.  1.  /r.  11.  de  reb.  creditis;  in  which  text  the  words  si  sine 
culpa  tua  perdideris — **  if  you  have  lost  it  without  fault " — 
denote  cidpa  leris,  for  the  word  culpa  when  standing  alone 
{simpliciter  potfita)  [i.e.,  without  qualification],  generally  denotes 
culpa  leviSy  as  for  instance  in  Dig.  50.  17.  fr.  23.  de  reg.  juris. ; 
Dig.  13.  6./r.  5.  §  2.  And  so  also  if  it  appears  that  the  thing 
was  given  to  be  sold  with  a  view  to  a  partnership  between  the 
giver  and  receiver.*  Arg.  Dig.  17. 2./r.  44  {pro  socio  junct.  Inst, 
de  Societate,  §  ult.  3.  26).  And  what  is  said  in  more  general 
terms  in  Dig.  h.  t.fr.  1.  §  1.  must  be  taken  as  subject  to  this 
distinction,  and  limited  accordingly,  as  also  what  is  infen*ed 
from  that  text  by  Grotius  in  Manud.  ad.  Jurispr.  HoU.  lib.  3. 
cap.  19.  n.  8. 

§  3.  Things  may  also  be  given  to  another,  not  to  be  sold, 
but  for  the  purpose  of  ascertaining  the  price.  Dig.  19.  5.  §  tdt. 
(de  firaescriptis  verbis).  They  may  also  be  given  for  inspection, 
in  which  case  the  person  who  receives  them  for  inspection  is 
responsible  for  ciUpa,  subject  to  the  distinctions  mentioned 
above  in  respect  to  the  contractus  aestimatorius.  Dig.  19.  5. 
fr.  17.  §  2./r.  23  {de  praescriptis  verbis). 

diligence  and  responsibility  he  is  chargeable  with,  and  vice  versd.  Here  the 
owner's  intention  to  sell  at  all  events  made  the  favour  the  less,  and  the 
recipient  is  therefore  not  responsible  for  culpa  levia,  but  only  for  culpa 
Uvissima.    This  is  the  argument,  but  see  preceding  note. 

♦  In  such  case  the  recipient  is  responsible  for  cidpay  that  is  to 
say,  for  remissness  and  negUgence,  but  not  for  the  most  exact  diligence, 
for  it  is  enough  that  he  use  the  same  diligence  as  he  is  wont  to  use 
with  respect  to  his  own  property.  Inst.  tU  ciU  Wamkoenig.  Inst. 
§912. 
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LIB.   XIX.   TIT.  IV. 
DE  RERUM  PERMUTATIONE. 


BARTER. 


[COD.  4.  14.] 


SUMMARY. 


1.  PermtUatio  (Barter),  what  it 
is  ? — ^Whether  money  adEoits  of 
being  exchanged  with  anothisr 
corpusy  and  so  tnat  it  can  itself  be 
considered  as  a  corpus  [like  bullion 
or  uncoined  metal,  and  not  as 
money]  ? — ^The  case  where  **  money 
is  given  '*  (datur)  that  the  slave 
**  Stichus  may  be  given"  (datur)  [in 
exchange]. — [Meaning  of  dare], — 
Explanation  of  the  text  in  Dig,  12. 4. 
/r.  ult, 

2.  Whether  another  person's  pro- 
perty may  be  the  subject  of 
Barter  P — ^The  reason  that  it  can  be 
sold,  but  not  bartered. — The  effect 


of  ^ving  another's  property  to 
receive  a  thine  in  exchange  for 
it. — And  what  if  he  who  has  accented 
a  thin^  not  belonging  to  the  giver 
has  given  his  own  property  in 
exchange,  and  vice  verad  f 

3.  The  action  which  is  ^©n  on 
Barter,  and  its  object.-— Whether 
there  is  loom  poenitentiae  in  the 
contract  of  Barter  and  the  like,  by 
our  usages? — Whether  an  agree- 
ment to  give,  in  order  that  some- 
thing may  be  given  in  exchange,  is 
obligatory  by  modem  usM;esr— In 
what  Barter  differs  from  Rirchajse. 


§  1.  Permutatio,  "Exchange,"  ** Barter,"  is  an  "innomi- 
nate "  contract,  of  the  class  styled  "  bonae  fidei,"  by  which  one 
gives  a  thing  of  his  own  to  another,  receiving  in  return  some- 
thing else  of  his  ;  and  it  is  therefore  the  innominate  contract 
do  ut  des,  "  I  give  that  you  may  give  ** ;  Dig.  h.  Lfr.  1 ;  Dig,  19. 
6./r.  5.  §  1  {de  praescriptis  verbis) ;  and  it  matters  not  whether 
an  exchange  be  made  of  one  corporeal  thing  for  another ;   or 
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of  a  coiyvs  for  a  "quantity,"  or  res  fungibilis;*  or  of  a 
"quantity*'  of  one  thing  for  a  "quantity'*  of  another,  or  of 
the  same  thing  but  of  a  diflferent  quality ;  Arg.  Cod.  h.  t.  (4.  64) 
fr.  pen,;  Dig.  19.  5./r  5.  §  1  {de  praesciiptis  verbis) ;  and  that 
eyen  pecunianumerataf  "ready  money  paid  down,"  should  admit 
of  barter,  t  is  neither  foreign  to  the  Civil  Law,  nor  to  natural 
reason,  nor  to  our  own  usages.  For  in  the  first  place,  the 
daily  exchange  of  coins  [i.e.,  coined  money]  of  a  higher  value 
[or  denomination]  for  others  of  lower  value  (a  process  sjjecially 
facilitating  commerce  in  small  things),  and  also  of  gold  pieces 
for  silver  pieces,  takes  place  daily  and  accords  equally  with  the 
customs  of  both  Jews  and  Christians  and  with  ancient  usage. 
Secondly,  that  pecunia  numerata  [i.e.,  money  counted  out  and 
paid  down]  may  also  be  bartered  for  another  corpus  when  it  is 
not  given  as  money,  but  as  an  actual  corpus,  may  be  learnt  from 
Dig.  12.  4.  fr.  vlt.  {de  condicU  caxisa  data  causa  non  secuta), 
where  this  case  is  put,  "  I  have  given  (dbdi)  money  to  you  in 
order  that  you  should  give  (dares)  the  slave  Stichus  to  me," 
and  the  question  there  raised  is  whether  that  kind  of  contract 
is  analogous  to  purchase  and  sale,  or  whether  rather  there  is 
here  no  other  obligation  than  that  "  ob  rem  dati  re  non  secuta  " 
[viz.,  the  liability  to  restore  a  thing  which  has  been  given  in 
FULL  DOMINIUM  OR  OWNERSHIP,  in  Consideration  of  a  promise 
by  the  other  party  to  give  the  dominium  of  another  thing,  when 
the  latter  has  not  been  so  given,  and  the  consideration  for  the 
first  giving  has  therefore  failed — Tr.]  ;  I  and  the  jurisconsult 

♦  *  *  Fungibles  "  are  such  thin^  as  are  dealt  with,  or  (as  the  expression 
is)  which  **  have  their  function"  in  number,  weight,  or  quantity ;  such 
as  com,  oil,  wine,  &c.,  whose  function  is  their  consumption. 

t  Just  as  bullion  or  gold  when  considered  not  as  money,  but  as  a 
metal  and  commodity  merely. 

X  That  this  passage  may  be  clearly  imderstood  it  must  be  remembered 
(Ist)  that  Dake,  Datio,  Datum,  imply  the  transference  of  dominium  or 
ownership,  and  must  not  be  confused  with  tradere^  traditio,  or  mere 
delivery  without  necessarily  a  change  of  dominimn.  (2nd)  That  in 
Purchase  and  Sale  there  is  tradition  but  not  necessarily  cia^io;  but  in  Barter 
tiie  thing  is  datum ;  the  dominium  is  passed.  Now,  in  the  case  put  by 
the  jurisconsult,  the  money  had  been  given — i.e.,  it  had  been  made  the 
property  of  the  recipient  (which  is  not  necessarily  the  case  in  sale,  though 
the  purchaser  is  liable  in  damages  if  he  fail  nummos  accipi^ntis  facerey  to 
make  the  purchaser  owner  of  the  purchase  money ^  just  as  a  vendor  selling 
another  person's  pro  pert  v  is  liable  in  damages  if  he  fail  to  make  the 
purchaser  owner  of  what  he  had  **  delivered  "  to  him).  But  the  money  (in 
our  case)  having  been  given,  datumj  there  is  here  one  corpus  datum  in 
exchange  for  another  corpus  datum,  or  agreed  to  be  **  datum" — and 
therefore  Barter  rather  than  Sale.  Pothier's  PandeclSy  lib,  19.  tit,  5.  art.  1. 
^  6  {de  praescriptis  verbis)  and  lib,  12.  tit '^,  art,  1.  §  1  {de  CA/ndict,  data 
causa.  <fec.),  It  must  be  carefully  noted  that  whenever  the  word  **  give  " 
occurs  in  the  translation  of  this  title,  it  is  used  in  the  sense  of  a  transfer 
of  dominium  or  ownership. 
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says  that  he  inclines  to  the  latter  view,  and  therefore  concedes 
an  action  for  the  recovery  of  the  money  {pecuninae  datae)^  if 
Stichus  has  died  before  the  ownership  of  him  was  trans- 
ferred (antequam  daretur),  or  if  he  was  the  property  of  another. 
And  the  very  words  of  the  contract  in  the  said/r.  ult.  sufficiently 
show  this  ;  for  what  could  be  a  more  manifest  formula  of  the 
innominate  contract  do  ut  des  [I  give  in  ownership  that  you 
may  give  in  ownership]  than  this,  **  dedi  tibi  pecuniam^  ut  mihi 
Stichum  dareZy^  "  I  have  transferred  the  ownership  of  money  to 
you  that  you  should  transfer  the  dominium  of  the  slave  Stichus  to 
me."  Unquestionably  it  is  the" daifio  "  [the  giving  or  transfer  of 
the  ownership]  of  the  money  which  is  the  root  {jnitium)  of  the 
contract ;  and,  reciprocally,  the  **datio'*  of  Stichus  is  the  end 
(Jinis)  of  the  contract.  On  the  other  hand,  the  contract  of 
purchase  has  its  root  (initium),  not  in  a  datio^  but  in  the 
consensus,  so  that  whatever  is  given  with  dominium  (datur) 
after  the  parties  have  agreed  respecting  the  commodity  to  be 
sold  and  the  price  to  be  paid,  is  so  given  after  the  purchase 
is  already  completed,  and  as  a  thing  due;  and  neither  is 
the  **  actio  empti "  instituted  for  the  datio  of  the  thing,  but 
rather  for  its  traditio  [i.e.,  for  delivery  only,  and  not  for  the 
transfer  of  ownership].  1%.  19.  l./r.  11.  §  2  (de  act.  empti);  so 
that  a  vendor  has  not  necessarily  to  make  the  purchaser  owner 
of  the  thing  sold.  Dig.  18.  l./r.  15.  §  (de  contrah.  empt.),  but 
only  to  deliver  vacant  possession;  Dig.  19.  l./r.  2.  §  l./r.  3. 
pr.  et%l  {deact.  empt.);  by  doing  which  he  makes  the  purchaser 
owner,  provided  he  was  Imnself  the  owner,  but  if  he  was  not, 
the  purchaser  only  obtains  the  jus  usucapiendi,  the  right  of 
acquiring  title  by  usucaption,*  and  is  entitled  to  an  action  for 
eviction  if  he  has  been  evicted  [i.e.,  if  another  has  recovered 
it  from  him  hy  judicial  process]  before  usucaption.  Dig.  19.  1. 
fr.  11.  §  2  {de  act.  empti.) ;  Dig.  h.  t.  ft.  pr.  That  even 
Victoriatii  and  foreign  money  genericaUy  was  wont  to  be  dealt 
with  and  sold  as  merchandise,  has  been  shown  by  Brissonius 
Antiquit.  lib.  1.  cap.  8.  on  the  authority  of  Volusius  Maecianus, 
Pliny,  and  the  Cod.  11.  10.  fr>  1  {de  veteris  numismatis 
potestate) ;  but  the  words  of  Celsus  in  the  said  /r.  ult.  de  condict. 
causa  data  can  hardly  be  taken  as  referring  to  such  money  as 
that,  for  then  there  would  have  been  no  ground  for  the 
hesitation  and  doubt  shown  by  the  jurisconsult  in  his 
expression,  "I  incline  to  the  opinion*'  that  it  is  an  innominate 
contract ;  it  being  perfectly  certain  and  clear  that  money  not 

•  Vsucaptio  is  equipolated  by  the  later  Eoman  Law  with  Prescription. 
t  Pieces  of  silver  money  bearing  the  image  of  Victory,  and  of  the 
value  of  five  asses. 
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in  lawful  circulation  (reprobos  nummos),  as  is  the  case  with 
foreign  money,  cannot  constitute  **  price/'  nor  can  payment  in 
it  discharge  one  who  is  a  debtor  for  money.  Dig.  13.  l^fr. 
24.  §  1  {de  pignorat.  act.) ;  Dig.  46.  3.  fr.  102  (de  solution.). 
Wherefore  we  will  more  correctly  interpret  the  expression 
pecunia  in  the  said  fr.  uLt.  as  referring  simply  to  the  coins 
constituting  the  money  paid,  but  considered  by  the  contracting 
parties  as  corpora ;  especially  when  we  reflect  in  how  many 
other  cases  and  laws  [texts]  pecunia  numerata  is  manifestly 
considered  at  the  pleasure  of  the  owner  as  a  corpus  ;  so  that 
if  a  testator  has  bequeathed  money  as  a  definite  corpus^  the 
rules  of  law  applicable  to  **  quantities "  [i.e.,  fungibles,  or 
things  consumed  in  the  use,  among  which  is  included  cash] 
are  not  applied  to  such  a  legacy,  but  those  applicable  to 
corpora,  or  even  to  bequests  of  lands.  Dig.  30.  1.  fr.  30.  §  6. 
fr.  34.  §  4.  fr.  108.  §  10  {de  legatis  I.)  junct. ;  Dig.  46.  3. 
fr.  94.  §  1  {de  solution.).  Nor  is  this  opposed  to  what  Paulus 
says  in  Dig.  19.  5.  fr.  5.  §  1  (de  praescriptis  verbis),  where  he 
says,  "  If  indeed  I  give  {dem)  money  that  I  may  receive 
{acdpiam)  a  thing,  this  is  purchase  and  sale ;  but  if  I  give 
{do)  a  thing  that  I  may  receive  a  thing,  there  is  no 
doubt  that  then  a  civil  obligation*  arises,  because  the 
exchange  of  things  is  not  purchase  and  sale.*'  For,  as  in 
this  text  two  distinct  conventions  are  propounded,  in  one 
of  which  pecunia  is  said  to  be  given,  and  in  the  other  a  res, 
Paulus  must  have  there  regarded  pecunia  as  a  **  quantity  *'  [i.e., 
fungible — Tr.]  as  contrasted  with  a  thing  or  corpus;  con- 
sequently he  could  say  in  accordance  with  the  soundest  law,  that 
it  was  a  case  of  purchase,  there  being  consent  as  to  commodity 
and  price,  and  the  price  consisting  of  money,  but  not  there 
considered  as  a  coipus.  But  in  the  said  fr.  ult.  Dig.  de 
condict.  causa  data  (12. 4)  there  is  no  such  distinction  of  the  two 
cases,  or  any  contrasting  of  res  and  pecunia ;  and  in  dealing 
with  the  case  where  money  is  given,  **  data  "  in  order  that  the 
slave  Stichus  may  be  given,  ^'daretur,**  Celsus  has  in  view  that 
the  word  dare  properly  refers  to  the  transfer  of  dominium,  and 
therefore  answers  to  Barter  rather  than  to  Purchase ;  Dig.  50. 16. 
fr.  76.  de  verb,  signif.  Dig.  45.  l./r.  75.  §  ult.  de  verbor.  obligat. ; 
and  as  money  may  be  considered  either  as  a  definite  corpus  or  as 

•  /.e.,  of  the  Jus  Civile,  For  Barter  is  a  contract  of  the  Jus  Civile; 
Purchase  and  Sale  is  one  of  the  Jm  Gentium.  That  is  to  say,  simple 
purchase  and  sale  (in  which  there  is  not  daiio  but  traditio);  for  res 
mancipi  were  sold  by  the  peculiar  formalities  of  mancipation  under  the 
jus  civile  ;  but  this  passed  quiritary  dominium,  which  emtio  venditio  per  se 
did  not.  Heineccius  Elementa  ad  Pand,  pars.  3.  §  252  ;  Bynkershoek  de 
reb.  mancip.  cap.  1. 
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a  '*  quantity/*  as  already  shown,  Celiis  said  that  he  inclined  to 
think  that  the  case  there  stated  was  to  be  ranked  among 
innominate  contracts. 

§  2.  Everything  may  ordinarily  be  bartered  that  may  be 
sold,  excepting  that  the  property  of  another  may  be  sold  ;  Dig, 
18.  l./r.  28  (de  conirah,  empt.),  but  cannot  be  bartered ;  because 
although  in  sale  a  person  is  indeed  bound  by  his  agreement 
to  make  delivery  of  the  thing  [and  is  liable  in  damages  if  he 
do  not],  the  thing  which  is  sold  is  not  itself  affected,  and  its 
delivery  is  not  necessary  to  the  completion  of  the  contract, 
but  only  to  its  implement.*  But  Barter  only  arises  d  datione 
rei;  now  no  one  can  effectually  give,  **  dare  *'  [i.e.,  transfer  the 
dominium  of]  another's  property,  inasmuch  as  he  cannot 
transfer  to  another  a  greater  right  than  he  himself  has,  in 
violation  of  the  maxim  **  nemo  plus  juris,"  &c.,  in  Dig.  50. 17. 
/r.  54  {de  reg.  juns) ;  wherefore,  in  this  respect.  Barter 
resembles  Pledge  more  than  Sale.  And  hence  Pedius  says, 
Dig.  k.  t,fr.  1.  §  8.  that  if  one  has  given  another's  property 
in  order  to  **  receive  "  another  thing  in  return,  this  is  not  the 
contract  of  Barter ;  consequently,  if  one  "  gives "  away 
another's  property,  the  person  receiving  it  is  neither  obliged 
to  **  give  "  his  own  in  return,  nor  liable  to  the  other  for  the  id 
quod  interest ;  but  is  only  bound  to  restore  the  thing  to  the 
giver,  to  whom  an  action  lies  for  it  quasi  re  nan  secuta  [i.e.,  as 
in  the  case  of  failure  of  consideration]';  Dig.  h.  t.jr.  1.  §  ult., 
which  paragraph  ult.  is  connected  with  the  previous  one,  and  is 
therefore  to  be  taken  as  referring  to  one  who  gave  not  his  own 
but  another's  property.  If,  however,  one  who  has  received  a 
thing  by  way  of  Barter  from  a  person  who  was  not  its  owner, 
but  whom  he  believed  to  be  so,  has  given  his  own  thing  in 
return,  he  can  acquire  title  by  usucapio  [long  possession]  to 
what  he  received,  or,  if  evicted  before  completing  this,  he  may 
sue  on  account  of  the  eviction  by  an  action  on  the  case  (in 
factum);  Dig.  h.  t.fr.  1.  §  1;  Cod.  h.  t.  (4.  64) /r.  29;  Cod.  8.  45. 
fr.  29  {de  eviction)  ;  Arg.  Dig.  41.  3.  fr.  4.  §  17  {de  usurp,  et 
u£ucap.) ;  Dig.  6.  2./r.  7.  §  5.  de  public,  in  rem.  act. ;  or  he  may 
also  sue  by  condictio  sine  causa  for  the  recovery  of  his  own 
property  which  was  sine  causd  [i.e.,  without  a  lawful  causet] 

*  For  in  Eoman  Law  the  completio7i  of  the  contract  by  consent  is  not 
confounded  with  its  imnlement  by  performance — i.e.,  by  tradition  of  the 
merx  and  payment  of  tne  pretium.  This  distinction  has  a  very  marked 
prominence  m  the  Civil  Law  which  to  a  large  extent  it  wants  in  the  English 
Law.  It  is  well  exhibited  in  Vmnius  Com,  on  the  Imt,  in  the  title  de  empt. 
et  vendit.  (3.  24). 

t  An  expression  approaching  to  but  scarcely  identical  with  the 
meaning  of  the  English  technical  expression  * '  without  consideration," 
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with  one  who  by  giving  another's  property  had  not  contracted 
Barter.  Arg.  Dig.  tit,  de  condictione  sine  caibsd  (12.  7).  In  the 
same  way  also,  on  the  other  hand,  he  who  has  **  given  "  his 
own  property,  and,  in  return,  has  received  from  its  recipient  a 
thing  not  belonging  to  such  recipient,  but  to  another,  can 
recover  his  own,  either  on  the  ground  of  poenitentia*  or  by  the 
condictio  catLsa  data  causa  non  secuta  (Dig.  12.  4.  fr.  idt.), 
inasmuch  as  a  promise  to  **give*'  is  not  considered  to  have 
been  fulfilled  by  a  person  who  gives  another's  property.  Dig. 
45.  l./r.  75.  §  ult.  (deverb.  obligat.)  junct.  Dig.  18.  l./r.  25. 
§  1  (de  contrah.  emt.). 

§  8.  On  the  [contract  of]  Barter  is  given  an  a^tio  bonae 
fidei  praescriptis  verbis  t  competent  to  him  who  has  "  given  *'  a 
thing  of  his  own,  against  him  who  has  received  it,  in  order  that 
he  may  either  reciprocally  "give"  that  which  he  promised, 
or  pay  the  id  qtwd  interest  [i.e.,  the  loss  sustained  and  gain 
not  received  in  consequence  of  the  breach  of  contract — Tr.] 
Dig.  19.  5./r.  5.  §  1  (de  praescriptis  verbis).  Instit.  4.  6.  §  28 
(de  a^tionibus).  It  behoves  to  know  that  "  condictions  '*  [or 
personal  actions]  founded  on  poenitentia  [change  of  purpose] 
are  not  sanctioned  by  our  usages  in  innominate  contracts  com- 
mencing in  a  datio^  as  we  have  said  in  the  title  de  condict. 
causa  data  causa  non  secuta^  num.  5  (Lib.  12.  Ut.  4).  And 
moreover  that  on  the  agreement  for  the  giving  of  a  thing  in 
order  that  another  thing  may  be  given  in  exchange  an  action 
lies  by  our  [usages],  although  there  has  not  yet  been  any 
delivery  on  either  side :  since  actions  now  arise  even  on  nvda 
pacta.X  Leeuwen  Censura  Forensis,  part  1.  lib.  4.  cap.  18.  w.  7 
in  fine.  For  the  rest,  Paulus  shows  in  Dig.  h.  t.fr.  1.  pr.  that 
barter  diflfers  in  many  respects  from  purchase,  and  this  has 
been  more  fully  expounded  by  Paul.  Voet  ad  Inst.  8.  24.  §  2. 
de  emptione  vendit.  num.  2.§ 

*  The  right  of  resiling  from  an  iinimplemented  bargain.  Loctis 
poenitentia  is  a  prominent  term  in  Scotch  Law,  aiid  its  application  in  law 
together  with  that  of  the  terms  Hei  interventus  and  Homologation  (both 
which  bar  it)  will  be  more  distinctly  apprehended  by  reference  to  Bell's 
Principles  of  the  Law  of  Scotland,  §§  25.  26.  27. 

t  See  next  title. 

X  Contrary  to  the  Roman  Law,  and  also  to  the  existing  English  Law, 
excepting  in  the  case  of  deeds  under  seal,  the  effect  of  which  formality  is 
singularly  analogous  to  that  of  the  old  Roman  ''verbal"  obHgations 
contracted  with  certain  solemn  words  of  style. 

§  And  also  by  Vinnius  in  his  Commentaries  on  the  Listitutes  of 
Justinian.    And  see  Pothier's  Pandects,  fib,  17.  tit,  4. 


C.P. 
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LIB.   XIX.   TIT.   V. 

DE  PRAESCRIPTIS   VERBIS  ET  IN  FACTUM 
ACTIONIBUS. 


ACTIONS  ON   INNOMINATE  CONTRACTS  AND  ACTIONS 
ON  THE  SPECIAL  CASE.* 


SUMMARY. 

1.  Innominate  contracts :  What  cases  in  which  it  concurs  with  other 
they  are,  and  their  various  kinds. —  actions.  —  How  this  coiicursm  of 
Why  they  have  no  special  name.  actions  arose,  explained. 

2.  All  innominate  contracts  are  .  rm,^.^  •  ,,«^«i.««  #„«,-i;4^  #^« 
-real-  contracts- [kb  constant].^  ^J'  ^^^^  ^vf^^*f ?^  facihty  for 
Whether  they  admit  of  locus  pLi^  ^!!?^'^>.  ^  J^%^^^  praescnptis 
#-^#,v»  v^ +1*^  r«;«;i  T  ««r  ««^  t«r  ^««  ?Teroi«  than  to  the  actio  dolu — 
^^'^^/  ^^  ^''^  ^""^^  ^^  ^^  ^^  Whether  the  actio  doli  or  the  actio 


praescriptia  verbis  should  be  given 
3.  Of  the  actio  praescn'ptis  verbis      on  the  contract  **facio  ut  des"  ? 
arising  from  innominate  contracts. 

— It  IS  a  subsidiary  action  given  5.  Whether  the  actio  praescriptis 

when  no  other  remedy  is  provided      verbis    should    be    identified    with 
by   law.    Nevertheless    there    are      actions  in  factum  [on  the  case]  ? 

♦  The  rendering  of  the  Latin  actio  in  factum  by  the  expression 
'*  action  on  the  special  case,"  though  I  believe  quite  accurate,  and  the 
most  apt  translation  that  occurs  to  me,  might  give  rise  to  some  misappre- 
hension on  the  part  of  an  English  Law  student,  if  unaccompanied  by  this 
caution,  that  it  is  not  meant  to  imply  an  identity  in  meaning  wim  the 
Ene^lish  **  action  on  the  case."  For  the  English  Law  term  is  limited  to 
actions  for  torts  (and  on  special  statutes) ;  but  the  Eoman  actio  in  factum 
lay  equally  on  contracts.  The  history  oi  the  terms  is,  however,  similar;  for 
the  actio  in  factum  (on  tort  or  contract)  was  ffiven  when  no  other 
nominate  form  of  action  was  provided  for  the  actueJ  case  by  the  jus  civile  ; 
and  the  English  action  on  the  case  originated  **  in  the  power  given  by  the 
Statute  of  Westminster  the  second,  to  the  clerks  in  Chancery,  to  frame 
new  writs  in  consimili  casu  with  writs  already  known."  Stephen's  Principles 
of  Pleading  y  chap.  1.  The  word  "case"  in  the  English  action  therefore 
is  an  elliptical  expression  for  **  the  like  case  "  ;  while  here  it  meanir**  the 
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§  1.  Having  discussed  the  two  more  important  species  of 
**  innominate  "  contracts,  it  remains  to  consider,  though  briefly,' 
**  Innominate  Contracts  "  in  general ;  and  these  are  all  such  as 
have  no  definite  and  special  name  given  to  them  by  the  jus  civile, 
but  nevertheless  contain  in  themselves  a  cause  of  obligation, 
namely,  a  datio  or  a  factum  [i.e.,  a  giving  of  ownership,  or  an 
act].  Compare  Vinnius  tract,  de  pactis.  cap.  8.  num.  8.  et  mult, 
seq.  Four  kinds  are  commonly  mentioned ;  namely,  do  ut 
DBS,  '*  I  give*  that  you  may  give  ";  do  ut  facias,  "  I  give  that 
you  may  do  "  ;  facio  ut  des,  **  I  do  that  you  may  give  ;  *'  and 
FAcio  UT  FACIAS,  *'  I  do  that  you  may  do  "  ;  Dig.  h.  t.  fr.  5.  pr. 
et  seq.;  from  which,  however,  many  others  may  arise,  for 
example,  **  1  give  that  you  may  give  and  do  "  ;  **  I  do  that  you 
may  give  and  do  "  ;  *'  I  give  and  do  that  you  may  give  *' ;  **  I 
give  and  do  that  you  may  give  and  do  "  ;  and  also,  **  I  give  that 
you  may  not  give  "  ;  **  I  give  that  you  may  not  do  "  ;  **  I  do 
that  you  may  not  give  "  ;  **  I  do  that  you  may  not  do,"  &c. ; 
for,  as,  in  the  nature  of  things,  there  are  more  kinds  of  con- 
tracts than  names  for  them.  Dig.  h.  t.  fr.  4 — more  things  than 
words — it  was  necessary  that  so  vast  an  abundance  of  matters 
destitute  of  special  names  for  themselves  should  either  be 
described  by  appellations  borrowed  from  others,  Seneca  de 
benejiciis.  lib.  2.  cap.  84.  or  should  pass  under  a  generic  term, 
and  these  are  now  called  by  the  generic  term  **  innominate  ** 
contracts. 

§  2.  All  these  innominate  contracts  are  **  real "  contracts 
(re  constant), \  requiring  a  datio  or  factum  for  their  completion: 
and  in  such  as  have  their  origin  in  a  datio  [or  the  "giving  "  of 


special  circumstanoes  or  facts."  Similarly,  actions  in  praescriptis  verbis 
seem  to  have  been  such  as  were  framed  by  the  pleader  from  the  words 
of  the  contract,  in  the  absence  of  appropriate  forms  in  the  Praetor's 
album,  Poth.  Pand.  Inst.  19.  5.  in  notis.  Accordingly,  actions  in 
praescriptis  verbis  are  such  actions  in  factum  as  are  foimded  on  (innominate) 
contracts. 

♦  It  must  be  borne  in  mind  in  this  nomenclature  that  do,  give^  implies 
the  transfer  of  dominium,  or  ownership  (strictly,  quiritarian  ownersidp), 
and  not  merely  delivery. 

t  An  obligation  is  said  to  be  contracted  re  (a  "real"  contract)  which 
is  contracted  by  the  intervention  of  a  *'  giving  or  **  doing,"  datione  aut 
facto;  and  such  are  the  contracts  of  Ix>an  for  Consiunption,  Deposit, 
Loan  for  Use,  Pledge,  and  all  innominate  contracts.  Purchase  and  Sale 
is  not  a  **  real  contract "  imder  the  Boman  classification,  for  it  is  perfected 
by  mere  "consent"  alone,  although  nothing  should  pass.  Fothier's 
Pandects,  lib,  50.  tit.  16  (de  verb,  signif),  n.  191.  The  reader  may,  how- 
ever, be  presiuned  to  be  familiar  with  the  leading  distinctions  in  the 
Roman  liaw  of  **  verbal,"  **  consensual,"  and  "real"  or  "literal" 
obhgations. 

S  2 
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a  thing  with  transfer  of  dominium],  even  after  there  has 
been  on  one  side  a  datioy  the  Roman  law  allows  of  locus 
poenitentiae*  [i.e.,  the  giver  may  alter  his  intention  and 
retract  ihe  datio,  Tr.]  so  long  as  the  matter  is  still  a 
"res  integra.'*t  This,  however,  is  not  admitted  in  such 
of  these  contracts  as  have  their  origin  in  an  act  (fac- 
tum) ;  for  no  one  can  by  poenitentia  undo  what  has  been 
done;  for  example,  if  one  has  already  gone  to  Rome,  or  a 
house  has  been  already  built;  but  now  in  Modern  Law, 
poenitentia  is  not  admitted  even  in  inchoate  contracts  arising 
from  H  dativ,  as  has  been  said  in  the  title  de  condict.  catisd  data, 
causa  mm  secuta  (lib.  12.  tit.  4). 

§  3.  From  these  contracts  arises  the  action  called  the  actio 
praescriptis  verbis,  and  otherwise  called  actio  civilis,  utilis,  in 
factum  civilis  y  or  the  actio  incerti  ad  inter  esse  ;J   which  action 

♦  See  note  to  §  2  of  preceding  title,  p.  257. 

t  By  *'  res  Integra"  (as  respects  the  party  to  whom  a  datio  or  factum 
has  been  already  made,  and  who  had  to  give  or  do  something  in  return) 
is  understood  the  case  in  which  he  has  not  yet  moved  towards  the  execu- 
tion of  his  part  of  the  contract,  or  in  which  the  thing  he  was  to  give,  or 
as  to  which  he  was  to  do  something,  has  penshed  from  some  cause 
independent  of  the  contract,  and  which  would  nave  done  so  though  it  had 
never  been  entered  into.  The  term  is  explained  by  our  author  in  Lib,  12. 
tit,  4,  w.  5.  where  illustrations  of  res  integra^  as  here  used,  are  given. 
Thus,  if  a  slave,  whom  one  had  agreed  to  manumit  in  consideration  of 
something  received,  has  died  from  disease,  the  matter  is  res  integra^  pro- 
vided that  he  had  no  intention  to  part  with  the  slave  independency  of  this 
contract  to  manumit  him.  But  if  while  he  was  taking  the  slave  to  Court 
for  the  puipose  of  manumitting  him  in  pursuance  of  the  contract,  the 
slave  should  be  killed  by  an  accident — for  mstance,  nm  over  by  a  carriage 
— so  that  the  accident  liappened  in  the  course  of  moving  to  the  fulfilment 
of  the  contract,  the  matter  is  no  longer  res  integra,  and  the  other  party 
has  no  longer  a  locus  poenitentiae.  Tnere  are  distinctions  to  be  drawn, 
which  are  pointed  out  m  the  passage  cited. 

X  It  is  an  actio  ciinlis,  because  it  flows  from  the  Jus  anle^  or  Ancient 
Eoman  Common  or  Statutorjr  Law,  and  not  from  the  jurisdiction  of  the 
Praetors ; — utilis,  because  it  is  not  founded  on  the  words  of  the  Statutes 
(in  which  case  it  would  be  an  actio  directa),  but  on  the  analogical  interpre- 
tation of  the  law  by  the  jurisconsulte,  i.e.,  the  application  tiiereof  by  the 
juriste  to  a  similar  case ; — in  factum,  because  it  is  founded  on  the  specitd 
acte  or  ajB^reemente  of  the  parties,  or  perhaps  because  the  plaintiff,  instead 
of  adoptm^  the  procedure  usual  in  actions  on  the  jus  civile,  of  alleging  the 
law  on  which  his  claim  reste,  in  this  action  **  merely  stated  the  facts  (or 
case)  without  adverting  to  the  law  which  gave  him  a  right  to  sue." 
(Austin,  Lee,  XXXV,  v,  622.  Srd.  Ed.),— It  was  called  actio  incerti 
Decause  not  a  definite  tiling  or  sum  is  sued  for,  but  a  sum  of  indefinite 
amount  and  requiring  assessment  (as  damages  for  breach  of  contract), 
and  is  thereby  distinguished  from  the  condictio  certi  (but  it  is  also 
called  incerta  actio,  because  it  has  no  definite  name  nor  any  special 
formula  of  ite  own.     Pothier's  Pandects,  h,  t.  in  notis) ;  and  it  is  called 
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sets  out  generally  and  in  full  detail  (plenis  verbis)  what  has 
actually  been  agreed  (rem  uti  gesta  est*)  without  special  desig- 
nation ;  and  it  lies  in  favour  of  him  who  has  **  given  "  or  **  done  '* 
anything,  in  order  that  the  other  may  reciprocally  give  or  do 
what  he  has  promised,  or  make  good  the  id  quod  interest.  Dig* 
h.  t,fr.  5.^  let  seq.  It  was  necessary  to  have  recourse  to  this 
form  of  action  in  the  case  of  all  contracts  to  which  no  separate 
designations  had  been  assigned  by  the  jus  civile,  and  for  which 
there  were  no  customary  and  ordinary  names  [and  forms]  of 
action.  Dig,  h,  tfr,  2.  fr.  3.  Consequently,  this  action  is  a 
subsidiary  one  [i.e.,  in  aid  or  to  supply  the  place  of  a  remedy 
otherwise  wanting,  Tr.],  and  therefore,  ordinarily,  recourse  is 
not  to  bje  had  to  it  so  long  as  other  customary  and  ordinary 
remedies  or  actions  provided  by  law  are  available.  Dig.  h,  t, 
fr.  1.  pr.  fr.  21.  Julian,  however,  has  said  that  this  action 
praescriptis  verbis  may  concur  with  the  **  interdict  '*  deprecario  ; 
Dig.  48.  26.  fr.  19.  §  ult.  (de  precario) ;  and  so  also  it  may 
concur  with  the  action  **  ex  vendito^'  in  the  cases  propounded 
in  Cod.  4.  54.  fr.  2  (de  pactis  inter  empt.  et  vend.)  and  Dig.  18. 1. 
fr.  50  (de  contrah.  empt.),  and  with  the  **  actio  mandati "  and 
"  actio  commodati  "  in  the  case  put  in  Dig.  13.  6./r.  13.  §  vlt. 
{comnwduti).  For  in  these  cases,  as  it  was  doubtful  whether 
the  "actio  empti"  would  also  lie  to  rescind  a  sale,  even  when 
the  condition   of  the  sale  had  not  yet   been   fulfilled ;    and 


actio  incerti  ad  interesse,  because  it  is  a  claim  for  damages  or  id  quod 
interest^  namely,  not  only  for  loss  sustained,  but  also  for  profit  not  made 
in  consequence  of  the  act  or  breach  of  contract.  Lastly,  act  i ones  prae- 
scriptis verbis  were  perhaps  so  called  because  there  were  no  special 
formulae  for  them  in  the  Praetor's  Books,  these  being  therefore  specially 
framed  by  the  lawyer  in  the  words  of  the  contract  which  were  set  out  in 
the  formula  of  action  or  claim.  The  materials  of  this  note  are  taken 
from  Heineccius  Elementa  ad  Fund,  Fart,  III.  §§  346 — 350,  Voet  ad 
Pand.  A.  t.  (19.  5)  §  5 ;  Wamkoenig's  Insts.  §  1048.  1143.  1150;  and 
Austin's  Jurisprudence y  Lect,  XXXV.;  and  Pothier's  Pandects,  h.  t.  in 
notis.  See  also  Ibid.  50.  16.  n.  15  {de  verb,  signif.),  imder  **  Divisions  of 
actions."  ^ 

♦  Gesta  est.  As  to  the  strict  distinction  and  frequent  confusion 
between  the  words  Actum,  Factum,  Oestum,  and  Contractum,  see  Poth.  Pand. 
50.  16.  num,  15.  and  note  **  a." — Actum  is  a  general  term  embracing  both 
contractum  and  gestum :  and  these  are  applied,  the  first  to  a  bilateral 
obligation,  such  as  sale,  partnership,  &c.,  and  the  second  strictly  to  a 
tlung  done  without  words,  such  as  the  payment  of  money,  the  adminis- 
tration of  a  curator,  &c.  But  gestum  often  has  a  wider  meaning, 
embracing  equally  acts  and  contracts :  and  contractum  likewise  sometimes 
departs  from  its  accurate  appHcation.  The  truth  is  that  frequently  the 
only  key  to  whether  a  Latin  law  term  is  used  in  a  strict  or  a  wider 
acceptation,  is  a  close  regard  to  the  antithesis  of  expression  in  the 
context:  for  words  are  used  in  very  different  senses  when  placed  in 
opposition  to  different  words. 
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whether  the  action  on  Mandate  or  Loan  respectively  would  lie 
against  a  free  man,  to  whom  one,  believing  him  to  be  his  slave, 
had  entrusted  the  execution  of  a  commission  (mandaverat) ,  or 
lent  a  thing;* — and  therefore,  according  to  Proculus  (the 
chief  of  the  Proculean  school),  the  actio  praescriptis  verbis 
was  anciently  given  {Dig.  h.  t,  fr.  12) ;  nevertheless  as  it  was 
afterwards  settled  [in  the  case  of  the  sale]  that  a  utilis 
actio  ex  empto  might  also  lie  for  the  rescission  of  the  sale. 
Dig.  19.  l./r.  11.  §  5  et  6  (de  act.  empti.)  (the  condition  being 
by  a  fiction  considered  as  accomplished,  whenever  it  was 
owing  to  the  purchaser  that  it  was  not  fulfilled) ;  Dig.  18.  1. 
fr,  50  {de  contrah.  empt.) ;  and  also  conceded  [in  the  other 
case  of  the  business  with  the  supposed  slave]  that  a  tacit 
obligation  arises  beyond  what  has  been  expressly  agreed  with 
the  free  person  on  the  supposition  that  he  was  our  slave. 
Dig.  4.  18.  6./r.  13.  §  tdt.  {commodati) ;  hence  it  came  to  pass 
that  with  the  a^tio  praescriptis  verbis  anciently  given  in  the 
above  cases,  might  also  concur  the  actions  **  empti f''  **  com- 
modati,*'  and  **  mandati " ;  the  discretion  being  left  to  the 
plaintiff  to  adopt  which  he  might  prefer.  And  this  in  the 
same  way  as  **  condictio  sine  causa,'*  or  other  similar  action 
^* stricti  juris'' \  can  concur  with  the  **  actio  locati,'*  **  pig- 
noratitia,"  **  commodati,"  and  **depo8iti";  Dig.  12.  7. /r.  2 
{de  condi<it.  sine  causd) ;  Dig,  12. 11.  fr.  4.  §  1  {de  reb.  creditis) ; 
Vinnius  Tract  de  pactis.  cap.  11.  num.  4  et  seq.  Not  to  say 
that  in  other  cases  also  in  which  some  of  the  ancient  juriscon- 
sults admitted,  and  others  denied  the  ordinary  action  **locati," 
**  mandati,"  or  the  like,  the  later  jurisconsults  (mostly  pru- 
dently following  that  view  which  is  the  safer)  decided,  not 
indeed  that  it  was  necessary,  but  that  it  was  safest  to  have 
recourse  to  the  civil  action  **  ex  praescriptis  verbis."  Dig,  h,  t. 
fr.  n.fr.  24. 

§  4.  This  eLciion praescriptis  verbis  is,  hovf ever,  more  reeLdiiy 
given  than  the  subsidiary  actio  doU,  which  imports  infamy. 
Whence,  if  one  has  given  a  slave  [Stichus]  to  Titius,  in  order  that 


*  For  one  could  not  contract  effectually  with  a  slave  or  individual 
subject  to  his  own  potestas^  or  at  least  could  not  sue  on  a  contract  with 
such  a  person. 

t  Actions  stridi  juris  (as  opposed  to  actions  honae  fidei)  were  so 
called  because  in  them  the  judex  could  not  depart  from  the  [terms  of] 
the  formulae,  but  was  confined  in  giving  judgment  to  the  precise  claim 
made ;  whereas  in  actions  bonae  ^ei  he  mignt  condemn  each  party  to 
do  or  pay  to  the  other  whatever  justice  and  equity  demanded,  though 
not  appearing  in  the  formula  of  the  action.  Compare  Poth.  Fand.  60. 16. 
?/.  16.  and  Ibid.  50.  17.  n,  1439. 
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Titius  might  give  another  slave  [Pamphilius]  his  freedom,  and, 
after  the  latter  has  been  manumitted,  Stichus  is  evicted*  [i.e., 
recovered  by  someone  else  by  process  of  law],  Titius  has  an 
action  praescriptis  verbis  against  the  party  from  whom  he 
received  Stichus,  whether  the  giver  knew  or  was  ignorant  that 
the  slave  belonged  to  another  ;  Dig.  2. 14. /r.  7.  §  2  (rfe  pactis) ; 
the  opinion  of  Julian  being  rejected,  which  is  cited  indeed  by 
Paulus  in  Dig.  h.  t.fr.  5.  §  2.  in  fine,  but  with  disapproval,  and 
also  distinctly  rejected  by  Mauritianus  and  Ulpian  in  the  said 
fr.  7.  §  2  (2. 14).  Moreover,  on  the  contract  **  facio  ut  des  "  the 
action  is  rather  the  **  actio  praescriptis  verbis  "  than  the  "  actio 
doli "  ;  Dig.  h.  t.fr.  22 ;  Inst,  de  locatione  (8.  24)  §  1 ;  Cod.  2. 
4.  fr.  6  {de  transaction.) ;  though  Paulus  writes  that  only  the 
"actio  doli''  should  be  given  on  it;  Dig.  h.  t.fr.  5.  §  8;  as 
also  the  Emperors  Diocletian  and  Maximian  in  the  Cod.  2.  21. 
fr.  4 ;  so  that  it  is  not  improbable  that  there  was  a  diflference 
of  opinion  on  the  subject  among  the  ancient  jurisconsults  ;  and 
that  thence  it  is  that  Ulpian,  after  saying  that  "  a  civil  action — 
that  is  to  say,  one  'praescriptis  verbis  ' — may  arise  from  the  con- 
tract of  *  facio  ut  des,'  "  immediately  adds  **  unless  we  may  say 
in  this  case  that  the  *  actio  doli '  is  also  competent  when  any 
fraud  is  charged."  Dig.  h.  t.fr.  15.  in  fine.  In  the  same  way 
also,  Pomponius,  speaking  of  the  case  in  which  you  have  given 
me  permission  to  sow  in  your  farm  and  to  take  the  produce, 
but  afterwards  will  not  allow  me  to  remove  it,  says  that  **  there 
is  no  civil  law  action :  whether  one  should  be  given  in  factum 
[i.e.,  on  the  special  terms  of  the  contract — Tr.]  is  a  question 
for  consideration  ;  but  an  actio  de  dolo  will  lie  "  ;  Dig.  h.  t. 
fr.  16.  §  1 ;  though  in  this  case  it  is  the  innominate  contract 
**  do  ut  des,"  inasmuch  as  I,  by  planting  your  land,  transfer 
the  dominium  of  the  seed  to  you  [and  therefore  **  do  "] — ^for 
what  is  sown  follows  the  soil — and  you  in  return  ought  to  give 
me  the  fruits,  which  being  grown  in  your  land  are  yours  in 
right  of  the  soil  until  I  take  them  away  with  your  consent. 
Therefore  (to  bring  the  subject  brieiiy  to  a  close)  it  was  not 
unusual  for  the  jurists,  when  it  was  doubtful  whether  an  ordi- 
nary action  was  competent,  first  to  have  recourse  to  the  civil 
action  praescriptis  verbis  for  greater  security,  as  being  the 
safest  remedy,  as  above  sufficiently  shown ;  but  when  there 
was  ground  for  questioning  whether  the  civUis  actio  praescriptis 
verbis  would  lie,  then  to  betake  themselves  to  the  subsidiary 
actio  doli.  Of  a  different  opinion  are  Ant.  Faber  in  rational, 
ad  d.  fr.  5.  §  8  ;  Justus  Meyer  CoUeg.  'Argentorat.  ad  Pand.  tit. 

*  I  have  here  followed  the  text  in  the  Digest  somewhat  more  verbally 
than  I  have  followed  our  author. 
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de  pactis.  n.  87.  88.  et  h.  t.  n.  7.  circa  fin. ;  Vinnius  Select, 
qitaest.  lib.  1.  cap.  46. 

§  5.  Every  actio  praescriptis  verbis  is  an  actio  civilis  indeed 
[i.e.,  of  the  jus  civile\  inasmuch  as  it  is  not  the  invention  oi 
the  Praetor  but  of  the  Jurisconsult ;  and  it  is  also  called  in 
factum ;  but  ever}'  actio  in  factum  is  not  civilis,  for  there  are 
also  Praetorian  actions  infantum,  as  appears  from  Instit.  4.  3. 
§  ult.  {de  lege  Aquilia)  and  other  texts  scattered  throughout 
the  law,  Cod.  1.  2.  fr.  21.  in  med.  {de  sacrosanct,  Eccles,),  all 
which  it  is  unnecessary  to  transfer  here  from  their  appropriate 
places  and  enumerate  at  length.  But,  further,  most  negotia 
which  give  rise  to  the  *'  actio  praescriptis  verbis  ''  can  almost 
always  be  referred  to  innominate  contracts,  or  resolved  into 
these ;  while  actions  in  factum-  are  also  given  on  other  grounds 
[than  on  innominate  contracts].* 

•  See  note  to  the  heading  of  this  title.  It  will  have  been  observed 
that  the  terms  '^  actio  praescriptis  verbis**  and  '^  actio  in  /acti«w"have 
been  frequently  used  interchangeably  in  this  title  and  in  texts  cited  from 
the  Corpus  Juris.  The  matter  is  very  lucidly  explained  by  the  most 
illustrious  jurist  Pothier  in  his  work  on  the  Pandects,  and  what  imme- 
diately follows  is  taken  in  substance  from  this  title  in  that  work. — Actions 
in  factum  are  those  which  are  given  when  the  ordinary  actions  which  have 
a  recognized  name  are  inapplicable.  They  arise  either  from  contracts  or 
from  other  causes,  and  such  of  them  as  spring  from  (ianominate)  contracts 
are  those  which  are  commonly  called  ^''praescriptis  verbis,**  But  the 
actions  "in  factum  civihs**  (that  is  to  say,  those  of  the  jus  civile)  or 
**  praescriptis  verbis,"  are  only  given  on  such  innominate  contracts  as 
have  an  affinity  and  resemblance  to  nominate  ones,  and  they  are  then 
called  utiles,  after  the  contract  with  which  they  have  an  affinity  (and 
this  is  the  meaning  of  what  Ulpian  says,  *'  Quoties  deficit  ariio  vel  exceptio, 
utilis  actio  vel  exctptio  est**  Dig,  h,  t,/r.  21).  If  a  contract  has  no  amnitj' 
to  any  nominate  contract,  recoui*se  must  be  had  to  the  action  de  dolo,  and 
if  that  does  not  meet  the  case,  or  fails,  then  the  Fraelor  will  allow  an 
action  in  factum,  and  this  Praetorian  action  IN  FACTUM  is  subsidiary  to 
all  actions,  and  even  to  the  actio  de  dolo.  The  actio  praescriptis  verbis  is 
also  competent  when  it  is  either  doubtfid  whether  any  other  action,  or 
what  action  lies.  With  respect  to  those  actions  in  factum  which  do  not 
arise  on  contracts,  the  Praetor  gives  them  to  supply  something  that  may 
be  necessary  to  give  full  and  just  operation  to  a  statute,  when  the  statute 
'  has  not  expressly  provided  for  the  particular  case  which  has  arisen,  for 
example,  in  furthering  the  appUcation  of  the  Lex  Aquilia  ;  and  also  when 
the  proposed  cause  of  action  nas  an  affinity  with  a  recognised  cause  of 
action  under  the  jus  civile,  the  Praetor  gives  the  actio  in  fa<Uum  a'lnlis  ; 
and  if  it  has  no  such  affinitj%  then  the  actio  in  factum  praetoria.  So  also 
Heineccius  says  much  to  the  same  effect  as  Pothier,  and  particularises 
four  kinds  of  actions  in  factum  {Elementa  ad  Pand,  h,  t.  Pars.  3. 
§  346) — viz.,  two  given  by  the  Praetor,  and  two  under  the  jus  cirile,  all  of 
whicn  are  called  actions  praescriptis  verbis  {Ibid,  §  347) ;  but  it  is  only 
those  which  arise  from  innominate  contracts  which  are  the  subject  of  this 
title.    Ibid,  §  349.      See  further  on  this  subject,  Sandar's  Institutes  of 
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Justinian ;  ad  m.  13.  and  HI.  14.  and  Introd.  §  106,  where,  a  distinction 
is  taken  between  an  actio  in  factum  and  an  actio  in  factum  conceptay  the 
latter  term  being  contrasted  with  actio  in  jus  concepta^  and  the  one  meaning 
an  action  in  which  the  judge  had  to  try  an  issue  of  fact,  and  the  other 
where  he  had  to  determine  an  issue  of  law.  But  compare  Austin's  Jurispr, 
Led,  XXX  V,  p,  622  (3rd  Edit. ) ,  where  the  distinction  between  acfi'o  infadumy 
and  actio  in  factum  conc^pta  is  ignored,  and  the  difference  between  it  and 
the  actio  in  jus  concepta  is  stated  to  depend  (not  on  the  issue  to  be  tried 
but)  on  the  different  mode  of  stating  the  case  in  what  we  would  call  the 
libel,  or  declaration.     See  also  Poste's  Gaius,  ad,  4.  §  45,  page  437. 
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DE  PIGNORIBUS  ET  HYPOTHEC  IS  ET 

QUALITER  EA   CONTRAHANTUR  ET 

DE  PACTIS  EORUM. 


OF   PLEDGES^:^   AND    HYPOTHECS ;— HOW  THEY 

ARE  CONTRACTED  ;— AND   OF  THE   PACTS 

ANNEXED   TO   THEM. 


SUMMARY, 


[•»•  Introductory  note  by  Trans- 
lator.] 

1.  The  various  senses  in  which 
the  word  pignus  is  used. — There  is 
no  difference  between  pignus  and 
hypotheca  as  regards  the  hypothe- 
cary action ;  in  other  respects  they 
are  different. — Ordinarily  no  one 
can  be  compelled  to  create  a  mort- 
gage. What  pignus  a  person  must 
give  who  has  promised  one.— When 
a  person  who  nas  promised  to  mort- 
gage a  certain  thing  has  died,  and 
has  left  several  heirs,  that  one  of 
them  to  whose  share  it  falls  is  bound 
to  mortgage  the  whole  of  it. 

2.  The  division  of  hypothecs  into 
** general"  and  **  special"  obtains 
also  in  **  praetorian  and  **  legal" 
hypothecs.  What  things  are  bound 
\nien  a  universitas  rerum,  as  a  flock, 
a  shop,  illata  et  invectay  or  a  pecu' 
Hum  are  mortgaged  ? 


3.  In  the  case  of  the  special 
mortgage  of  a  rea  singulariSy  what 
fruits  of  it  are  bound,  and  when? 
— ^Whether,  and  when,  the  offspring 
of  a  morl^aged  female  slave  is 
boimd  ? — ^Whether  the  peculium  of 
a  slave? 

4.  Of  other  accessions  of  things 
mort^^aeed ;  — alluvion ;  —  usufruct 
which  nas  reverted  to  the  pro- 
prietorship; —  an  island  which 
nad  formed  before  a  farm  had  been 
mortgaged; — a  thing  made  out  of 
what  has  been  mortgaged ; — a  ship 
made  from  mortgaged  timber; — a 
house  converted  mto  a  garden,  or 
a  farm  into  a  vineyard,  and  vice 
versd, — Whether  or  not,  when  a 
house  has  been  burnt  down  and 
again  rebuilt,  the  new  house  comes 
under  pledge  under  deduction  of 
the  expenses  [of  re-building].  — 
Whether  an  extraneous  possessor 


•  **  Pledge"  and  **  mortgage  "  are  used  indiscriminately  throughout 
the  translation  of  this  title. 
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who  has  built  a  new  house  on  a 
mortgaged  site  can  be  discharged 
by  offering  the  creditor  the  vcdue 
of  the  site  [without  the  value  of 
the  improvements]  and  thus  keep 
the  property  ? 

5.  Whether  what  has  been  sub- 
stituted for  a  thing  pledged  is 
bound  by  the  pledge  ?--0f  things 
purchased  with  pledged  monev; 
— and  of  the  price  received  for 
pledged  property. 

6.  What  things  are  included 
under  a  general  hypothec  ?  — 
Whether  future  property? — incor- 
poreal things  ? — goods  in  a  shop  ? 
— a  slave  himself  who  has  mort- 
ga^^  all  the  property  of  his  owner 
[with  his  authority]  ?  and  the 
money  itself  which  has  been  lent  ? 
—  Wnether  necessary  household 
furniture? — Emphyteutical  lands? 
— And  feuds  ? 

7.  Whether  property  subject  to 
a  fiiiei  commissum  ? — As  to  fruits 
gathered  pending  the  condition  or 
expiry  of  a  Jidei  commissmn  ?  — 
Wnether  the  property  of  an  heir  ? 
— And  what  if  the  whole  estate  of 
an  heir  has  been  expressly  bound 
by  the  deceased  ?  —  Whether  the 
property  of  one  deceased  is  boimd  by 
a  general  mortgage  created  by  an 
heir? — Whether  things  alienated 
with  the  consent  of  creditors,  if 
they  af  terwai-ds  come  into  the  power 
of  liie  debtor  ? 

8.  If  one  has  simply  mortgae^ 
*'his  property"  without  further 
indication  of  generality,  whether 
*'  all "  his  property  is  considered 
boimd? 

9.  What  solemnities  were  used 
under  the  Boman  Law  in  consti- 
tuting a  pigims  i — What  are  re- 
quired by  our  law  when  immove- 
ables, ships,  and  such  incorporeal 
things  as  are  ranked  with  immove- 
ables are  mortgaged  ?  —  What  in 
the  case  of  feu(&  ?— Whether  these 
also  may  be  mortgaged  before  the 
judge  ordinary  ?  — Whether  sub- 
feuds  should  be  mortgaged  in  the 


court  of  the  doniinus  direct ns  or  of 
the  intermediate  superior  ? 

10.  What  solemnities  are  re- 
quired in  Holland  for  a  general 
hypothec  om/i  I  a  honor  urn  } — ^Whether 
it  must  be  made  before  the  judge 
of  the  place  where  the  principal 
contract  is  entered  into  ? — Property 
situated  in  the  territory  of  Amster- 
dam is  not  bound  by  general  hypo- 
thec imless  it  has  been  made  before 
a  judge  of  Amsferdo^ — nor  [im- 
moveable] property  out  of  vHolIand 
by  a  general  hypothec  created  in 
HoUand. 

11.  Public  registration  {insinua- 
tio)  and  payment  of  the  fortieth  are 
not  necessary  in  legal  hypothecs; 
— nor  in  mortgages  on  behalf  of 
pupils  to  the  Orphan  Chamber; — 
nor  when  the  master  of  a  ship  gives 
a  Bottomry  Bond. — If  immoveable 
things  are  mortgaged  for  the  balance 
of  the  price,  at  the  time  of  delivery, 
the  tax  of  the  fortieth  is  not  due. 
— ^In  respect  to  other  things,  if  the 
requisite  solemnities  are  omitted, 
the  mortgage  has  no  preference  in 
Holland,  although  the  property  of 
the  debtor  has  been  mortgaged  by 
a  public  instrument  before  a  notary 
and  witnesses : — Whether  a  registrar 
is  liable  [in  damages]  if  the  solem- 
nities are  omittea  by  his  fraud  or 
fault,  or  if  he  has  wrongly  stated 
a  thing  to  be  free  from  incum- 
brances ? 

12.  When  moveables  are  mort- 
gaged to  a  creditor  with  delivery  of 
them,  public  registration  and  pay- 
ment of  the  fortieth  is  not  required. 
What  if  it  has  been  agreed  that  the 
debtor  is  to  possess  the  thing  on 
behalf  of  the  creditor? — Without 
delivery  moveables  are  not  bound 
merely  by  a  public  instrument 
executed  before  a  notary  and  wit- 
nesses without  delivery ;  but  only 
when  [the  deed  of  pledge  has  been 
made  before  a  judge  of  Holland 
and  duly  registered  and]  the  fortieth 
part  of  the  debt  paid  to  the  Fisc  : 
— which  being  done,  an  hypothec 
created  before  any  judge  of  lloUand 


Digitized  by  LjOOQIC 


268    LIB.  XX.   TIT.  I.      DE   PIGNORIBUS   El'   HYPOTHECIS,  ETC. 


covers  moveables  everywhere,  even 
those  out  of  Holland,  though  the 
pater/amiliaa  has  intended  them  to 
remain  in  a  particular  place ;  and  it 
also  covers  debts  due  to  the  debtor. 

13.  Immoveablofcl  specially  mort- 
gaged and  afterwards  alienated  by 
either  an  onerous  or  lucrative  title 
pass  to  the  alienee  subject  to  the 
mortgage.  The  law  when  there 
has  been  a  sale  by  public  auction 
and  the  creditor  has  not  intimated 
his  ri^ht  in  respect  of  the  property 
sold  or  the  price  realised. — When 
moveables  delivered  to  a  creditor 
are  alienated,  or  the  creditor  ceases 
to  possess  them,  the  pledge-right 
is  lost,  excepting  in  one  case  in 
Bhineland. 

14.  When  immoveables  which 
have  been  bound  by  a  general 
mortgage,  conventional  or  legal, 
pass  by  Modem  Law  to  another 
subject  or  not  subject  to  the  en- 
cumbrance ? — The  exceptional  law 
of  Amsterdam  and  the  law  of 
Utrecht  in  this  respect.  The  law 
when  moveables  bound  by  a  general 
hypothec  are  alienated  by  the  debtor? 

15.  The  efPect  of  a  general  and 
s|)ecial  hypothec  as  regards  the 
right  of  preference.  Whether  a 
person  havmg  a  special  and  general 
hypothec  can  discuss  the  things 
generally  mortgaged  before  discuss- 
mg  those  which  are  specially  mort- 
gaged?—And  what  if  the  general 
mortgage  is  only  subsidiary  ? 

16.  The  modem  law  in  this  re- 
spect in  Holland,  at  Amstenlam, 
and  at  Utrecht. 

17.  If  a  debtor  has  mortgaged  a 
debt  due  to  himself,  the  creditor  to 
whom  it  is  mortgaged  may  sue  his 
debtor's  debtor  even  without  cession 
of  action.     By  what  action  he  sues  ? 

18.  An  hjT)othec  fordinarily]  re- 
quires a  piincipal  debt.  Whether 
a  mortgage  can  dc  created  in  favour 
of  one  who  is  only  to  be  the  payee 
of  the  debt? — For  what  debts  of 
**  natural"  obligation  a  mortgage 


can  be  validly  made? — ^Whether 
for  a  debt  which  can  be  defeated 
by  the  exceptio  rei  judicatae  or  juris- 
jurandi  f — Whether  for  the  debt  of 
another  ? — Whether  for  interest  or 
a  conventional  penalty? — ^In  case 
of  doubt  the  pledge  is  considered 
to  be  only  bound  'for  the  principal 
and  not  also  for  interest. 

19.  Oases  in  which  a  mortgage 
b  valid  although  there  is  no  prin- 
cipal obligation ; —Cases  in  which 
it  remains  effectual  after  the  ex- 
tinction of  the  right  of  personal 
action. 

20.  Whether  a  mortgage  can  be 
created  for  a  debt  which  is  to  be  due 
at  a  future  time,  or  conditionally, 
or  for  an  evidently  uncertain  debt  P 
— What  is  now  necessary  when  a 
mortgage  is  given  for  an  uncertain 
future  debt  ? 

21.  Sundry  pacts  which  may  be 
annexed  to  a  mortgage. 

22.  Whether  a  pact  is  valid  "that 
it  shall  not  be  lawful  to  the 
creditor y''*  or  *'  shall  not  be  lawful 
to  the  debtor  " — to  sell  the  pledge  ? — 
The  special  law  in  respect  to  a  pact 
against  sale  by  the  debtor. 

23.  The  pact  of  Antichresis. — It 
may  be  tacit  as  well  as  express. — 
Sometimes  it  is  only  intended  to 
be  subsidiary,  in  event  of  delay  in 
payment. 

24.  Whether  Antichresis  may 
exceed  the  lawful  i*ate  of  interest  ? 

25.  The  Lex  Commissoria  is  re- 
probated in  mortgages;  equally 
Detween  the  debtor  and  creator, 
and  the  debtor  and  his  surety; — 
and  whether  the  pact  has  been 
entered  into  originally,  or  subse- 
quently to  the  mortgage. 

26.  The  pact  ;*  that  the  creditor 
may  have  to  himself  whatever  is 
obtained  by  the  sale  of  the  pledge  " : 
and  the  pact  **  that  if  the  debt  be 
not  paid  within  a  certain  time,  the 
debtor  is  to  cede  the  pledge  to  the 
creditor." 

27.  Who  can  hypothecate  ? 
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[•*•  Pignus,  pledge,  specially  so  called  and  as  distinguished  from 
Hypothec,  is  thus  defined : — *'  Jus  creditori  in  re  constUutum  qim  licet  ei 
iUam  possidere  in  securitatem  debiti  ;  eamque  destrahere^  nt  ex  pretis  debittim 
consequatur  (Pothier  in  Pand.  Justin,  lib.  20.  tit.  1.  n,  1) — i.e,,  '*  A  right 
created  in  [another's]  property,  whereby  it  is  allowed  to  one  to  possess  it 
in  security  of  a  debt ;  and  to  sell  it  in  order  to  recover  the  debt  from  the 
price."  Ilypotheca  is  thus  explained  :*  **  But  as  the  Praetor  allowed  that 
the  right  which  arises  from  Pledge  might  also  be  constituted  both  in 
things  of  the  soil  and  in  moveables  without  delivery,  the  word  *  Hypothec  * 
was  invented.'*  TJlpian  says,  **  Strictly  we  call  that  a  pignus  which 
passes  to  the  creditor,  and  we  use  the  term  hypothec  when  the  possession 
does  not  pass."  But  hypothec  is  also  called  PignuSy  and  they  give  the 
same  action  to  the  creditor  ;  hence  Marcianus  says,  **  There  is  only  the 
difference  of  sound  between  them."  Pothier  ut  cit.  For  the  definition  of 
the  contract  of  pledge,  as  distinguished  from  the  right  itself,  see  Lib.  13. 
tit.  7.  num.  1.  post.  Though  it  will  be  seen  from  the  above  definitions 
how  materially  the  more  recent  Boman  Law  mortgage  differs  from  that 
of  the  English  Common  Law,  it  must  not  be  supposed  that  the  latter  has 
nothing  resembling  it  in  Civil  Law.  On  the  contrary,  it  has  its  prototype 
in  the  cwitractua  Fidiiciae,  as  to  which  see  the  appendix  to  Lib.  13  in 
Pothier' s  Pandects^  though  this  feU  greatly  into  disuse  after  the  Praetors 
invented  the  *'  actio  serviana,"  and  afterwards,  in  analogy  to  it,  the  actio 
hypothecaria.  — Tr.  ] 

§  1.  The  word  pigntts,  "pledge,"  is  sometimes  used 
to  express  the  right  created,  and  sometimes  the  thing  itself 
which  is  mortgaged,*  and  frequently  the  contract  itself  by 
which  the  right  is  created ;  though  it  is  true  that  the  right  of 
pledge  may  be  constituted  not  only  by  agreement  (conventione), 
but  also  by  law,  by  the  Praetor,  by  the  Judge,  or  by  a  testator. 
**  Conventional  Pledge,"  taken  in  its  wider  sense,  embraces  both 
"Pledge"  specially  so  called  [i.e.,  "Pawn"]  and  "Hypothec"  ; 
so  much  so  that  between  these  there  is  only  a  dift'erence  in 
name,  and  both  give  rise  to  the  actio  hypothecaria,  Dig.  13.  7. 
fr.  1.  pr.  (de  pignorat.  act.) ;  Dig.  h.  t.fr.  5.  §  1 ;  Inst.  4.  6.  §  7. 
in  med.  {de  action.) ;  though  pledge  (pignus)  in  its  special  sense 
(pignus  in  specie)  differs  from  hypothec,  inasmuch  as  the 
former  is  a  contract  of  the  class  styled  bonae  fidei,  and  a 
"real  contract"  (constans  in  re\),  in  which  the  "posses- 
sion "  t  passes  to  the  creditor,  &c. ;  but  Hypothec  is  a  pactum 


*  The  word  **  mortgage"  is  not  known  to  the  Civil  Law,  but  is  an 
invention  of  the  Middle  Ages.  Though  a  barbcuism,  it  will  be  very  con- 
venient to  use  it  in  a  comprehensive  sense  as  equally  applicable  to  pledges 
strictly  so  called  or  '*  pavms,*^  and  to  hypothecs. 

t  Constans  in  re.  See  footnote  to  Lib.  19.  tit.  5.  §  2.  ante,  p.  259.  The 
significance  of  the  term  bonae  fidei  has  been  explained  in  a  note  to  Lib.  18. 
tit.  1.  §  1.  and  elsewhere. 

t  That  is  to  say,  juridical  and  not  merely  natural  possession,  for  this 
is  the  meaning  of  **  possessio  "  whenever  it  is  used  without  a  qualifying 
epithet. 


Digitized  by  LjOOQIC 


270    LIB.  XX.   TIT.  I.      DE   PIGNORIBUS   ET  HYPOTHECIS,  ETC. 

*'praetorium***  and  "arbitrarum'*\  whereby  b, jus  in  re\  is  created 
in  security  of  the  debt  due  to  the  creditor,  but  in  which  the 
**  possession  '*  is  not  transferred  to  the  creditor.§  Dig,  2.  14. 
fr,  17.  §  2  (d€  pactis) ;  Dig  18.  7./r.  9.  §  2  {de  pignorat.  act). 
A  debtor  cannot  ordinarily  be  compelled  against  his  will  to 
create  a  right  of  pledge  or  hypothec  unless  he  has  expressly 
promised  it ;  Dig.  13.  5./r.  14.  ^1  (de  constit.  pecun.)  ;  or  unless 
the  law  or  a  judge,  for  just  cause,  requires  him  to  give  security ; 
in  which  case  he  must  bind  (mortgage)  such  a  thing  as  the  judge 
in  the  exercise  of  his  discretion  thinks  suflScient  with  reference 
to  the  amount  of  the  debt ;  Arg.  Dig.  2.  8.  fr.  5.  §  1  {qui 
satisdarc  cog.) ;  Henr.  Kinschot  de  rescriptis  gratiae,  tract.  4, 
de  judiciis  solution,  cap,  6 ;  unless  it  has  been  agreed  that  a 
certain  thing  already  designated  should  be  bound ;  for  in  that 
case  it  is  unquestionable  that  the  debtor  may  be  discharged 
[from  his  obligation  to  give  security]  by  mortgaging  that  thing, 
and  the  creditor  is  considered  to  be  abundantly  secured,  as 
having  been  a  willing  and  consentient  party. ||    Dig.  18.  7./r.  9. 


•  Pactum  Praetorinm  as  distiiigpiished  from  Pactum  Legitimum :  on 
the  latter  an  action  lay  by  the  ancient  Civil  Law ;  on  the  former  an  action 
was  given  by  the  Praetor  as  a  Court  of  Equity,  when  it  would  not  have 
lain  under  the  Common  Law. 

t  That  is  to  say,  the  action  founded  on  it  was  of  the  class  of  Actionem 
Arhitrariae, — These  differed  from  other  actions  in  this,  that  before  final 
decree  opportunity  was  given  to  the  defendant  by  a  kind  of  interlocutory 
order  to  restore,  exhibit,  or  do  something  awarded  by  the  judex  or  arbiter 
in  accordance  with  what  the  nature  and  justice  of  the  case  required ;  if  he 
complied  with  this  award,  he  was  absolved  from  further  claim ;  if  he  failed, 
a  final  decree  was  pronounced  E^ainst  him,  often  accompanied  by  a  penalty. 
The  interlocutory  order  was  cafied  **  arhitrmm." — Compare  Wamkoenig's 
Tfist  §  1061.  1062.  and  Pothier*s  Pandects,  lib,  60.  tit.  16.  n.  16.  v.  Actio, 
from  which  last  I  have  taken  the  expression  '*  interlocutory  order." 
Perhaps,  however,  the  judgment  was  from  the  first  in  the  alternative. 
In  either  case  there  is  some  analogy  to  the  judgment  in  the  English  action 
for  detention  of  goods.  These  actions  and  nctiones  honat  JUlei  had  also 
this  peculiarity,  that  the  amount  of  damages  due  were  left  to  the  oath  of 
the  plaintiff,  if  the  defendant  had  been  guilty  of  any  fraud,  instead  of 
being  assessed  by  the  judex.  Wamkoenig*8  Inst.  §  1061 ;  Dig.  12.  3./r.  4. 
§  1.  fr,  5.     See  also  Sandar's  Institutes  of  Justinian  under  4.  6,  31. 

t  That  is  to  say,  a  jus  in  re  alienay  for  which  the  above  phrase  b  an 
elliptical  or  short  form  of  expression. 

§  This  is  now  the  practical  distinction  between  Pledge  or  Pawn  and 
Hypothec  (the  woi-d  ** mortgage**  is  a  barbarism),  namely,  that  delivery  of 
the  thing  given  as  security  for  the  debt  is  made  to  the  creditor  in  the  one 
case,  and  not  in  the  other.  Qaius  says,  in  a  lost  work  on  the  Laws  of  the 
XII.  Tables  cited  in  Dig,  50.  16.  228.  §  1  {de  verb,  signif),  that  the 
word  pigu  us  is  derived  from  nugnusy  the  first,  because  things  pledged  are 
**  given  by  the  hand,"  and  tnat  therefore,  strictly,  pledge  is  confined  to 
moveables. 

II  The  text  in  the  Digest  (more  explicitly)  adds,  licet  in  hoc  deceptus 
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§  8  {de  pignorat.  act).  If  the  debtor  has  died  before  fulfilling 
his  promise  to  give  the  secxiritj,  and  the  thing  which  he  had 
agreed  to  mortgage  is  obtained  in  solidum  [i.e.,  in  its  entirety] 
by  one  of  his  heirs,  on  a  division  of  the  estate  only  this  heir 
can  be  compelled  to  mortgage  it  in  solidum,  for  the  debt ;  but 
he  has  a  right  of  recourse  against  the  other  coheirs  pro  rata, 
when  the  adjudication  of  it  to  him  has  not  been  made  subject 
to  the  onus  of  pledging  it ;  both  because  he  alone  has  the  power 
of  binding  it  in  solidum,  Arg.  Dig.  18.  6./r.  3.  §  8  {commodati), 
and  because  "  pledge  is  indivisible  *'  (pignoris  causd  invidAia 
est),*  and  the  indivisible  nature  of  the  obligation  cannot  be 
altered  by  the  status  of  heirship ;  Dig.  45.  1.  fr.  2.  §  2  (d€ 
verbor.  oblig.) ;  Arg.  Dig.  10.  2./r.  25.  §  10  (Jamil,  ercisctmdae) : 
just  as  neither  can  one  of  a  plurality  of  heirs  be  compelled  to 
give  effect  to  the  promise  of  the  deceased  to  create  a  servitude, 
as  I  have  shown  in  the  title  de  servitutib.  {Lib,  8.  tit.  1)  §  idt. 

§  2.  Hypothecs  are  either  Special  or  General,  and  this 
distinction  obtains  not  only  in  conventional  but  also  in  legal 
and  praetorian  hypothecs.  For  when  the  Praetor  gives  pos- 
session of  a  res  vitiosa  on  account  of  apprehended  damage,!  this 
constitutes  a  praetorian  special  mortgage ;  but  if  a  person  is 
put  into  possession  [of  the  estate  of  a  debtor]  rei  servandae 
causal    or    [of   a    deceased    person]    in    security   of  legacies 

8ity  **  although  he  has  been  deceived,"  when  the  security  promised  was 
his  own  selection. 

*  That  is  to  say,  a  thing  bound  in  pledge  is  not  bound  in  parts,  but 
as  one  whole ;  so  although  the  subject  may  be  one  which  admits  of  physical 
division,  yet  the  creditor  has  not  to  proceed  against  one  heir  to  m«5te  good 
the  contract  of  pledge  as  to  one  part,  and  against  another  heir  as  to 
another  part,  for  unless  the  whole,  as  a  whole,  is  given  or  bound,  the 
contract  is  not  satisfied. 

t  When  a  person  apprehended  damage  from  the  dilapidated  condition 
of  a  neighbour's  house  or  the  like  (^res  mtiosa)^  he  was  entitled  to  require 
the  owner  of  it  to  give  security  against  this  **  damnum  infecium  "  ;  on  the 
owner  faihng  to  give  security,  the  Praetor  put  the  other  party  into 
possession  oi  it  (c^ed  ''''mi ami  in  possessionem*^) ^  which  virtually  con- 
stituted a  special  mortgage :  if  the  owner  still  deferred  giving  security, 
the  Praetor  by  a  second  decree  transferred  the  ownership  (Quiritarian  or 
Bonitarian,  according  to  the  owner's  right)  to  the  party  already  in 
possession,  as  a  praetorian  mortgage.  The  first  M.  in  P.  {exprimo  decreto) 
gave  a  mere  right  of  detention. 

X  In  many  cases  the  Praetor  would  put  a  creditor  into  possession  of 
the  whole  estate  of  the  debtor  (so  far  as  it  was  situated  within  the  Praetor's 
jurisdiction),  or  would  require  a  debtor  to  give  security  for  a  debt  wbich 
was  not  yet  exigible  (as  when  payable  at  a  date,  or  on  a  condition  that 
had  not  yet  happened)  in  order  to  secure  the  res  or  debitum  to  the  creditor. 
The  cases  in  wnich  this  remedy  lay  will  be  found  stated  in  Lib,  42.  tit,  4. 
II.  3.  The  most  important  of  them  was  the  case  of  a  debtor  absconding 
or  concealing  himself  to  defraud  creditors,  or  failing  to  appear  to  defend 
an  action  after  having  given  security  to  appear. 
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{legatorum  nomine), \  this  constitutes  a  general  mortgage.  And 
when  the  law  gives  a  "legal "  hypothec  for  the  repair  of  a  house, 
it  does  not  extend  beyond  the  house  itself,  and  so  is  a  special 
one ;  while,  on  the  other  hand,  pupils  have  a  legal  general 
hypothec  over  all  the  property  of  then*  tutors,  and  the  Fisc 
over  that  of  its  ofl&cers  (administratores).  When  specific 
things  (res  mtgvlares)  or  even  definite  universities  of  things, 
for  example,  a  flock  of  sheep  or  all  the  goods  in  a  particular 
shop  are  mortgaged,  it  is  a  special  hypothec.  And  it  is  to  be 
observed  generally,  that  not  only  the  things  expressly  men- 
tioned when  the  mortgage  is  created,  but  their  accessions  also, 
are  considered  bound  by  it ;  but  the  accessions  are  not  the 
same  in  the  case  of  a  mortgage  of  a  universitas  rerum  as  they 
are  when  res  singulares  are  hypothecated.  For  if  a  flock  of 
sheep  is  mortgaged,  the  subsequent  progeny  of  the  same  flock 
are  «dso  bound,  and  even  if,  when  all  the  individuals  of  which 
it  originally  consisted  have  died,  the  whole  flock  has  been 
renewed  [by  fresh  additions,  though  not  progeny  of  the  origi- 
nal individuals — Tr.],  it  nevertheless  remains  bound,  being 
considered  to  be  still  the  same  flock ;  Dig,  h.  t.  fr.  13.  pr. ; 
Arg.  Dig.  5.  1.  fr.  76  {de  judiciis) ;  Dig.  30.  1.  fr.  21.  fr.  22 
(de  legatis  1).  And  when  a  shop  (tabema)  has  been  mortgaged, 
if  the  owner  has  from  time  to  time  sold  all  the  goods  in  it  and 
purchased  others,  everything  subsequently  found  there  is  con- 
sidered bound  by  the  pledge.  Dig.  h.  t,  fr.  34.  pr.  When 
the  "invecta  et  illata*'t  are  bound  for  rent,  either  by  tacit 
convention  in  the  case  of  urban  tenements,  or  by  express 
agreement  in  the  case  of  rural  ones,  not  only  are  the  original 
"  invecta  et  illata  "  bound,  but  those  also  which  are  afterwards 
brought  there  [at  any  time]  during  the  whole  period  of  the 
hiring,  in  the  same  way  as  the  future  fruits  of  a  rural  tenement, 
as  to  which  see  farther  in  tit.  2.  Lastly,  when  a  peculiumi 
has  been  mortgaged  (which  it  may  be,  as  is  shown  by  Dig.  h.  t. 
fr.  1.  §  1)  everything  is  included  which  is  subsequently  added 
to  it ;  because  everything  comes  within  the  scope  of  the  **  actio 
de  peculio  *'  which  pertains  to  the  peculium  at  the  time  of 
judgment;  Dig.  15.  1.  fr.  30  (de  peculio) ;  Dig.  42.  4.  fr.  7. 

♦  In  the  same  way,  as  mentioned  in  the  preceding  footnote,  if  a 
suspectus  heir  failed  to  give  security  for  payment  of  legacies  or  restitution 
oifidei  commissa  after  being  required  by  the  Praetor,  the  person  entitled 
to  such  seciuity  might  be  put  into  possession  of  the  whole  estate  pertaining 
to  the  inheritance  (but  not  of  the  private  estate  of  the  heir),  however 
small  the  legacy  due  to  him.     See  Lib,  36.  tit  4.  also  Dig,  42.  4.  31.  §  3. 

t  The  things  brought  by  a  tenant  into  the  premises  he  has  on 
rent. 

X  The  private  jim^j'-property  allowed  to  a  slave  or  filius-familias. 
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§  15  (quibus  ex  catms  in  possess,  eatur) ;  and  also  because 
future  property  is  included  under  a  mortgage  **bonorum,"  i.e,y  of 
property  generally.  Cod.  8.  17.  fr.  ult.  {quae  res  pign.  dari 
poss.\  and  a  peculium  is  a  little  patrimony,*  and  therefore  a 
sort  of  '^universitas  bonorum";  and,  finally,  because  when  a 
pecidium  has  been  bequeathed,  everything  is  considered  to  be 
included  in  the  bequest  which  had  been  added  to  it  from  the 
date  of  the  testament  down  to  the  time  of  the  owner's  death ; 
Inst.  2.  20.  §  20  {de  legatis);  Dig.  38.  8./r.  8.  §  ult.  (de  peculio 
legato) ;  but  that  more  things  are  covered  by  a  mortgage  than 
by  a  bequest  will  be  shown  hereafter  (§  9). 

§  3.  When  particular  things  are  [specially]  mortgaged, 
the  law  is  that  the  fruits  thereof  are  also  bound,  although  tliere 
has  been  no  express  agi'eement  for  this.  Cod.  8.  15.  fr.  3  (in 
quib.  caus.  pign.  vel  hypoth.  tacite  contrah.).  Not,  however,  in 
the  same  manner.  For  if  they  have  been  gathered  after  **  litis 
contestatio,"  they  are  wholly  bound  to  the  creditor  in  security 
of  the  debt  when  the  [principal]  thing  mortgaged  is  worth  less 
than  the  amount  of  tlie  debt.  Dig.  h.  t.  fr.  16.  §  4.  But  if 
they  have  been  gathered  before  litis  contestatio,  they  do  not 
come  within  the  pledge,  except  so  far  as  they  are  still  extant 
and  the  principal  thing  is  insufficient ;  Dig.  h.  t.  fr.  16.  §  4 ; 
for  if  they  have  been  gathered  and  consumed  by  a  third  party 
who  had  purchased  in  good  faith,  as  he  is  not  compelled  to 
restore  them  to  the  owner,  so  neither  can  he  be  compelled  to 
restore  them  to  a  creditor  to  whom  they  never  were  bound, 
never  having  become  the  debtor's  [having  been  gathered 
not  by  him  but  by  the  third  party],  although  it  may  have 
been  expressly  agreed  that  the  fruits  also  were  to  be  in  mort- 
gage. Dig.  h.  t.  fr.  1.  §  2.  Further,  although  the  issue  of  a 
female  slave  is  not  reckoned  among  **  fruits,"  Inst.  2.  1.  §  87.t 
nevertheless  when  she  is  bound  in  pledge,  her  subsequently 
born  offspring  is  covered  by  the  mortgage ;  Cod.  8.  25.  fr.  1 ; 
Dig.  h.  t.fr.  26.  §  ult.;  provided  that  she  was  in  the  debtor's 
or  his  heir's  possession  when  it  was  conceived  and  bom, 
or  even  merely  when  it  was  conceived,  though  it  may  have 
been  bom  while  she  was  in  the  possession  of  a  third  party,  for 
example,  of  a  purchaser;  Dig.  18.  l.fr.  18.  §  2  (de  pignorat.  act.) ; 
Dig.  43.  82.  fr.  1  {de  interdicto  salviano) ;  the  reason  being  that 
it  commenced  to  be  in  the  estate  of  the  debtor  from  the  time 

*  Fatrimonium  means  a  person's  estate,  and  is  not  limited  by  Roman 
Law  to  an  estate  acquired  from  an  ancestor. 

t  And  therefore  does  not  belong  to  a  usuf i-uctuary  but  to  the  owner  of 
the  slave,  **  for  it  was  considered  absurd  that  man  for  whose  benefit  all 
fruits  are  provided  by  nature  should  himself  be  classed  among  fruits." 
Inst,  ut  cit. 
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of  its  conception,  in  tbe  same  way  as  a  grandson  conceived  before 
the  emancipation  of  his  father  comes  under  the  patriapotestas 
of  the  grandfather.  Inst.  1. 12.  §  ult.  But  if  the  offspring  has 
been  both  conceived  and  bom  while  the  slave  was  with  a  person 
who  had  purchased  her,  it  is  not  bound  by  the  pledge,  because 
it  was  never  in  the  dominium  of  the  debtor.  And  as  referring 
to  this  case  must  be  taken  what  Paulus  has  said  in  Dig,  h.  L 
fr.  29.  §  1.  where  he  has :  "  The  statement,  however,  that 
the  adgnati  are  also  bound  holds  good  when  the  dominium 
of  them  has  come  to  the  mortgager  or  his  heir ;  but  if  they 
were  bora  when  [the  mother  was]  with  another  owner,  they  are 
not  bound  "  (in  which  sentence  we  must  understand  conceived 
before  the  word  **  born  ") ;  tlie  meaning  of  which  is  that  the  issue 
of  slaves  will  not  be  included  in  the  mortgage  if  they  were 
conceived  and  horn  when  [the  mother  was]  with  another  owner^ 
and  not  when  with  [i.e.,  in  the  possession  of  ]  the  mortgagor.  For 
it  cannot  be  said  that  the  ownership  of  the  offspring  had  not 
come  to  the  debtor,  if  it  was  conceived  when  the  slave  was  with 
him,  although  born  when  she  was  with  another,  seeing  that  a 
thing  in  the  womb  is  a  part  of  the  mother's  viscera,  and  so  the 
owner  of  the  mother  cannot  be  otherwise  than  the  owner  of 
the  foetus  which  is  in  the  mother's  womb ;  in  the  same  way 
as  the  offspring  of  a  stolen  female  slave  is  also  deemed  to 
have  been  stolen  if  it  was  conceived  while  she  was  with 
the  thief,  although  born  when  she  was  with  a  bond  fide  pos- 
sessor. Dig.  47.  2.  fr.  48.  §  5  {de  furtis).  But  inasmuch  as 
the  offspring  of  a  mortgaged  female  slave  only  comes  under 
the  mortgage  in  certain  circumstances,  the  same  Paulus  cor- 
rectly wrote  in  the  Recept.  Sent.  lib.  12.  tit.  5.  §  2.  that  "  The 
foetus  or  offspring  of  what  has  been  given  in  pledge  is  not 
bound  by  pledge-right  unless  the  contracting  parties  have  so 
agreed  " ;  that  is  to  say,  is  not  bound  as  the  slave  herself  is ; 
and  therefore  he  does  not  contradict  himself.  Nor  is  there  any- 
thing inconsistent  with  what  has  been  said  as  to  the  issue 
being  bound,  in  the  circumstance  that  when  a  slave  has  been 
mortgaged  his  pecvlium  is  not  also  bound  unless  this  has  been 
expressly  agreed  for.  Dig.  h.  t.fr.  1.  §  1;  from  which  it  might 
be  thought  that  still  less  can  the  offspring  be  considered  bound, 
as  pecvlium,  even  more  than  offspring,  is  an  accessory  of  the 
slave.  Arg.  Inst.  2.  20.  §  17  (de  legatis).  For  it  is  to  be  re- 
membered that  the  reason  the  pecvlium  is  not  bound  is  that  it 
is  neither  "  natural "  nor  "  civil  "*  fruits  or  produce  of  the  mort- 
gaged slave,  nor  was  it  ever  a  part  of  what  was  mortgaged  (as 
is  the  issue  of  a  female  slave  and  the  natural  fruits  of  lands), 

*  J.c,  fruits  of  the  subject  by  intendment  of  law,  such  as  rent,  &c. 
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but  it  is  an  extrinsic  accession  and  a  separate  thing.  Not  to 
say  that  progeny,  foetus,  and  fruits  are  not  vague  and  indefinite, 
and  capable  of  infinite  augmentation  like  pecidium  which  may 
increase  immeasurably  ;  wherefore  it  is  improbable  that  a  per- 
son who  only  agreed  to  mortgage  a  definite  thing  should  have 
also  contemplated  a  mortgage  of  the  pectdium  which  neither 
by  nature  nor  law  has  any  limit  to  its  amount  and  capacity  for 
increment. 

§  4.  Besides  the  fruits  and  oflFspring  of  things  pledged, 
those  things  which  are  accessories  thereto  are  also  considered 
bound ;  for  example,  when  an  addition  takes  place  by  alluvium 
to  a  mortgaged  field,  or  the  usufruct  has  subsequently  accreted 
to  a  proprietary  right  which  had  been  mortgaged ;  Dig.  13. 
7.  fr.  18.  §  1  (de  pignorat.  act.)  ;  Dig.  h.  t.  jr.  16.  pr. ;  or 
when  an  island  has  formed  before  a  farm  was  mortgaged, 
for  though  this  would  not  pass  to  h  usufructuary  by  right 
of  usufruct,  Dig.  7.  1.  fr.  9.  §  4  (de  usufructu  et  quetnad. 
quis  utat.),  nevertheless  because  the  proprietor  acquires  it 
by  right  of  accession,  and  it  is  an  accession  of  the  farm 
mortgaged,  Inst.  2.  1.  §  22  (d«  rer.  divis.),  it  is  equitable  that 
it  should  be  considered  pledged  with  it.  Ant.  Matthaeus  de 
auction,  lib.  1.  cap.  21.  num.  2.  Also  what  is  made  from  a 
thing  pledged,  provided  the  new  form  (nova  species)  can  be 
reduced  to  its  original  material  (pristina  materia),  as  happens 
when  goblets  are  made  of  gold  or  silver  that  has  been  pledged; 
or  even  when  it  cannot  indeed  be  reduced  to  the  original 
material,  but  it  has  been  made  either  by  its  owner  himself 
or  by  his  authoiity,  so  that  the  new  species  was  acquired  by 
the  owner  of  the  material  himself;  and  this  for  the  same 
reasons  that  have  been  given  as  to  **  spedficatio  "*  in  Inst.  2. 
1.  §  25  {de  rer.  divis.) ;  Dig.  41.  1.  fr.  24.  §  25  (de  acquir. 
rer.  domin.).  And  therefore  what  is  said  by  the  jurisconsult 
Paiilus  in  Dig.  13.  7./r.  18.  §  7  ((fe  pignorat.  act.) — viz.,  that 
when  wood  has  been  mortgaged,  a  boat  made  from  that  timber 
is  not  bound  unless  it  has  been  expressly  agreed  when  the 
pledge  was  constituted  that  what  was  made  or  produced  from 
the  wood  should  also  be  in  pledge — can  only,  I  think,  be 
admitted  when  the  boat  has  been  made  from  the  mortgaged 
timber  by  a  stranger,!  and  so  the  ownership  of  the  boat  been 

•  Spedficatio,  The  transformation  of  materials  into  a  new  product  or 
nova  species.  As  to  the  law  where  a  person  converts  another's  materials 
into  a  nova  species,  see  Inst,  tU  at.  and  Posters  OaiuSy  p,  172  (ad  lib,  2. 
§  79). 

t  Literally,  an  **  extraneous  person,"  i.c^  not  the  debtor  or  one  privy 
with  him. 

T  2 
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acquired  by  him  in  accordance  with  the  text  in  Dig.  47.  l.fr. 
26  {de  acquir.  rer,  dom,).  For,  if  the  owner  of  the  timber  also 
obtains  the  ownership  of  the  boat,  there  is  no  reason  why  the 
boat  should  not  also  be  in  pledge ;  otherwise  a  debtor  would 
have  it  in  his  power  through  his  own  act,  by  merely  altering 
the  form  of  a  thing,  to  bring  to  pass  that  it  should  be  no  longer 
subject  to  the  pledge.  Further,  what  remains  of  a  thing 
mortgaged,  or  becomes  accessory  to  it  by  some  change  of  form 
or  improvement,  remains  subject  to  the  pledge  ;  for  instance, 
when  a  mortgaged  house  [i.e.,  its  site]  has  been  converted  into 
a  garden,  or  the  contrary  ;  when  vines  have  been  subsequently 
planted  in  a  land  given  in  mortgage ;  Dig.  h.  t.fr.  16i  §  2  ;  or 
when  a  house  has  been  burnt  down  and  the  site  remains ;  so 
much  so  that  even  if  a  new  house  be  built  on  the  site  instead 
of  the  one  destroyed,  it  becomes  bound  by  right  of  [i.e.,  as  an 
accessory  to]  the  soil  which  had  remained  bound,  and  to  which 
tlie  "superficies"  or  the  buildings  erected  thereon  pertain  by 
the  jns  gentium ;  in  which  case  the  expenses  [of  rebuilding] 
have  not  to  be  refunded  when  the  debtor  has  himself  restored 
a  house  which  had  collapsed  or  been  burnt,  because  the 
creditor  **  has  the  same  right  in  the  new  block  of  buildings,*' 
according  to  Labeo  in  Dig.  h.  t.  fr.  vlU  The  contrary  would 
hold  if  the  destroyed  house  had  been  rebuilt  by  a  third  party, 
he  being  a  possessor  in  good  faith,  inasmuch  as  he  would  not 
be  compelled  to  restore  the  building  to  creditors  unless  he 
were  paid  the  cost  expended  by  him  in  the  reconstruction,  to 
such  an  extent  as  the  [mortgaged]  subject  was  thereby  made 
more  valuable.  Dig.  h.  t.fr.  29.  §  2;  Ant.  Faber  Cod.  lib.  8. 
tit.  6.  de  pignorib.  defin.  19.  For  with  respect  to  what  is  said 
by  Africanus  in  Dig.  39.  2./r.  44.  §  1  {de  damno  infecto)  that 
the  purchaser  of  a  mortgaged  block  of  buildings  is  not  to  be 
reimbursed  what  he  has  spent  in  its  repair,  the  reason  for  that 
is  that  such  expenditure  on  repairs  is  to  be  set  oiF  against  the 
use  he  had  of  the  thing.  Arg.  Dig.  7.  l.fr.  7.  §  2  (de  usufruct, 
et  quemad.  quis  utat.) ;  Dig.  18.  6./r.  18.  §  2  (cormnodati).  Nor 
is  a  possessor  in  good  faith  who  has  built  a  house  on  the  mort- 
gaged area  to  be  listened  to  if  he  offers  a  plaintiff  in  the 
hypothecary  action  the  value  of  the  area,  under  deduction  of 
the  value  of  the  improvements ;  for  a  possessor  when  sued  by 
this  action  is  bound  either  to  pay  the  whole  debt  or  to  give  up 
possession  of  the  pledge  to  the  creditor,  and  otherwise  is  to  be 
condemned  in  as  much  as  has  been  sworn  to  in  the  suit.  Dig. 
h.  tfr.  16.  §  3./r.  21.  §  ult.,  and  because  also  the  laws  only 
allow  to  a  possessor  in  good  faith  the  [bare]  retention  of  a  thing 
until  the  cost  of  the  improvements  has  been  restored  to  him ; 
and  therefore  when  he  has  obtained  this,  restitution  of  the 
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thing  must  be  made  to  the  owner  of  it,  or  to  one  who  derives 
right  from  the  owner,  such  as  an  hypothecary  creditor.  Dig. 
h.  t.  fr.  20.' §  2;  Inst.  2.  1.  §  80  (de  rer.  divis.) ;  Dig.  12.  6. 
Jr.  88  {de  condict.  indeb.) ;  Ant.  Matthaeus  de  auction,  lib.  1. 
cap.  21.  num.  6. 

§  5.  What,  however,  have  been  substituted  for  particular 
things  specially  mortgaged  {res'  singular es)  are  not  considered  as 
subject  to  the  right  of  pledge  ;  wherefore  if  one  has  mortgaged 
lands  and  the  slaves  which  were  on  them,  and,  the  slaves  having 
died,  others  have  been  substituted  in  their  room,  the  substituted 
slaves  are  not  bound  to  creditors  unless  they  were  the  offspring 
of  those  mortgaged.  Dig.  h.  t.  fr.  26.  §  vlt.  Also,  a  thing  pur- 
chased with  money  which  has  been  mortgaged  is  not  on  that 
accoimt  subject  to  the  pledge  right,  according  to  Ulpian  Dig. 
20.  4i.fr.  7.  §  1  in  fine  {qui  potiores  inpign.),  and  the  imperial 
rescript  of  Alexander  in  Cod.  8. 15. /r.  8  {in  quib.  cavs.  pign.  vet 
hypoth.  tac.  contrah.).  In  the  same  way,  on  the  other  hand, 
neither  is  the  money  obtained  by  the  sale  of  a  pledge  considered 
bound  to  the  creditor,  inasmuch  as  he  has  rather  the  right  of 
sueing  the  purchaser  for  the  thing  pledged  itself;  Dig.  20.  5. 
fr.  1  {de  distract  pign.  et  hypoth.) ;  Arg.Dig.  47.  2./r.  48.  §  ult. 
{defwrtis) ;  Neostadius  Curiae  HoU.  Decis.  16.  quaest.  12  ;  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  97  ;  unless  an  heir 
who  has  entered  on  an  inheritance  with  benefit  of  inventory 
has  sold  the  property  mortgaged  with  estate  creditors,  and  out 
of  the  price  has  paid  other  creditors  whose  rights  were  inferior 
to  theirs.  Cod.  6.  80.  fr.  ult.  §  5  €t  6,  or,  according  to  our 
usages,  unless  the  pledge  has  been  solemnly  sold  and  delivered 
under  judicial  decree  at  a  public  auction,  and  the  price  has 
been  paid  to  creditors  with  inferior  rights  of  preference,  under 
security  for  restitution.  Compare  Sande  Decis.  Fris.  lib.  8. 
tit.  12.  dejin.  27. 

§  6.  A  General  Hypothec  embraces  by  the  later  law  both 
present  and  future  property,*  Cod.  8.  17.  fr.  ult.,  whether  it 
be  a  conventional  or  a  legal  hypothec.  Arg.  Cod.  5.  9.^.  8. 
§  4,  vers.  *^  quae  habet  habitwrusve  est''  {de  secundis  nupt.); 
Ant.  Faber  Cod.  lib.  8.  tit.  7.  defn.  18.  in  med.  et  in  fine. 
For  although  the  laws  rather  favour  freedom  from  than  the 
liability  to  an  obUgation,  nevertheless  when  one  has  once  been 
incurred,  the  law  aims  at  the  conservation  and  security  of  an 
obligation  already  created,  and  this  object  is  speciaUy  attained 

*  Although  the  hypothec  does  not  in  terms  mention  future  property. 
Cod,  ut  cit 
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when  future  property  is  included  in  a  general  hypothec.  It  does 
not  matter  whether  the  property  be  moveable,  or  immoveable, 
or  incorporeal.  Cod.  8.  17.  fr.  4  (quae  res  in  pign.  obUg.) ;  Arg. 
Dig.  86.  1.  fr.  80.  %  I  {ad  senatuac.  Trebell.) ;  Dig.  50.  16. 
fr.  21.  fr.  208  {de  verb,  signif).*  And  it  also  includes  the 
goods  in  a  shop ;  Arg.  Dig.  h.  t.fr.  84  ;  just  as  a  slave  who  by 
his  master's  order  has  hypothecated  all  his  master's  property 
to  his  creditors,  is  also  considered  as  being  himself  mortgaged ; 
Dig.  h.  t.fr.  29.  §  ult. ;  and  even  ready  money,  Dig.  h.  t.fr. 
84.  §  tdt.,  whether  the  debtor  obtained  it  otherwise  or  whether 
it  be  the  identical  coins  for  the  loan  of  which  the  general 
hypothec  was  constituted;  for  these  also  are  in  the  estate  of 
the  debtor.  And  although  by  the  Boman  Law  neither  neces- 
sary household  chattels,  nor  other  things  which  pertain  to 
necessary  wants,  or  are  the  objects  of  special  aflfection,t  are 
included  under  a  general  hjrpothec;  Dig.  h.  t.  fr.  6.  7.  8.  9; 
nevertheless  none  of  these  are  exempted  from  it  by  our  usages. 
Groenewegen  ad  I.  6  et  7.  Dig.  h.  t.  Emphyteutical  lands  are 
also  included  in  a  general  hypotliec.  Arg.  Dig.  18.  7.  fr.  16. 
§  tdt. :  Jul.  Claras,  §  emphyteusis  quaest.  18 ;  Andr.  Gayl.  Lib.  2. 
observ.  25.  num.  6 ;  Carpzovius  defin.  for.  part  2.  constit.  25. 
defin.  7.  Whether  feuds  are  included  is  not  so  certain.  It  is 
indeed  more  consistent  with  the  written  Feudal  customs  to 
hold  that  they  are  not  covered  by  a  general  hypothec,  because 
just  as  an  alienation  of  a  feudal  land  could  have  no  efiect  with- 
out the  consent  of  the  doininus  directus  [feudal  superior],  so 
neither  could  a  mortgage  of  it ;  Lib.  feud.  2.  tit.  8.  §  tdt.,  et.  tit. 
55.  near  the  beginning ;  and  those  who  contend  for  the  negative 
mainly  found  upon  this  Feudal  law.  See  Vultejus  de  feudis, 
lib.  1.  cap.  10.  num.  54 ;  Bittershusius  partit.  feud.  lib.  2. 
cap.  8.  num.  46  et  seq.  But  as  according  to  the  law  of  Holland 
and  some  neighbouring  countries,  hereditary  feuds  have  in 
most  respects  been  assimilated  to  allodial  property,  so  much 
so  that  they  admit  even  of  alienations  inter  vivos  and  mort- 
gages without  the  consent  of  the  dominus  directus,  we  should 
rather  consider  that  they  also  are  included  in  these  places 
under  a  general  hypothec:  especially  as  it  is  admitted  that 
feudal  lands  can  be  seized  and  sold  in  execution  of  a  judgment^ 
in  suhsidium,l  saving  the  rights  of  superiority  to  the  domini 
directi.     Instract.  Curiae   Holl.   art.  180;   Curiae  Ultraject. 

*  For  the  word  Bona  compreliends  obligations,  inheritauces,  the  right 
of  universal  succession,  &c. 

t  Such  as  concubines,  illegitimate  children,  slaves  required  for  neces- 
sary^ services,  clothes,  thin^  in  daily  use,  and  everything  which  it  is 
unlikely  that  any  one  would  have  bound  by  special  mortgage. 

X  i.e.,  in  failure  of  other  property. 
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tit.  16.  van  executie,  art.  4.  Compare  Jacob  Coren  observ.  32. 
num.  22  et  seq.;  Wassenaar  pract.  judic.  cap.  11.  num.  71; 
add  Petrus  Bort  defeudis  HoU.  part  5,  tit.  2.  cap.  3.  quaest.  5. 
pa^g.  113  et  seq. 

§  7.  Goods  liable  to  restitution  under  Jidei  commissum 
are,  however,  not  included  in  a  general  hypothec,  for  these  are 
not  considered  as  the  fiduciary's  own  during  the  existence 
of  the  Jidei  cmnmissum,  but  rather  as  another's,  like  a  debt 
which  has  to  be  deducted  from  the  patrimony.  Cod.  6.  50./r.  8 
{ad  leg.  Falcid.) ;  Cod.  6.  43.  fr.  ult.  §  2  {commun.  de  legatis) ; 
Arg.  Dig.  31.  l./r.  67.  §  1  {de  legatis  II.)  ;  Cod.  4.  51 /r.  ult. 
{de  rebus  alienis  non  alienavd.) ;  add  the  title  de  usufructu 
{Lib,  7.  tit.  5).  num.  9 ;  thougli  the  fruits  of  the  subject  of  the 
trust  which  are  to  be  taken  by  the  fiduciary  himself  pending 
the  endurance  of  the  Jidei  commissum  may  be  pledged,  and  so 
also  cede  for  the  security  of  creditors  who  have  a  general 
hypothec.  Dig.  31.  l./r.  69.  §  1  {de  legatis  II.).  And  neither 
can  the  goods  of  an  heir  be  considered  as  subject  to  the  right 
of  pledge  in  favour  of  creditors  who  hold  either  a  legal  or 
conventional  general  hypothec  over  the  property  of  the 
deceased,  for  they  never  were  in  the  estate*  of  the  deceased 
debtor;  Dig.  h.  t.  Jr.  29;  Arg.  Cod.  6.  43. /r.  1  {communia  de 
legatis) ;  unless  the  deceased  had  expressly  bound  the  whole 
estate  of  his  heir  also.  Arg.  Dig.  h.  t.  Jr.  22 ;  Bacchovius  de 
pignoribus,  lib.  1.  cap.  7.  num.  4.  5.  But  it  is  otherwise  with 
regard  to  the  estate  of  a  deceased  if  the  property  of  the  heir 
has  been  bound  by  a  general  hypothec,  for  as  future  property  is 
included  in  that,  and  the  goods  of  the  deceased  come  to  the  heir 
by  right  of  succession,  it  follows  that  they  also  are  bound  to 
creditors  by  force  of  the  general  hypothec.  Ant.  Faber  Cod. 
lib.  7.  tit.  32.  dejin.  15.  Finally,  neither  are  those  things 
included  [in  a  general  hypothec]  which  have  been  alienated  by 
the  debtor  with  the  creditor's  consent,  and  which  afterwards 
revert  to  his  dominium  and  power ;  Cod.  8.  26.^.  ult.  {de  remis. 
pignor.) ;  but  that  this  last  does  not  now  obtain  is  noted  by 
Groenewegen,  ad  d.  Jr.  ult. 

§  8.  If  the  debtor  has  simply  mortgaged  **  his  goods  '* 
{bona  sua)j^  without  adding  [to  this  indefinite  expression] 
anything  to  indicate  [either  which  of  them,  or]  that  the 
universality  of  them  were  mortgaged,  the  whole  of  his  goods 
cannot  indeed  be  considered  as  aflected,  either  in  strict  law  or 
by  force  of  the  words  used;   for  an  indefinite  expression  is 

♦  **  In  bonis,"  i.e.,  among  the  possessions  of,  &c. 
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equivalent  to  [or  implies]  universality  only  in  respect  to  things 
which  are  **  necessaria,'^  and  which  cannot  be  otherwise  ;  while 
with  respect  to  what  the  philosophers  call  *'  contingentia,*'  and 
which  might  or  might  not  be,  an  indefinite  expression  does  not 
have  the  force  and  effect  of  universality,  but  is  equivalent  to 
the  particular.*  Because,  however,  the  acts  of  persons  receive, 
as  far  as  possible,  such  a  construction  as  that  tbey  shall  rather 
have  validity  than  fail  of  effect,  and  it  cannot  be  properly  said 
what  particular  things  are  bound  if  only  some  [indefinitely] 
are  mortgaged,  therefore  it  was  approved  that  under  the 
indefinite  expression  "  bona,''  should  be  included  all  property, 
as  is  evident  from  the  interpretation  put  on  the  formulae  in  Cod. 
8.  17.  /r.  ult.  (quae  res,  pign.  oblig.  poss.),  "on  the  credit  and 
risk  of  the  things  belonging  to  me"  {rerum  ad  me pertinentium) , 
or,  "  I  promise  that  your  claim  may  be  satisfied  by  exaction  of 
my  property  "  (rerum  mearum),  which  Justinian  determined  were 
to  be  construed  as  conferring  a  general  hypothec  of  all  present 
and  future  property.  Nor  is  it  any  novelty  in  other  branches 
of  law  as  well,  that  an  indefinite  expression  should  receive  the 
effect  of  [or  be  deemed  to  impl}']  universality,  in  order  to 
prevent  a  person's  act  being  a  mere  mockery;  for  when  a 
testator  had  bequeathed  a  legacy  of  oil,  wine,  grain,  vinegar, 
honey,  and  pickles,  and  Trebatius,  insisting  on  the  above- 
mentioned  rule  respecting  the  force  of  an  indefinite  expression 
in  contingentihus,  had  thought  that  no  more  of  these  things 
were  due  by  the  heir  than  he  chose  to  give  to  the  legatee,  as  it 
was  not  stated  what  quantity  was  to  be  given  Ofilius,  Cascelius, 
and  Tubero,  on  the  other  hand,  thought  that  the  whole  quantity 
which  the  paterfamilias  had  left  was  included  in  the  bequest, 
and  this  latter  view  was  approved  by  Labeo ;  and  Javolenus 
also  says  that  this  is  the  correct  opinion.  Dig.  33.  6./r.  7  (de 
tritico,  vino  vel  oleo  legato).  And  the  same  whether  a  testator 
has  directed  his  heir  to  restoret  bona  sua,  **  his  estate,"  or 
[has  used  the  expression]  omnia  suxi,  *' all  his  effects."  Dig.  86. 1. 
fr.  14.  §  vlL,  fr.  15.  16.  fr.  80.  §  1  (ad  Senatusc.  Trebell.) ; 
add  Dig.  8.  2.  fr.  23  (de  scitU.  praed.  urban.) ;  Ant.  Merenda 
Controvers.  lib.  12.  cap.  34  ;  Paulus  Voet  Tract,  de  mobilibus  et 
immobil.  cap,  2.  num.  11.  And  hence  the  Court  of  Holland 
adjudged  that  a  general  hypothec  is  to  be  considered  as  having 

♦By  these  terms  of  logic,  **  necessary"  and  ** contingent,"  our 
author  seems  to  distinguish  between  what  necessarily  must  be  included 
in  the  term  *' one's  goods,"  and  things  which  are  not  at  the  time,  and 
perhaps  may  never  be  his :  e,g,,  a  **  contingent  remainder."  These  would 
only  be  bound  if  they  were  individually  specified. 

t  *'  Bestituere : "  ?.e.,  to  make  over  to  a  cestui  que  (rust  or  beneficiary 
(Jidei  cvnunissanus)  what  had  been  bequeathed  to  the  heir  on  that  condition. 
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been  created  when  a  public  instrument  constituting  an  annual 
rent  from  a  land  contains  inter  alia  the  clause  "  Dat  den  rentier 
saude  mogen  panden  ende  schatten  van  de  voorachreven  landen, 
ende  aan  de  ffereeste  ofte  heste  goederen  van  den  debiteur,  die't 
hem  believen  sal,*'  as  stated  by  Neostadius  Curiae  HoU,  decis.  86. 
'^  that  the  renter  may  distrain  the  foresaid  lands,  and  on  the 
best  of  the  debtor's  goods  at  his  pleasure." 

§  9.  As  respects  the  form  and  solemnities  of  hypothecs, 
whether  special  or  general,  it  is  beyond  doubt  that  by  the 
Roman  Law,  a  mortgage  of  either  moveable  or  immoveable 
property  could* be  constituted  by  private  authority;  but  that 
nevertheless  a  creditor,  though  posterior  in  date,  whose  mort- 
gage was  created  by  a  public  instrument,  or  even  by  a  private 
one  attested  by  the  signatures  of  three  respectable  witnesses, 
was  preferential  in  right  to  another  creditor  whose  mortgage 
was  by  a  private  document  not  signed  by  three  witnesses. 
•Cod.  8.  18.  /r.  11.  According  to  the  usages  of  Holland, 
however,  and  of  some  neighbouring  States,  the  rule  is  different 
in  regard  to  immoveables  from  what  it  is  in  regard  to  moveables. 
As  regards  immoveables,  there  is  again  another  distinction 
between  a  general  and  a  special  mortgage  ;  for  a  special  mort- 
gage cannot  be  constituted  over  immoveables  without  the 
intervention  of  a  solemn  writing  before  the  tribunal  of  the  place 
where  they  are  situated,  and  payment  of  the  fortieth  part  of 
the  amount  of  the  debt  in  security  of  which  it  is  given ;  or, 
if  the  property  be  feudal,  before  the  feudal  Court.  Edict. 
Caroli,  anni  1529,  vol.  1.  placit.  HolL  pag.  874.  Plact.  Ord. 
HolL  11.  Dec.  1660.  vol.  2.  pag.  2680  aeq.y  et  Edictum  de 
quadragesima  ac  vicesima  art.  12.  vol.  1.  pag.  1957 ;  Hugo 
Grotius  Manud.adJurisprud.  HolL  Lib.  2.  cap.  48.  num.  86. 87; 
Groenewegen  ad.  §  7.  Inst,  ad  action. ;  Rodenburg  de  jure 
/iotijug.  tract,  praelimin.  de  statutor.  diver sitate,  tit.  2.  cap.  5. 
num.  16  in  fine ;  Paulus  Voet  ad  §  ult.  Inst.  quib.  mod.  re 
contrah.  oblig.  num.  9.  It  is,  however,  to  be  observed  that  a 
mortgage  of  immoveables  should  not  be  made  by  proceedings 
in  the  court  of  the  superior  judge,  passing  over  the  immediate 
local  though  inferior  judge,  or  it  will  be  ipso  jure  null.  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  80.  Whence  also, 
if  a  sub-feu  has  been  mortgaged,  it  obtains  among  us  that  the 
proceedings  are  rather  to  be  had  in  the  Court  of  the  inter- 
mediate superior  (subinfendantis)  than  in  that  of  the  superior 
lord ;  though  in  other  places  the  sub-vassal  has  his  election 
whether  he  will  prefer  to  resort  to  the  one  or  the  other  of 
these  courts  to  mortgage  the  feud.  See  d.  placit.  Ord. 
HoU.  11.  Dec.  1660.  vol.  2.  pag.  2680  et  seq. ;    Abr.  a  Wesel 
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ad  novelL  constit.  UltrajectinaSy  art.  22.  num.  18  et  seq.  In  the 
same  way,  feudal  property  can  be  mortgaged  with  the  consent 
of  the  dominvs  directus  before  the  judge  ordinary  of  the  place 
in  which  it  is  situated,  so  that  that  person  will  be  preferential  to 
whom  it  was  first  solemnly  bound,  whether  in  the  feudal  Court 
or  before  the  local  judge  ordinary.  Fredericus  a  Sande  de 
feudis  Oelriae  tract.  2.  tit.  2.  cap.  4.  §  2.  num.  9;  Ant. 
Matthaeus  d.  tract,  de  auction,  lib.  1.  cap.  19.  num.  80.  By 
the  latest  Statute  of  Utrecht,  indeed,  feudal  or  emphyteutical 
property  cannot  be  rightly  mortgaged  unless  the  bond  is 
executed  and  registered  both  in  the  Court  of  the  feudal 
superior,  and  that  of  the  Judge  Ordinary  of  the-place.  Ordon- 
nantie  rakend^  de  vestenissen  en  hypotheequen.,  18  Januar.  1700, 
art.  6.  7.  Further,  the  same  solemnities  that  are  necessary 
for  creating  an  hypothec  in  immoveables  must  be  observed  in 
respect  to  incorporeal  property,  which  is  governed  by  the  same 
law  as  immoveables ;  for  example,  when  the  mortgage  of  tithes 
or  census  is  in  question ;  d.  edicto  Caroli  V.  an.  1529 ;  or  annual 
rents  or  debts  secured  by  mortgage  of  immoveable  property ; 
Groenewegen  ad  I.  18.  de  pignorat.  a>ct.  et  ad  Grotii  marnid.  ad 
Jurispr.  HoU.  lib.  2.  cap.  48.  num.  81 ;  add  edicta  de  20.  et  40  ; 
or,  lastly,  when  the  larger  sort  of  ships  are  hypothecated. 
Edict.  Ordinum  Holl.  de  quadragesima  navium,  10  Mar.  an. 
1622.  art.  2.  vol.  1.  placit.  pag.  1978. 


§  10.  A  general  hypothec  of  immoveables  gives  no  prefer- 
ence if  not  constituted  before  some  judge  of  Holland  and 
solemnly  made  in  writing,  and  payment  made  to  the  public 
treasury  of  a  fortieth  part  of  the  debt.  Politique  Ordonnantie, 
an.  1580.  art.  25.  placitum  Ordin.  Holl.  5.  Feb.  1665,  vol.  3. 
placit.  pag.  1005 ;  Neostadius  cur.  HoU.  decis.  28.  29.  For  what 
is  said  by  Sim  v.  Leeuwen  cens.for.  part  1.  lib.  4.  cap.  7.  n.  9. 
that  a  general  hypothec  **  omnium  bonorum,"  cannot  by  our 
usages  be  validly  created  except  before  the  magistrate  or  judge 
ordinary  of  the  place  where  the  contract  is  made,  is  not  to  be 
approved  ;  for  neither  does  the  political  ordinance  of  the  year 
1580  d.  art.  85  require  this,  nor  has  it  been  introduced  by 
usage ;  and  that  a  general  hypothec  may  be  created  before  any 
judge  whatever  of  Holland  is  testified  to  by  Grotius  Manvd. 
ad  Jurisprud.  Holl.  lib.  2.  cap.  48.  n.  28,  and  Groenewegen 
ad  §  7.  Inst,  de  action.  For  what  if  one  has  entered  into  a 
contract  at  Ley  den,  and  being  possessed  of  immoveables  both 
at  the  Hague  and  in  various  towns  and  villages  elsewhere  in 
Holland,  has  specially  mortgaged  a  house  at  the  Hague  before 
the  judge  of  the  latter  place,  in  security  of  the  debt  previously 
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contracted  at  Lej'den,  and  has  at  the  same  time  added  to  the 
special  obligation  the  ordinary  clause  of  general  mortgage? 
I  certainly  think  that  it  may  be  reasonably  denied  that  a 
general  hypothec  of  this  kind  would  have  no  force  or  effect. 
I  find  indeed  an  opinion  from  which  I  see  no  reason  for  dis- 
senting, given  in  the  Resp.  Jurisc.  HoU.  part  5.  corml.  49.  to  the 
effect  that  if  indeed  there  has  been  no  previous  special  mortgage 
[besides  the  general  one],  a  mere  general  mortgage  constituted 
before  any  judge  of  Holland,  not  only  of  a  city  but  even  of  a 
village,  gives  a  creditor  a  preference  after  special  hypothecs, 
provided  payment  is  not  omitted  of  the  foi*tieth  part  under 
the  Statute  of  the  States  of  Holland  of  1665,  above  cited,  as 
is  added  to  that  opinion.  In  Friesland,  however,  a  general 
mortgage,  which  is  created  by  solemn  registration,  can  only  be 
made  before  the  judge  of  the  debtor's  domicile,  just  as  a  special 
mortgage  can  only  be  made  before  the  Court  of  the  place  where 
the  property  is  situated.  Sande  decis.  Fi'is.  lib.  8.  tit.  12. 
dejin.  15.  Plainly,  by  virtue  of  a  special  privilege,  property 
situated  in  the  territory  of  Amsterdam  is  not  bound  by  force 
of  a  general  hypothec  solemnly  made  before  any  judge  of 
Holland,  when  the  mortgage  has  not  been  executed  before  the 
Court  of  Amsterdam  itself,  except  in  the  case  of  ships  that  are 
there.  Hugo  Grotius  Manvd.  ad  Jtirisprud.  HolL  lib.  2.  cap,  48. 
num.  47.  48.  And  the  better  opinion  is  that  by  a  general 
hypothec  constituted  before  any  judge  of  Holland,  only  im- 
moveables which  are  situated  in  Holland  are  so  affected  as  to 
be  subject  to  the  preference  which  a  general  hypothec  gives  in 
Holland ;  and  not  other  immoveables  situated  in  Utrecht  or 
elsewhere  out  of  Holland,  although  there  the  same  force  had 
been  assigned  by  the  law  of  that  territory  to  a  general  hypothec 
which  it  has  in  Holland :  especially  as  the  property  is  not 
bound  unless  the  fortieth  part  of  the  debt  is  paid  to  the  Fisc ; 
and  as  this  fortieth,  due  on  account  of  hypothecs  constituted 
in  Holland,  is  paid  to  the  public  treasury  of  Holland,  and  not 
to  that  of  Utrecht,  there  is  no  reason  why  the  people  of 
Utrecht  should  hold  as  valid  a  general  hypothec  of  immoveable 
property  situated  in  the  territory  under  their  government, 
which  has  been  created  by  the  authority  only  of  a  judge  of 
Holland  :  so  that  here  the  rule  is  properly  applicable  that  the 
order  of  a  judge  may  be  disregarded  with  impunity  beyond  his 
territory  [i.e.,  his  territorial  jurisdiction].*  Resp.  Jurisc.  HoU. 
part.  2.  consil.  123  ;  Rodenburgh  de  jure  conjug.  in  praelegonu 


*  See  Lib,  2.  tit,  3  {8i  quis  jus  dicenti  Twn  ohtemperaverit)  and  Tit,  1. 
(de  Juriadictioiie), 
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de  statutor.  divers,  tit,  2.  cap,  5.  num.  16.  in  fine.  pag.  97.  And 
to  the  same  result  is  what  Chassinaeus  says,  ad  connxiet, 
Bv/rgund.  rubr.  9.  §  2.  in  the  passage  "  quelque  part,  que  ce 
soitf*'  and  what  I  have  said  in  regard  to  real  statutes  in  the 
title  de  constit.  principum,  [Ub.  1.  tit.  4]  part,  altera  de  atatutiB, 
num.  6.  §  12. 

§  11.  Legal  hypothecs,  however,  do  not  require  public 
registration  apud  acta  [i.e.,  in  the  proceedings  or  minutes  of 
court],  or  payment  of  the  fortieth  ;  neither  do  obligations  con- 
tracted in  the  interest  of  pupils  with  the  "  Orphan  Chamber,"* 
which  administers  the  estates  and  has  the  guardianship  of 
pupils;  nor  what  are  commonly  called  "Bottomry  Bonds," 
given  by  the  master  of  a  ship  when  he  has  borrowed  money 
abroad  for  the  purposes  of  navigation,  on  mortgage  of  the  ship 
or  keel.  Placit.  Ordin.  Hollandy  5  Feb.  1665.  vol.  3.  placitor. 
pag.  1006.  in  Jine,  and  pag.  seq.  et  placit.  de  quadragemna 
navium.  10  Mar.  1622.  aH.  2.  vol.  1.  pa^f.  1978 ;  Neostadius, 
cur.  Holt,  decifi.  30 ;  Abr.  a  Wesel  ad  novellas  constit.  Ultraject. 
art.  22.  num.  21.  But  when  immoveable  property  sold  is 
mortgaged  at  the  time  of  its  delivery  for  the  balance  of  the 
purchase  money,  the  mortgage  must  be  solemnly  registered 
in  the  Minutes  of  the  Court  {apud  acta),  but  payment  of  the 
fortieth  is  not  required  if  tliis  has  already  been  paid  to  the 
rise  in  respect  to  the  whole  price.  Edict,  Ordin.  HoU.  de 
quadragesima,  art.  1.  in  fine,  vol.  1.  pag.  1954 ;  B^sp.  Juiisc. 
Holl.  part  5.  consil.  178.  qiuiest.  ult.  With  these  exceptions 
no  one  can  have  any  preference  in  the  immoveables  of  his  debtor 
if  the  above-mentioned  formality  has  not  been  observed ;  and 
not  even  are  those  who  have  a  hypothec  created  in  their  favour 
by  a  public  [unregistered]  instrument  made  before  a  notary 
and  witnesses,  preferential  to  others  who  have  only  a  private 
writing  or  who  sue  for  a  debt  contracted  without  any  writing, 
d.  placito  an.  1665.  Abr.  a  Wesel  ad  novellas  constit.  Ultraject. 
art.  22.  num.  17.  18 ;  Resp.  Jurisc.  Holl.  part  1.  consil.  241. 
If,  however,  those  solemnities  which  are  necessary  to  constitute 
a  general  mortgage  have  been  omitted  through  the  fault  or 
fraud  of  the  Registrar,  t  or  if  he,  on  being  applied  to,  has 
asserted  a  thing  to  be  free  of  incumbrances  when  it  had  been 
already  solemnly  bound  to  another  by  a  public  document,  and 
by  reason  thereof  the  creditor  loses  his  right  of  hypothec  or 

♦  Weeskamer — the  department  or  court  in  which,  in  Holland,  the 
affairs  of  minors  are  administered. 

t  ^*  Artuarins"  The  term  was  equivalent  to  "Notary"  in  the  5th 
century.  Savigny's  Hiet,  of  Roman  Law,  chap.  II.  {p,  60  of  Oathcarfa 
Transiation), 
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preference,  he  has  a  right  of  action  in  factum*  against  the 
Registrar  for  the  id  quod  interest  [damages  sustained  and 
profit  not  made],  as  noted  by  Ant.  Matthaeus  de  auction,  lib.  1. 
cap.  19.  num.  86.  injine,  citing  Joh.  a  Sande  decis.  Frisic.  lib.  8. 
tit.  12.  dejin.  15. 

§  12.  Thus  far  of  Immoveables.  In  the  case  of  moveables, 
neither  formal  registration  nor  payment  of  the  fortieth  is 
required  in  order  that  they  may  be  specially  pledged,  provided 
they  are  actually  delivered  to  the  creditor  in  security  of  the 
debt,  als  Pand.  ter  Minne  (in  pawn),  as  shown  in  the  d.  placit. 
Ordin.  HolL,  5  Feb,  1665 ;  Hugo  Grotius  Manud.  ad  Jurispr. 
HolL  lib.  2.  cap.  48.  num.  31 ;  Abr.  a  Wesel  ad  novellas  constit. 
Ultraject.  art.  22.  num.  22.  28.  It  is  not  considered  suflScient 
that  a  debtor  when  pledging  a  moveable  thing  to  his  creditor 
appoints  at  the  same  time  that  he  shall  afterwards  possess  it  on 
behalf  of  the  creditor,  or  by  way  of  loan,  or  during  the  creditor's 
pleasure ;  for  this  kind  of  arrangement  is  deemed  to  have  been 
made  in  fraud  of  the  usage  requiring  delivery  of  moveables, 
and  to  be  to  the  injury  of  other  creditors.  Hugo  Grotius  in 
Responsa  Jurisc.  HoU.  part  3.  vol.  2.  consil.  174.  num.  5;  Ant. 
Matthaeus  in  paroem.  Belgarum  Juriscons.  paroem.  7.  num.  14. 
Neither  does  what  Paulus  says  in  Dig.  13.  7.  fr.  87  {de 
pignorat.  act.)  militate  against  this,  where  he  says  that,  **If 
I  have  given  on  hire  to  the  owner  a  thing  which  has  been 
delivered  to  me  as  a  pledge,  by  that  hiring  to  him  I  still 
retain  the  possession ;  because  the  debtor  did  not  have  the 
possession  before  he  hired  it,  and  there  was  on  my  part  the 
intention  of  retaining,  and  on  his  part  no  intention  of  acquir- 
ing the  possession."!  For  it  is  to  be  considered  in  the  first 
place  that  a  debtor,  by  the  very  fact  of  alienating  to  a  third 
person  or  mortgaging  to  another  creditor  what  he  has  alieady 
pledged  to  me  and  again  hired  from  me,  thereby  no  longer 
retains  the  bare  detention,!  or  ministers  to  my  possession  ;§ 
but  had  the  intention  of  possessing  on  his  own  behalf,  and 
that  thus  my  possession  of  the  pledge  has  been  interverted 
[t.e.,  embezzled],  and  I  have  ceased  to  be  the  possessor ;  Dig. 
41.  2.  fr.  8.  §  18.  fr.  47  {de  acquir.  vel  amitt.  possess.)  ;  so 
that,  therefore,  being  thus  destitute  of  the  possession,  I  can 

♦  See  Lih.  19.  Ht.  5. 

t  It  rnuBt  be  remembered  that  "possession"  here  does  not  mean  mere 
coiporeal  or  physical  possession  {poMeseio  naturali8)s  but  possession-in-law 
or  juristical  possession — ^^poasessio  "  without  cuiy  qualifying  epithet. 

X  I.e.y  the  physical  or  natural  possession. 

§/.«.,  to  my  juristical  possession,  or  possession  in  contemplation 
of  law. 
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no  longer  claim  for  mjrself  any  pledge  right  or  preference 
against  purchasers  or  other  creditors  of  the  debtor.  But^ 
secondly,  by  our  usages,  such  an  agreement  for  possession 
can  no  longer  be  approved  as  valid  in  pledges  of  moveables, 
because  "mobilia  non  habent  sequelam,"*  and  therefore  a 
creditor  must  have  actual  possession  of  a  moveable  to  enable 
him  to  assert  any  right  of  preference  in  it  for  himself;  for, 
as  already  said,  this  kind  of  agreement  is  now  considered 
as  only  made  in  fraud  of  the  custom  which  requires  delivery 
to  create  a  pledge  of  moveables,  and  as  a  [fraudulent]  cir- 
cumvention of  the  other  creditors ;  while,  on  the  other  hand, 
by  the  Roman  Law  it  did  not  matter,  so  far  as  regarded 
the  actual  vinculum  of  pledge  or  the  jus  in  re,  whether  the 
possession  of  moveables  had  been  acquired  and  retained  by 
the  creditor,  or  subsequently  lost,  or  had  never  been  trans- 
ferred to  him.  Further,  it  follows  from  what  has  already 
been  said,  that  a  bare  convention  without  delivery  does  not 
affect  the  moveable  goods  of  a  debtor,  though  he  profess 
to  bind  them  by  a  public  instrument  before  a  notary  and 
witnesses,  d,  placitOy  and  therefore,  since  that  Ordinance, 
the  doctrine  no  longer  holds  in  Holland  which  we  find  in  the 
previous  opinions  of  the  Dutch  jurisconsults  and  writings  of 
other  learned  authors  with  respect  to  that  provision  of  the 
Roman  Law  being  in  force  under  which  those  who  have  a 
hypothec  of  moveables  made  before  a  notary  and  witnesses  are 
preferential  to  those  who  have  subsequently  obtained  a  general 
hypothec  executed  before  the  judge  of  the  place.  See  Jacob 
Coren  observat,  38.  Groenewegen  ad.  L  11.  Cod.  qui  pot.  in 
pignor.  (8.  18).  Respons.  Jurisc.  Holl.  part  1.  consU.  232. 
et  part  4.  consiL  190.  et  part  5.  consil.  86.  pag.  310.  Without 
doubt,  however,  a  general  hypothec  is  effectual  by  the  customs 
of  Holland  even  without  any  delivery,  if  it  has  been  solemnly 
made  before  any  judge  of  Holland  and  registered  in  the  public 
minutes,  and  the  fortieth  part  of  the  amount  of  the  debt  paid 
to  the  treasury,  d.  placito,  5  Feb.  1665.  And  although  it 
was  before  observed  in  respect  to  a  general  hypothec  of 
immoveables,  that  one  made  in  Holland  does  not  affect 
immoveables  situated  in  Utrecht  or  elsewhere,  and  vice  versd, 
nevertheless  it  is  otherwise  in  respect  to  moveables.  For  as 
moveables  are  considered  to  be  present  with  [i.e.,  to  follow] 
their  owner,  wherever  he  may  be  in  fact  (naturaliter),  and  are 
therefore  governed  by  the  law  of  the  owner's  domicile,  as  said 
in  the  title  de  constitution.  Principum.  part  2.  de  statutis  num.  11. 

♦  Or  in  other  words,  "Moveables  follow  the  person**;  **  follow  the 
domicile  " ;  *  *  have  no  fixed  locality.  ** 
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[lAb.  1.  tit  4],  necessarily  when  a  debtor  domiciled  in  Holland 
creates  a  general  hypothec  before  any  judge  of  Holland  and 
pays  the  fortieth,  it  takes  effect  in  all  the  moveable  goods  of 
the  debtor,  however  far  they  may  be  from  Holland,  just  as  if 
they  had  been  present  with  the  owner  himself  in  Holland,  and 
therefore  they  are  to  be  judged  in  all  respects  by  the  Dutch 
Law  as  being  that  of  the  owner's  domicile,  even  though  the 
moveables  had  been  destined  by  the  'paterfamilias  to  remain 
tied  to  some  particular  place  [such  as  things  despatched  there 
for  the  cultivation  of  lands — Tr.],  Ant.  Matthaeus  de  auction, 
lib.  1.  cap,  21.  num.  86.  And  the  same  rule  pertains  to  a 
debtor's  rights  of  action  when  he  creates  a  general  hypothec, 
if  these  are  such  as  are  customarily  reckoned  among  moveables. 
Carpzovius  defin.for.  part  2.  constit.  23.  defin.  10. 

§  13.  The  effect  of  a  special  hypothec  of  immoveables, 
solemnly  made  as  above  described,  is  that  it  affects  the  things 
themselves,  which  then  pass  to  any  possessor  subject  to  this 
incumbrance,  whether  they  have  been  transferred  by  an  onerous 
or  by  a  lucrative  title,*  and  whether  the  transferee  was  aware  or 
ignorant  of  the  bond  of  pledge  :  for  the  only  point  to  be  decided 
in  order  to  determine  whether  one  can  be  sued  and  condemned 
in  the  ^^  actio  hypothecaria**  is.  Does  he  possess  (or  has  he 
fraudulently  ceased  to  possess)  a  mortgaged  thing?  Dig.  h. 
t.  fr.  16.  §  3 ;  fr.  29.  §  2 ;  Dig.  20.  6.  fr.  8.  §  15  {qiLih.  mod. 
pign.  vel  hypothec,  solv.) ;  Cod.  6.  5S.fr.  3  {ut  inpossess.  legator.) ; 
Cod.  8.  26. /r.  pen.  {de  remiss,  pignorum) ;  Cod.  8. 2S.fr.  12  (de 
distract,  pignorwm).  Politique  Ordonnantie  van  Holland  an. 
1580,  art.  36.  Unless  creditors  are  silent  when  the  subject 
of  an  hypothec  is  sold  by  the  Fisc  and  refrain  from  asserting 
their  rights,  in  which  case  they  are  considered  to  have  lost 
their  right  of  action  in  rem,  for  the  trust  reposed  in  a  Fiscal 
sale  should  not  be  lightly  upset  ;t  Cod.  8.  26.fr.  8  (de  remiss, 
pign.) ;  or  unless  the  subjects  of  pledge  have  been  publicly 
sold  and  delivered  by  public  sale  with  all  due  formalities 
under  a  judicial  decree  on  the  petition  of  creditors,  and 
creditors  having  the  right  of  hypothec  have  kept  silent;  Cod.  8. 
26.  fr.  6  (de  remiss,  pign.) ;  in  which  case,  however,  by  our 

♦  In  English  law  language,  whether  they  were  transferred  for  a 
"valuable"  consideration,  or  merely  for  a  "good"  consideration,  such  as 
affection. 

t  '*  Cum  fides  hastae  fiscalis  facile  convelli  non  debeat." — Cod,  8.  26.  8. 
The  reference  is  to  sales  on  behalf  of  the  Government  revenue,  but  the 
maxim  is  applied  equally  to  sales  of  debtors*  estates,  &c.,  under  judicial 
decree.  See,  for  instance,  ante,  p.  96;  Lib.  18.  tit,  4.  §  8;  jwst^  Lib,  20. 
tit,  4.  §  15;  Lib,  20,  tit,  5.  §  14;  Lib,  21.  tit,  2.  §  5.  note,  &c. 
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usages,  the  price  succeeds  in  the  place  of  the  thing,  and  it  is 
lawful  for  an  hypothecary  creditor  to  contest  with  the  other 
creditors  the  right  of  preference  in  the  price  [realised  by  the 
sale]  of  the  pledge.  The  same  rule  obtained  under  the 
Civil  Law  in  respect  to  moveables  specially  mortgaged  as  in 
the  case  of  immoveables  [with  regard  to  the  burden  of  the 
hypothec  continuing  to  affect  them  after  the  transference — Tr.], 
so  much  so  that  a  debtor  was  even  said  to  commit  theft  [who, 
after  hypothecating  his  own  property,  sold  it,  or  pledged  it  to 
another  creditor]  ;  Dig.  47.  2.  fr.  66  (de  furtis).  But  as  the 
principle  has  been  introduced  into  modern  law  "  mobilia  rum 
habere  sequelanif^*  as  is  fully  explained  by  Ant.  Matthaeus 
panroeni.  Belgarum  Jurisc.  paroein.  7  ;  hence  a  creditor's  security 
in  moveables  specially  bound  and  delivered  to  him  only  remains 
to  him  while  he  himself  retains  the  possession  deHvered  to 
him  and  holds  the  thing  [pledged] ;  and  therefore,  if  there  be 
an  alienation  or  a  new  mortgage  of  it  by  the  same  debtor  to 
another  person,  accompanied  by  delivery,  the  creditor  loses  his 
right  of  pledge  and  preference,  and  the  thing,  if  alienated, 
passes  to  the  alienee  free  of  the  incumbrance,  or  if  it  has  been 
again  given  in  pledge  to  another,  that  other  has  the  right  of 
preference.  Hugo  Grotius  Manud.  ad  Jurisprvd.  HoU,  lib,  2. 
cap.  48.  num,  34  ;  and  Resp.  Jurisc.  HoU.  part  8.  vol.  2.  consU. 
174 ;  Ant.  Matthaeus  paroem.  Belgar.  Jurisc.  paroeni.  7.  num. 
11  €t  seq. ;  Christinaeus  ad  Leg.  Mechlin,  tit.  7.  art.  8 ; 
Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  7.  num.  6 ;  Paulus  Voet 
demobil.  et  immobil.  cap.  19.  num.  8.  vers.  **  quod  autem  apectat.^* 
Nay,  if  the  maxim  **  mobilia  sequelam  non  habent  '*  be  true,  it 
follows  that  even  when  things  pledged  with  delivery  have  again 
reverted  to  the  debtor  without  the  flaw  of  theft,  and,  after  he 
has  absconded,  they  are  found  among  his  other  moveables, 
having  been  possessed  by  him  up  till  the  time  of  his  concealing 
himself,  the  creditor  who  previously  had  possession  of  a  move- 
able by  right  of  pledge,  but  had  subsequently  ceased  to  possess 
it,  will  not  be  preferential  in  it  in  a  concursas  with  other 
creditors  in  the  estate  of  the  bankrupt  debtor.  And  it 
makes  for  this,  that,  as  said  above,  a  person  neither  has  nor 
retains  a  right  of  pledge  who  has  given  his  debtor  the  posses- 
sion of  the  thing  pledged,  in  loan  for  use  or  during  pleasure 
{ex  precario  aut  commodati  titulo) ;  Grotius  mentions,  how- 
ever (Manud.  ad  Jurisprud.  HoU.  lib.  2.  cap.  42.  num.  86), 
that  in  Rhineland,  a  vendor  who  has  agreed  that  the  same 
moveable  thing  which  has  been  sold  and  delivered  by  him  is 
to  remain  with  him  as  a  pledge  for  the  price,  is  entitled 
to  sue  for  the  pledge  even  against  a  third  party  in  possession 
of  it. 
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§  14.  Under  the  Civil  Law  indeed,  the  same  rule  held  in 
General  as  in  Special  Hypothecs,  to  wit,  that  the  property 
mortgaged,  whether  moveable  or  immoveable,  only  passed  to 
any  possessor,  by  whatever  title,  subject  to  the  incumbrance  of 
the  pledge  affecting  it,  whether  conventional,  legal,  or  praetorian, 
as  appears  from  Cod.  8.  28.  /r.  17  (de  distract,  pign.) ;  Cod.  4t. 
68.  Jr.  un.  (rem  alienam  gerentiinis  non  interdici  rerum  suarum 
alienatione) ;  Cod.  5.  9.fr.  8.  §  tdt.  (de  seeund.  nuptiis) ;  Cod.  6. 
58.  fr.  3  (tit  in  possess,  legator.) ;  Inst.  4.  6.  §  6  (de  auction.)  ; 
Arg.  Cod.  8.  26. /r.  uLt.  {de  remiss,  pignoris.).  Whence  also  it 
is  stated  in  various  texts  of  the  law,  without  any  distinction, 
that  things  pledged,  when  alienated,  pass  "with  their  own 
burden  or  cause"  (cum  stw  onere  seu  causa)  ;*  Cod.  8.  28.//*. 
12  (de  distract,  pignor.) ;  Cod.  8.  14.  fr.  15  (de  pignor.  et 
hypoth. ;  excepting  goods  in  a  shop.  Dig.  h.  t.  fr.  pen, ;  and 
slaves  only  generally  mortgaged,  whom,  in  favour  of  liberty, 
the  owner  is  not  prevented  from  manumitting.  Cod.  7.  8./r.  8 
(de  servo  pignon  dato  manumisso) ;  Dig.  20.  2.  fr.  pen.  (in  quib. 
caus.  pign.  vel  hypoth.  tacite  contrah.) ;  Add  Bacchovius  de  pig- 
noribus.  lib.  1.  cap.  5.  num.  3.  But,  by  our  usages,  if  immove- 
ables solemnly  bound  by  a  general  mortgage  before  the  tribunal 
of  the  place  are  alienated  by  an  onerous  title  t  to  a  third  party 
who  takes  them  in  good  faith,  they  no  longer  remain  subject 
to  the  bond  of  pledge;  but  if  alienated  by  a  lucrative  title, t 
the  pledge  remains  fast,  and  a  party  possessing  by  lucrative 
title  is  liable  to  the  hypothecary  action.  The  reason  for  the 
difference  lies  in  this,  that  a  person  holding  by  an  onerous 
title  is,  equally  with  creditors,  entitled  to  sue  for  the  avoidance 
of  a  loss,  but  one  possessing  by  lucrative  title  would  be  enriched 
to  the  loss  of  the  creditors,  which  is  contrary  to  natural  equity ; 
Arg.  Dig.  42.  8./r  6.  §  11  (qiuie  in  fraud,  creditor.) ;  Dig.  12. 
6.  fr.  14  (de  condict.  indeb.) ;  and,  further,  when  a  thing  has 
been  transferred  by  an  onerous  title,  the  creditor  still  has  some 
security  in  the  action  for  the  price  competent  to  the  vendor- 
debtor,  as  also  in  the  price  itself;  for  unquestionably  both  the 
right  of  action  thus  acquired  [by  the  debtor]  and  the  price 
form  part  of  the  debtor's  estate,  and  are  covered  by  a  general 
hypothec  embracing  both  present  and  future  property,  an 
advantage  which  the  creditor  does  not  have  in  [the  case  of 
transfer  by]  a  lucrative  title.  Hugo  Grotius  Tnanud.  ad  juris- 
prud.  Holl.  lib.  2.  cap.  48.  num.  29.  30 ;  Groenewegen  ad  1. 14. 

•  Id  esty  subject  to  all  their  incidents,  accessories,  incumbrances,  &c. 
See  Lib,  42.  tit,  1.  §  22.  for  an  explanation  of  the  term  **  cansd  "  as  here 
used. 

t  /.e.,  for  a  valuable  consideration. 

X  As  by  way  of  donation,  &c. 
C.P.  U 


Digitized  by  LjOOQIC 


290     LIB.  XX.   TIT.  I.      DE  PIQNORIBUS   ET   HYPOTHECIS,  ETC. 

Cod.  de  oblig.  et  act. ;  Ant.  Matthaeus  de  miction,  lib.  1.  cap.  19. 
num.  79 ;  Resp.  Jurisc.  Holl.  part.  4.  consU.  319 ;  Leeuwen 
cens.  for.  part  1.  lib.  4t,  cap.  7.  num.  9.  If,  however,  the 
general  hypothec  be  not  a  conventional  but  a  legal  one,  it  is 
rather  to  be  said  that  equally  by  modem  usages  and  by  the 
Roman  Law  the  immoveable  property  covered  by  it  does  not 
pass  to  a  purchaser  or  other  recipient  by  onerous  title  other- 
wise than  subject  to  the  incumbrance,  because  though  the 
force  of  a  conventional  general  hypothec  has  been  lessened  by 
the  political  edict  of  Holland  of  1580,  art.  85  (in  so  far  as  an 
anterior  general  hypothec  is  weaker  [debilior]  than  a  posterior 
special  one),  yet  this  edict  has  by  no  means  detracted  in  any 
respect  from  what  obtained  in  the  Civil  Law  in  respect  to  legal 
hypothec,  but  the  said  art.  35  is  absolutely  silent  as  to  legal 
hypothecs ;  and  on  this  is  founded  the  opinion  given  in  the 
Responsa  Jurisc.  Holl.  (part  4.  consU.  189.  and  392),  that  a 
general  legal  anterior  hypothec  is  still  in  modern  law  prefer- 
ential to  a  subsequent  special  conventional  hypothec  ;  (Add 
Sande  decis.  Frisic.  lib.  3.  tit.  12.  dejin.  16.  in  med.).  Now  as 
they  have  the  same  force  as  far  as  regards  the  effect  of  prefer- 
ence, I  do  not  see  any  reason  why  they  should  not  have  the 
same  effect  of  only  transferring  the  property  subject  to  the 
incumbrance ;  and  an  opinion  to  this  effect  is  extant  in  the 
Responsa  Jurisc.  Holl.  part.  1.  consil.  140.  But,  secondly, 
what  has  been  said  above,  as  to  things  bound  by  a  general 
conventional  hypothec  passing  by  onerous  title  without  the 
incumbrance,  fails  in  respect  to  immoveables  situated  in 
Amsterdam  and  there  bound  by  general  mortgage  before  the 
local  iiibunal ;  inasmuch  as  there,  by  a  privilegiujn*  a  general 
conventional  hypothec  has  the  same  force  as  a  special  one,  and 
therefore  has  this  effect,  that  things  bound  by  a  general  mort- 
gage are  only  transferred  to  a  purchaser  cum  sua  causa  t  or 
subject  to  the  nexus  of  pledge.  Placit.  Ordin.  Holl.  8  Martii. 
1594.  vol.  2.  placitor.  pag.  2211.  et  30  Jan.  1608.  d.  vol.  2.  pag. 
3005  ;  Hugo  Grotius  manud.  ad  jurisprud.  Holl.  lib.  2.  cap.  48. 
num.  49 ;  Groenewegen  ad  d.  I.  14.  Cod.  de  oblig.  et  action. 
Lastly,  we  must  not  omit  to  notice  that  in  the  diocese  of 
Utrecht  also,  the  law  is  that  a  general  mortgage  has  the  same 
operation  as  a  special  one  as  far  as  regards  property  situated 
in  the  jurisdiction  of  the  same  inferior  judge  Ijefore  whom  it 
was  constituted  (although  in  respect  to  other  immoveables 
situated  in  the  territory  of  another  inferior  judge  of  Utrecht, 
the  laws  of  that  diocese  give  no  greater  force  than  the  laws  oJF 

•  A  special  lioense  or  law. 

t  **  Cum  causa."     See  note  mpra. 
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Holland  to  a  general  mortgage),  and  thence  that  no  alienation, 
howsoeyer  made  by  any  onerous  title,  destroys  the  pledge- 
right  in  such  property  which  arises  from  that  general  hypothec. 
Eodenburch  de  jure  conjugum.  tract,  preliviin.  de  statutorum 
diversit.  tit.  2.  cap.  5.  nwn.  16.  in  fine.  pag.  97  ;  Paulus  Voet 
de  mobil.  et  immobil.  cap.  19.  num.  8.  Add,  however,  what  has 
been  above  said  in  h.  t.  §  16.  circa  fin.  In  respect  to  move- 
ables, a  general  hypothec  solemnly  constituted  before  the  judge 
of  the  place,  as  also  a  legal  hypothec,  gives  a  preference  to 
those  in  whose  favour  and  for  whose  security  it  was  made,  so 
long  as  the  things  remain  in  the  dominium  of  the  debtor,  and 
have  not  been  subsequently  delivered  to  another  under  special 
pledge ;  as  in  these  also  he  will  be  preferential  in  right  who  is 
first  in  time.  But  as  soon  as  moveables  have  been  alienated 
by  the  debtor,  all  the  pledge-right  is  lost  to  creditors  ;  and  if, 
after  a  general  conventional  or  legal  hypothec,  some  moveables 
are  shown  to  have  been  delivered  in  pledge  by  the  debtor  to 
a  creditor,  or  even  when  a  right  of  retention  [i.e.,  of  lien]  of  a 
moveable  for  a  debt  is  competent  to  a  creditor  by  law  or  custom 
when  the  moveable  is  in  his  (the  creditor's)  possession  (as  to 
which  see  the  title  de  compensationibus.  lib.  16.  tit.  2.  in  fine) , 
he  will  vindicate  a  preference  to  himself  in  the  things  so 
delivered  or  lawfully  retained,  over  those  who  have  an 
anterior  general  hypothec  whether  conventional  or  legal. 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  74.  et  cap.  20. 
num.  18. 

§  15.  As  under  the  Civil  Law  things  affected  by  a  general 
conventional  hypothec,  equally  with  those  specially  mortgaged, 
passed  to  any  possessor  subject  to  its  incumbrance,  by  what- 
ever title  they  had  been  alienated,  so  also  in  respect  to  prefer- 
ence, a  general  mortgage  had  the  same  force  as  a  special  one  ; 
so  that  a  person  having  merely  an  anterior  general  mortgage, 
whether  conventional  or  legal,  was  preferential  to  one  to  whom 
some  of  the  property  bound  generally  was  afterwards  mort- 
gaged specially ;  and  this  in  respect  to  the  very  things  specially 
mortgaged  to  the  later  mortgagee,  even  though  the  anterior 
creditor  could  easily  have  recovered  [what  was  due  to  him] 
from  the  other  things  mortgaged  generally;  for  the  super- 
vening special  hypothec  did  not  deprive  him  of  his  right  of 
selecting  from  among  the  things  mortgaged  to  him  generally 
that  one  which  he  considered  it  easier,  more  convenient,  or 
safer  to  follow  up.  Dig.  20.  4.  /;*.  2  {qui  pot.  in  pign.)  ;  Cod. 
cod.  tit.  (8.  IS)  fr.  6;  Carpzovius  defin.  for.  part  2.  constit.  23. 
defin.  29.  Brunnemannus  ad  I.  2.  Dig.  qui  pot.  in  j^ign.  in  pr. 
Dissent  Costalius  ad.  d.  I.  2.  num.  8.  et  seq.     Whence  also 

U2 
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Ulpian  shews  that  if  I  have  mortgaged  all  ray  property  to  you, 
and  the  Cornelian  farm  specially  to  Titius,  '^ifit  shoidd  become 
mine,'*  and  I  afterwards  do  becorae  owner  of  it,  both  creditors 
would  have  concurrence  in  the  pledge,  because  the  riofht  of  each 
creditor  in  the  pledge  would  be  siraultaneously  established  from 
the  moment  the  debtor  acquired  the  ownership  of  it,  Dig,  20.  4. 
/r.  §  1  {qui  pot,  in  pign.).  If,  however,  after  a  special  mortgage 
of  certain  things,  there  was  inserted  for  further  securitj'  a 
clause  **  that  the  other  goods*  of  the  debtor  should  also  be 
bound  in  the  same  way  as  if  they  also  had  been  specially 
bound,"  according  to  the  formula  in  Dig.  h.  t.fr.  16.  §  1.  the 
creditor  would  not  be  permitted  to  proceed  to  discuss  the  goods 
bound  generally  to  him,  to  the  prejudice  of  other  creditors 
to  whom  some  of  them  had  been  subsequently  specially 
mortgaged,  unless  the  first  creditor  could  not  reco'ver  what  was 
due  to  him  by  the  discussion  of  what  had  been  specially 
mortgaged  to  himself ;  because  the  general  mortgage  is  then 
considered  to  have  been  rather  in  8ub»idium ;  Cod,  h.  t.  fr.  2; 
Dig.  20.  4./r.  2.  in  fine  {qui  pot.  in  pign.)  provided  that,  with 
Cujaccius  and  others,  we  there  read  specialiter  for  generaliter, 
Sande  decis.  Frisic.  lib.  8.  tit.  12.  defin.  26.  Covarruvias 
variar.  resolut.  lib.  8.  cap.  18.  Neostadius  curiae  suprem.  decis. 
41.  Joh.  Papon  lib.  18.  tit.  6.  arrest.  34.  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  11.  num.  11.  et  cap.  19.  nwn.  78. 
Brunnemannus  adl.2.;  Dig.  qui  pot.  in  pignore  num.  2  .et  seq. 
Carpzovius  d.  part  2.  constit.  28.  defin.  29.  Ant.  Faber 
Cod.  lib.  8.  tit.  6.  defin.  8.  Negusantius  de  pignoribtis  membro 
primo  octarae  partis,  num.  20.  Wassenaar  pract.  jud.  cap.  22. 
num.  67.  Plainly,  if  the  other  creditors  do  not  oppose,  this 
liberty  of  first  following  up  the  goods  generally  mortgaged  is  not 
to  be  denied  to  the  creditor,  however  much  the  debtor  may 
object  and  desire  that  the  goods  specially  mortgaged  be  sold. 
Arg.  Cod.  h.  t.  d.  fr.  2  (8.  14).  Johan.  Papon  and  Ant. 
Matthaeus  d.  I.  Badelantius  Cur.  Ultraject.  decis.  18.  num.  2.+ 
And  it  is  the  same  if  a  third  party  in  possession  of  a  thing 
included  in  a  general  mortgage,  who  is  not  a  hypothecary 
creditor,  is  sued;  for  the  Emperors,  in  the  said/r.  2.  Cod.  h.  t. 
intended  indeed  to  aid  a  posterior  creditor  in  this  way,  but  not 
that  others  should  have  this  indulgence.  Faber  Cod.  lib.  8.  tit.  6. 
defin.  9.      Neither   can  even   creditors   who   have   a   special 

♦  It  must  be  remembered  that  the  word  **bona,"  here  translated 
**  goods/'  includes  in  Eoman  Law  both  moveable  and  immoveable  property, 
and  is  not  limited  as  in  English  Law  to  chattels. — ^Tr. 

t  See,  however,  Cod,  8. 28.  9.  and  Brunnemannus' Com.  thereon,  and 
c/.  with  his  Com,  on  Cod.  8.  14.  2.  and  Pothier's  Pand.  20.  6.  n.  17. 
note  {e). 
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posterior  hypothec  hinder  a  person  who  has  both  a  general  and 
special  mortgage  from  first  discussing  the  things  which  had 
subsequently  been  specially  mortgaged  to  the  others,  when  in 
the  creation  of  the  conjunct  general  and  special  mortgage  it  has 
been  added  that  the  general  mortgage  should  not  derogate  from 
or  prejudice  the  special  one,  nor  the  special  the  general  one. 
Ant.  Faber  Cod.  lib.  8.  tit.  6.  dejin.  8.  Ant.  Matthaeus  d.  lib.  1. 
cap.  19.  num.  78.  Brunnemannus  ad.  d.  I.  2.  Jf.  qui  pot.  in  pign. 
num.  vlt.  WeLsenasLV  pract.  jud.  cap.  22.  num.  67.* 

§  16.  Although  it  is  certain  that  by  the  Law  of  Holland 
a  general  anterior  hypothec  is  weaker  (debUior)  than  a  special 
posterior  one  and  is  postponed  to  it,  Politique  Ordonnantie  van 
Holland  an.  1580.  art.  85 ;  Neostadius  Curiae  supr.  decis.  41. 
in  pr. ;  Hugo  Grotius  manud.  ad  jurisprud.  Holl.  lib.  2.  cap.  48. 
num.  42. ;  which  rule  is  also  observed  in  Mechlin,  Christinaeus 
ad.  leg.  Mechlin,  tit.  13.  art.  14.  num.  5 ;  and  likewise  obtains 
at  Utrecht  so  far  as  regards  property  bound  by  general 
mortgage  but  situated  beyond  the  teritory  of  the  inferior  judge 
before  whom  the  general  mortgage  was  constituted : — never- 
theless, the  foregoing  rules  of  Roman  Law  were  adopted  both 
at  Amsterdam,  where  general  and  special  mortgages  constituted 
before  a  judge  of  Amsterdam  have  equal  force  and  eflfect  so  far 
as  regards  property  situated  in  that  territory,  as  well  as  at 
Utrecht  in  respect  to  property  subject  to  the  jurisdiction  of  the 
judge  before  whom  a  mortgage  which  is  both  special  and 
general  has  been  created ;  (which,  however,  has  been  altered 
since  the  first  edition  of  this  work  was  published,  the  obligatory 
force  of  a  clause  of  general  conventional  hypothec  subjoined  to 
a  special  mortgage  of  immoveable  property  having  been  wholly 
denied  by  the  States  of  the  Province  of  Utrecht,  Ordonnantie 
rakende  de  vestinissen  en  hypothequen,  18  Jan.,  1700,  art.  1.  2) ; 
and,  finally,  these  Boman  Law  rules  were  adopted  also  in  cases 
in  which  things  affected  by  a  legal  general  hypothec  were 
afterwards  specially  mortgaged  to  another  creditor ;  and  thus 
far  neither  does  the  Civil  Law  seem  to  have  been  derogated  by 
statutes,  nor  can  any  good  reason  for  any  change  in  this 
respect  be  deduced  fi-om  the  customs  or  genius  of  the  people. 
Compare  Sande  decis.  Fri»ic.  lib.  3.  tit.  12.  deJin.  16. 

*  As  respects  the  right  of  a  creditor  to  elect  what  mortgaged  property 
he  will  sell  in  satisfaction  of  his  debt,  it  is  in  the  discretion  of  the  creditor 
to  select  among  the  things  mortgaged  to  him  those  which  it  is  most  for  his 
own  advantage  to  sell,  Dig.  20.  5.  8.  If,  however,  some  of  them  have 
been  bound  by  general  and  others  by  special  mortgage,  he  must  first  discuss 
those  which  tave  been  specially  mortgaged.  Pothier  Pand,  Justin.  20.  5. 
num.  17.  and  there  in  note  (c). 
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§  17.  An  hypothec,  whether  general  or  special,  has  also 
this  effect,  that  the  creditor  may  discuss  the  debts  due  to  his 
own  debtor,  and  without  any  cession  of  action,  when  they  have 
been  bound  to  him  either  specially  or  [in  a  general  mortgage] 
with  other  things,  and  thus  exact  from  the  debtors  of  his  own 
debtor  that  for  which  they  are  bound  to  the  first  debtor,  and 
may  use  for  this  purpose  either  the  **  utUia  actio  hypothecaria  "  or 
such  **  utilis  "  personal  action  as  was  availiable  to  the  debtor 
liimself.  Dig.  h.  t.  fr.  20;  Dig.  13.  7.  fr.  18  {de  pignorat. 
act.) ;  Cod.  8.  17.  fr.  4  (quae  res  pign.  oblig.) ;  God.  4. 39. /r.  7 
{de  hered.  rel  act.  rend.) ;  Groenewegen  ad  tit.  Cod.  qtuindo 
fiscus  vel  privatm  deUtoris  sui  debitores  convenire  possit  (4. 15) ; 
Sande  decis.  Frisic.  lib.  3.  tit.  12.  dejin.  24.  25. 

§  18.  An  hypothec  is  a  kind  of  accession  to  the  principal 
obligation,  and  cannot  ordinarily  subsist  without  it.  Whence, 
if  one  has  promised  to  Titius  that  he  will  give  ten  gold 
pieces  to  Titius  or  to  Maevius,  then  as  the  obligation  was 
acquired  to  Titius  alone,  and  Maevius  was  only  joined  with 
respect  to  the  payment,  it  was  responded  that  a  pledge  to 
Maevius  was  invalid  and  could  be  recovered  even  before  pay- 
ment.* Dig.  h.  t.fr.  33.  But  it  may  be  an  accession  either 
to  a  debt  which  is  at  the  same  time  both  a  civil  and  a  natural 
one,  or  to  one  which  is  only  a  natural  debt,  Di^.  h.  t.  fr.  5. 
provided  that  the  natural  obligation  is  still  subsisting  [wlieu 
the  pledge  is  given]  and  is  one  not  disapproved  by  the  Civil 
Law.  For  which  reason,  although  it  cannot  be  denied  that  a 
prodigal  is  bound,  as  respects  the  natural  obligation,  b}-  a 
promise  made  without  the  authority  of  a  ciuator,  and  also 
a  wife  by  becoming  a  surety,  and  a  filitis-familias  by  a  loan  ; 
nevertheless,  as  such  obligations  are  wholly  reprobated  by 
statute  or  Senatus  consultum,  they  cannot  be  confirmed  [firmarif 
made  fast]  by  the  intervention  of  pledges  any  more  than 
by  that  of  bailsmen;  Dig.  20.  3./r.  2  {qiiae  res  pign.  dari) ; 
Arg.  Dig.  45.  1.  fr.  6  {de  verbor.  obligat.) ;  Dig.  16.  1.  fr.  1 
{ad  Senatusc.  Velieianum.) ;  Dig.  14.  6.  fr.  9.  §  3.  et  seq.,fr. 
10. 11  {de  Senatvsc.  Ma^cedon.).  And  it  is  the  same  when  a  pledge 
has  been  mortgaged  for  a  debt,  the  claim  for  which  is  liable 
to  be  defeated  by  the  *^  exceptiojurisjurandV  or  **reijtulicata€,''^ 

*  Only  Titius  has  a  right  of  action,  he  beins  the  sole  obligee,  and  he 
alone  being  creditor.  Although,  however,  the  pledge  invalidly  created  to 
one  not  a  creditor  can  be  recovered  from  Maevius  even  before  payment  of 
the  debt,  the  debt  itself,  if  once  paid  to  him,  cannot  be  reclaimed.  Vid, 
Dig,  loc.  n't.  et,  Poth.  Panrl.  etui.  tit. 

t  See  Lib,  44.  tit,  1  {de  erceptiouibus)y  and  Lib,  12.  tit,  3  {de  in 
litemjurando.). 
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although  the  oath  has  not  in  fact  been  taken,  or  though  the 
debtor  has  been  wrongly  absolved  by  the  judge;  Dtgr.  20.  6. 
Jr.  18  {jimb.  mod.  pignus  vel  hypothec,  solv.).  Nor  does  it 
matter  whether  one  gives  a  mortgage  over  his  own  property  for 
a  debt  due  by  himself  or  by  another,  Dig.  h.  t.fr.  5.  §  idt. ; 
Nor  whether  for  the  principal  debt  or  for  its  accessories ;  for  if 
the  principal  debt  has  been  fortified  by  the  addition  of  an 
agreement  for  penalty,  or  if  payment  of  interest  has  been 
agreed  for,  it  is  clear  that  a  pledge  may  be  given  for  the  penalty 
or  for  the  interest,  although  in  negotia  stricti  juris  penalty  or 
interest  was  promised  not  by  a  '*  stipulatio  *'  but  by  a 
**  pactum ; "  *  for  there  certainly  arises  therefrom  a  natural 
obligation  [though  not  an  obligation  under  the  ancient  jus 
civile — Tr.],  for  which  a  pledge  may  lawfully  be  given  as 
already  said.  Dig.  h.  t.  fr.  18.  §  ult. ;  Dig.  18.  7.  /r.  11.  §  8 
(de  pignorat.  act.).  But  in  doubt,  a  pledge  is  presumed  not  to 
have  been  given  for  the  interest  but  only  for  the  principal, 
when  it  has  been  bound  simpliciter,  and  not  for  the  whole 
matter  of  obligation  ;t  Arg.  Dig.  18.  7./r.  11.  §  8 ;  Cod.  4. 
82. /r.  4.  fr.  21.fr.  22  (de  umris.).  For  what  Cujaccius  has 
said,  viz.,  that  a  pledge  is  also  bound  for  stipulated  interest 
though  there  has  been  no  special  agreement  to  this  effect, 
but  pledges  have  been  given  simplicitery  lib.  15.  observ.  22.  in 
med.y  is  neither  sanctioned  by  reason  nor  by  the  texts  of  law 
which  he  adduces,  to  wit,  Dig.  18.  7./r.  8.  §  tdt.  {de  pignorat. 
act),  Dig.  20.  4./r.  12.  §  6./r.  IS.  fr.  pen.  {qui  pot.  inpign.) ; 
for  certainly,  in  the  first  place,  there  is  no  mention  in  these  of 
any  stipulation  for  interest ;  and,  in  the  second  place,  it  is  not 
stated  whether  the  pledge  was  also  specially  bound  for  interest 
or  not ;  and,  lastly,  since  interest  due  under  stipulation  forms 
a  distinct  obligation  from  the  principal  debt,  much  less  can  a 
pledge  be  considered  consequentially  bound  for  interest,  without 
a  special  agreement,  than  for  such  as  is  due  imder  a  pact 
annexed  to  a  contract  and  forming  a  part  of  the  contract  itself, 
or  adjudged  ex  officio  judicis ;  X  Arg.  18.  4.  fr.  8  {de  eo  quod* 


•  It  must  be  remembered  ^hsA,  pactum  under  the  Ancient  Boman  Law 
meant  an  agreement  or  convention  unclothed  with  the  right  of  action,  while 
BtipuUitio  was  a  solemn  verbal  covenant  with  effects  anaJogous  to  those  of 
an  English  covenant  by  deed  under  seal. 

f  In  omnem  caueam.  Por  the  meaning  of  "causll"  see  Lib.  22.  tit,  1. 
§  22.  of  the  author's  Com,  and  note  to  §  14.  ante, 

X  Those  things  were  said  to  be  adjudged  ex  officio  judicis  which  the 
judge  decreed  though  not  expressly  claimed  in  the  plaintiff's  hbel,  such  as 
the  fruits  of  a  thing  sued  for,  and  interest  on  the  amount  claimed  when 
arising  from  the  debtor's  default.  Pothier's  Pandect,  50. 16. «.  121  {de  verb, 
vignif.)  v.  **  Judex,*' 


Digitized  by  LjOOQIC 


296     LIB.  XX.   TIT.  I.      DE  PIGNOBIBUS  ET   HYPOTHECIS,  ETC. 

certo  loco).  And  this  opinion  seems  so  much  the  more 
consistent  with  our  usages,  as  now,  even  where  there  has  been 
a  special  agreement  that  the  thing  should  also  be  in  pledge 
for  interest,  a  preference  is  not  given  in  respect  to  the  whole 
interest  due,  but  only  in  respect  to  three  years'  interest,  or 
for  such  other  moderate  period  as  has  been  defined 
by  Statute.  Compare  Jacob  Coren  ohsei-v.  18.  AnU  Faber. 
Cod,  lib,  6.  tit,  28.  dejin,  11 ;  Facchineus  controvers.  lib,  7. 
cap.  57. 

§  19.  There  are  not  wanting,  however,  some  cases  in  which 
a  pledge  can  be  efficaciously  given  for  an  obligation  which  is 
invalid,  or  in  which  the  pledge  remains  bound  after  the  prin- 
cipal obligation  has  ceased.  That  an  alienation  of  the  immove- 
able property  of  minors,  made  without  the  decree  of  a  magistrate, 
is  ipso  jure  null,  appears  from  many  imperial  rescripts.  Cod,  5. 
71.  fr,  2.  fr,  10.  fr,  16  {de  praediis  et  aliis  reb,  minor,  sine 
decreto  nan  alien.) ;  and  yet  when  a  tutor  or  curator  has  mort- 
gaged his  own  property  to  a  purchaser  as  security  against  the 
risk  of  eviction,  the  purchaser  may  follow  up  that,  as  appears 
in  Cod,  5.  71,  fr,  9  (titcit.).  Any  one  of  a  plurality  of  heirs 
of  a  single  debtor  paying  his  proportion  of  a  debt  ceases  indeed 
to  be  bound  to  the  creditor  by  personal  action  ;  but  not  the  less 
is  it  open  to  the  creditor  to  sell  also  his  share  in  the  subject 
pledged  by  the  deceased,  along  with  the  shares  of  the  odier 
heirs  who  have  failed  to  pay,  for  individua  pignoris  causa  est, 
**  pledge  is  indivisible,"  Cod,  8.  28.fr.  16  {de  distract,  pignor,) ; 
Cod,  8.  31.  //*.  1  {de  luit.  pignons.) ;  Cod.  4.  16.  fr.  2  {de 
hereditar,  act.) ;  Cod.  8.  82. /r.  1.  2  («i  unm  ex  pluribus  hered. 
creditoris  et  debitoris,  dtc).  Moreover,  as  it  sometimes  happens 
in  certain  peculiar  cases  that  tlie  principal  debts  are  extinguished 
by  the  mere  subtlety  of  the  jus  civile,  for  example  by  prescrip- 
tion ; — by  the  **  exceptio  rei  judicatae," — or  by  adiation  of  an 
inheritance  and  confusion  [merger], — or  at  least  for  some  reason 
merely  of  the  jus  civile,  while  the  actual  equity  of  the  obliga- 
tion remains,  the  jurisconsults  responded  in  the  cases  pro- 
pounded in  the  following  texts  that  the  right  remains  of 
following  up  the  pledge  ;  Dig.  9.  2./r.  80.  §  1  {ad  leg.  AquU.)  ; 
Dig.  h.  t.fr.  27  ;  Dig.  46.  8.  fr.  88.  §  ult.  {d^  solution.) ;  Dig. 
36.  1.  fr.  59  {ad  Senatusc.  Trebell.)  :  as  more  fully  explained 
by  Bachovius  de  pignoribus,  lib.  5.  cap.  2.  n.  4.  et  scq.  And  to 
the  cases  already  enumerated,  and  any  others  that  may  resemble 
them,  is  to  be  referred  and  limited,  the  resciipt  of  Gordian 
expressed  in  the  general  terms,  "  vincula  pignons  durare  actione 
personali  suhmota,''  **  the  pledge  remains  after  the  right  to  a 
personal  action  has  ceased  ;  "  Cod.  8.  81.  fr.  2  {de  luit.  pign.). 
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although  Donellus  thinks  the  vulgar  reading  of  the  text  false, 
and  would  read  it  vincula  pignoris  non  durare,  dkc. 

§  20.  A  pledge  can  be  rightly  constituted  for  a  debt  due 
at  a  future  date  (in  diem) ;  or  for  one  due  conditionally,  Dig. 
h.  t.  fr,  5.  /r.  13.  §  pen,^  fr.  14 ;  and  also  for  eviction*  of  a 
thing  sold.  Cod,  8.  85, /r.  2  {de  pactis  pignor)  ;  Cod,  5. 71,  fr,  9 
{de  praed,  et  aliis  reb,  minoi'.) ;  Neostadius  Curiae  supr,  decis, 
97  [vel  96] ;  and,  finally,  there  is  no  doubt  that  a  pledge  can 
also  be  efficaciously  bound  for  a  debt  as  yet  uncertain  and  still 
to  be  incurred,  and  that  it  will  take  effect  when  the  debt  has 
been  contracted.  Dig.  20.  4./r.  1.  §  1  {qtdpot.  inpign.).  But 
it  may  fairly  be  questioned  whether  now  by  our  law  such  an 
obligation  would  be  effectual  in  immoveables,  though  made 
before  the  tribunal  of  the  place,  if  no  certain  sum  of  money 
has  been  expressed  as  that  which  is  to  be  the  subject  of  the 
future  contract,  and  the  fortieth  part  of  which  woidd  be  paid 
to  the  treasury ;  since  it  was  enacted  by  the  states  of  Holland 
on  5  Feb.,  1665,  that  no  preference  is  to  be  awarded  on  the 
ground  of  pledge  when  the  fortieth  part  of  the  debt  has  not 
been  paid  for  the  benefit  of  the  public  ;  and  among  the  cases 
specially  excepted  [from  the  operation  of  this  Ordinance]  no 
mention  is  made  of  a  conditional  or  uncertain  debt  yet  to  be 
contracted.  From  what  time  debts  of  this  kind  have  preference 
is  stated  in  Tit.  4.  num.  80. 

§  21.  Honest  and  lawful  pacts  may  be  annexed  to  a 
hypothec ;  for  example,  the  following :  that  the  perishing  of 
the  thing  pledged  shall  discharge  the  debtor,  provided  the  loss 
does  not  happen  through  his  own  fraud  or  fault  but  by  acci- 
dent; Cod.  4.  24. /r.  6  {de  pignor  at.  act.)  : — that  the  mortgage 
shall  not  be  discharged  within  a  certain  time ;  see  title  de  reb. 
^^reditis  {lib.  13.  tit.  1.)  num.  20 : — that  if  the  debt  be  not 
paid  within  a  certain  time  it  may  be  lawful  for  the  creditor  to 
enter  by  his  own  authority  into  possession  of  the  land  mort- 
gaged ;  if,  however,  the  debtor  resist  such  entry,  he  must  not 
attempt  it  by  force  of  arms,  but  only  under  the  public  authority 
of  the  magistrate  ;  Cod.  4.  24. /r.  pen.  {de  pignorat.  act.)  junct. 
Cod.  h.  t.  (8.  14) /r.  3  ;  Arg.  Dig.  50. 17. /r.  176  {de  reg.juna.) ; 
Dig.  4.  2.  fr.  12.  §  ult.^  fr.  18  {quod  metus  causa) ;  Brunne- 
mannus  ad  Z.  8,  §  2.  Dig.  qui  potior  in  pign. ;  and  what  Paulus 
says  in  Recept.  Sent.  lib.  5.  tit.  26.  §  ult.,  must  be  taken  as 
referring  to  the  case  in  which  there  is  no  resistance  by  the 

♦  Id  tstf  judicial  recovery  by  another  claimant.  The  word  evictio 
therefore  is  not  identical  with  "  eviction  "  in  oui*  use  of  the  term ;  so  where 
we  would  say  eviction  from  a  thing,  the  Eomans  said  eviction  of  it. 
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debtor.  An  agreement  is  also  valid  that  the  creditor  shall  be 
repaid  from  the  rents  of  the  thing  pledged,  in  which  case  he 
has  the  ^^utUis  actio  locaW  against  the  tenant;  Dig.  h.  t.fr. 
20 ;  or  that  if  the  debt  be  not  paid  within  a  certain  time,  the 
creditor,  or  a  surety  who  pays  it,  may  possess  the  thing  by 
right  of  purchase  for  a  just  price  then  to  be  estimated ;  for 
this  is  considered  to  be  in  a  manner  a  conditional  sale.* 
Cod.  8,  85.  fr.  16.  §  tdt;  Dig.  20.  1.  fr.  16.  §  tdt. ;  Arg.  Dig. 
13.  7.  fr.  84  {de  pign.  act.) ;  Ant.  Faber  Cod.  lib.  8.  tit.  23. 
defin.  1  : — or  that  it  may  be  lawful  to  the  creditor  to  sell  the 
[thing  given  in]  pledge  ;  which  is  a  "  real "  pact,  and  therefore 
the  right  of  sale  is  also  competent  to  the  heir  or  assignee  of 
the  creditor,  if  no  agreement  to  the  contrary  appears  ;  even 
though  the  pact  be  framed  as  one  personal  to  the  creditor  ;  for 
it  frequently  happens  that  the  [name  of  the]  person  is  inserted 
in  an  agreement,  not  in  order  to  make  it  a  personal  one,  but  to 
show  with  whom  it  was  made :  which  I  think  is  what  Pomponius 
meant  in  Dig.  18.  7.  fr.  8.  §  pen.  (de  pignorat.  a^t.) ;  Arg. 
Dig.  2.  14. /r.  7.  §  8. 

§  22.  The  pact  **  that  it  shall  not  be  lawful  for  the  creditor 
to  sell  the  [thing  given  in]  pledge  '*  is  also  valid;  and  the  effect 
of  it  is  that  the  sale  can  only  proceed  after  three  notices,  from 
[non -attention  to]  which  contumacy  is  wont  to  be  inferred. 
Dig.  18.  l.fr.  4.  in  fine  {de  pignorat.  act.).  Reciprocally,  the 
pact  is  also  valid  **  ne  id  liceat  dehitori  " — **  that  it  shall  not 
be  lawful  for  the  debtor  to  sell  it  [a  thing  given  in  pledge  or 
hypothec]*' — so  much  so  that,  as  Marcianus  has  said,  **it  is 
certain  that  a  sale  made  in  breach  of  such  a  pact  is  null,  in 
order  that  the  pact  may  stand."  Dig.  20.  5.  fr.  7,  §  idt.  {de 
distract,  pign.  et  hypoth.).  For  although  the  ordinary  rule  of 
law  is  that  pacts  against  alienation  do  not  affect  the  thing,  but 
only  bind  the  person  of  the  contractor,  and  therefore  a  sale  in 
breach  of  the  pact  is  neither  null  nor  liable  to  be  rescinded, 
but  has  full  effect,  only  a  personal  action  for  the  id  quod  interest 
being  given  against  a  person  who  by  selling  breaks  the  faith  of 
the  agreement,  as  said  in  the  title  de  contrah.  empt.  w.  15 
{lib.  18.  tit.  1) ;  nevertheless,  by  an  exceptional  law,  here,  on 
the  contrary,  the  sale  is  rather  considered  null  ipso  jure,  in 
i)rder  that  the  pact   may  stand.     For  when  a   pact   against 

'•'  Not  to  be  confounded  with  the  **  Pactum  commissiorium,"  as  to 
which  see  jH)st,  §  25.  I  have  here  somewhat  varied  the  words  of  our  author, 
and  given  the  exact  rendering  of  the  text  in  the  Digest  (20. 1.  /r.  16.  §  9), 
with  the  interpolation  of  the  words  "  the  creditor  or  surety,"  retained  from 
Voet,  who  here  has  **«<  debito  non  aolutoy  creditor  avt  fidejussor  solvenSy 
pignns  justo  pretio  emptum  haheatJ*^ 
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alienation  is  annexed  to  a  contract  of  sale  or  the  like,  as  the 
contract  itself  does  not  aifect  the  thing  sold  but  [only]  binds 
the  person,  so  also  it  is  equitable  that  no  greater  effect  should 
be  given  to  a  pact  annexed  to  the  contract ;  for  the  accessor}' 
follow?  its  principal ;  but  since  both  the  contract  of  pledge  and 
the  pact  of  hypothec  give  a  jus  in  re*  and  affect  the  thing 
itself,  which  afterwards  passes  to  any  possessor  of  it  with  that 
incumbrance,  it  is  not  to  be  wondered  that,  according  to  Mar- 
cianus  [in  the  text  cited  supra],  the  thing  itself  should  also  be 
affected  by  the  debtor's  agreement  not  to  sell  it,  lest  the 
accessory  should  swei*ve  from  the  nature  of  its  principal ;  and 
therefore  a  sale  made  contrary  to  the  pact  was  held  to  have 
been  as  null  as  if  it  had  taken  place  contrary  to  a  prohibition 
made  by  law  or  by  a  testator. 

§  23.  By  the  Pactum  antichresios,  which  is  specially 
approved  in  mortgages,  it  is  agreed  that  the  creditor  shall 
have  the  use  of  the  thing  mortgaged  in  place  of  interest  until 
payment  of  the  debt,  whether  he  chooses  to  enjoy  the  benefits 
or  take  the  fruits  by  himself  inhabiting  the  house  or  cultivating 
the  farm  mortgaged,  or  prefers  to  hire  it  to  others;  and  if 
he  has  lost  the  possession  before  payment  of  the  debt,  he 
can  either  follow  up  the  thing  mortgaged  by  the  hypothecary 
action,  in  accordance  with  the  ordinary  nature  of  hypothec,  or 
he  may  avail  himself  of  an  action  **  in  factum  "  to  recover  the 
reciprocal  "antichresis  **  or  the  **use  of  the  pledge  in  exchange 
for  the  loan.*'!  Dig.  h.  Ufr.  11.  §  1 ;  Cod.  4. 82./r.  17.  And, 
in  the  first  place,  this  pact  may  either  be  express  {d.  frr.),  or 
tacit,  of  which  tacit  pact  Pauius  speaks  in  Dig.  20.  2.  fr.  8 
(in  quib.  caus.  pign.  vel  hy2)oth.  tadte  contrah.).  For  though 
it  is  true  that  [in  the  case  put  by  Paulus]  interest  is  not  to  be 
considered  as  having  been  tacitly  promised,  merely  from  the 
circumstance  that  a  pledge  has  been  given  for  a  gratuitous  loan, 


•  We  have  already  seen  that  Pi  gnus  is  a  **  real "  contract,  which  Sale, 
Emptio  venditioj  is  not :;  antCy  §  1  and  note^  p.  269. 

t  The  words  of  the  definition,  here  repeated  from  the  text  cited  from 
the  Digest,  are  **  Antichresis,  id  est,  mutuus  pignoris  usus  pro  credito.^* 
**  Creditum "  has  a  wider  meaning  than  either  **  loan  for  use  {Commoda^ 
turn),  or  **  loan  of  fimgibles"  as  of  money  {Mutuum)^  though  sometimes 
it  is  equivalent  to  our  use  of  the  word  **  loan,"  t.c,  rmittio  dare.  Pothier 
Pandectae,  50. 16. 63.  But  commonly  it  bears  the  same  relation  to  mvtuum 
that  the  genus  does  to  the  species.  Dig.  12.  1.  2.  §  2.  In  the  following 
sentences,  creditum  has  for  convenience  been  translated  as  **loan,"  though, 
for  the  reason  given,  **  credit "  might  be  the  more  precise  rendering.  The 
word  mutuus  in  the  text  may  have  been  intended  to  suggest  a  double 
meaning,  but  more  inclining  to  the  sense  of  **  reciprocal"  (reciprocal use) 
than  of  loan. 


Digitized  by  LjOOQIC 


300     LIB.  XX.   TIT.  I.      DE  PIGNOBIBUS  ET  HYPOTHECIS,  FTC. 

(in  respect  of  which  there  was  no  agreement  to  pay  interest), 
but  rather  the  fruits  obtained  by  the  creditor  from  the  thing 
pledged  to  him  are  to  be  imputed  to  the  capital,  so  that  by 
perception  of  the  fruits  the  debt  may  ultimately  be  entirely 
discharged,  Cod.  4.  24.  /r.  1.  2.  3  (de  pignorat.  act.) ;  Cod. 
8.  28.  Jr.  1  {d£  distract,  pign.) ;  nevertheless  it  would  be 
wrong  therefore  wholly  to  reject  tacit  antichresis  as  a  thing 
unknown  to  the  law,  as  Vinnius  does  in  select,  quaest,  lib.  2. 
cap.  7.  n.  3.  For  indeed  the  very  inscription  of  the  title  in 
which  the  text /r.  8.  occurs*  sufficiently  demonstrates  that 
what  is  there  said  is  to  be  accepted  as  referring  to  a  tacit  con- 
vention ;  and  moreover  the  very  case  supposed  by  Viimius  witli 
reference  to  the  said/r.  8.  clearly  establishes  this.  For  whether 
— retaining  the  words  of  the  lex  [as  we  find  them] — t  you  take 
it  as  referring  to  a  gi'atuitous  loan  (i.e.,  one  which  from  the 
first  was  not  intended  to  carry  interest),  for  the  securing  of 
which  the  pledge  was  bound,  and  think  with  Vinnius  that  if  a 
creditor  is  unwilling  that  the  money  should  be  any  longer 
retained  gratuitously  [i.e.,  without  interest]  and  the  debtor,  on 
demand  being  made,  delays  payment, — that  he,  the  creditor, 
may  from  that  time  retain  interest  from  the  fruits  of  the  thing 
mortgaged  to  the  amount  allowed  by  law; — or  whether  you 
contend  on  the  other  hand  that  the  said  lex  8  should  be  read 
with  the  insertion  of  the  particle  **  non,**  thus,  "  cum  debitor 
non  gratuita  pecunia  utatur ;  '* — in  either  case  there  is  a  tacit 
l^act  of  antichresis.  For  the  creditor  either  [in  the  latter 
view]  keeps  to  himself  out  of  the  fruits  of  the  pledge  the 
interest  agreed  for  on  account  of  the  non-gratuitous  loan, 
although  the  pledge  was  not  given  under  that  condition,  and 
therefore  an  express  agieement  for  antichresis  was  wanting; 
or,  on  the  contrary,  [in  the  former  view,]  he  deducts  from  the 
fruits  received  by  him  interest  to  the  legal  amount,  on  account 
of  the  debtor's  delay  in  returning  the  gratuitous  loan,  and 
thence  a  tacit  agreement  for  the  payment  of  interest  and  for 
the  retention  of  the  fruits  in  lieu  of  interest  to  the  extent  of 
legal  interest  is  inferred  by  interpretation  of  law  or  by  jurists ;  for 
clearly,  mere  delay,  without  either  express  or  tacit  agreement, 
is  not  sufiBcient  to  produce  an  obligation  to  pay  interest  in 
actions  stricti  juris.  In  the  next  place,  the  pactum  antichresios 
is  interposed  either  simpliciter,  according  to  the  above  definition 

•  **In  quibus  causis  Pignua  vel  Hypotheca  tacite  contrahitur." 
Dig.  20.  2. 

t  The  whole  text  reads  thus: — Cum  debitor  gratuita  pecunia  uiatur, 
potest  creditor  de  fructihus  rei  sihi  pignoratae  ad  modum  legitimum  iisuras 
retinerey  Hotomanus  {phservat,  1.  4)  has  proposed  to  read  non 
gratuita. 
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from  Dig.  h.  t.fr.  11.  §  1.  and  Cod,  4.  82.  /r.  17  {de  muris),  or 
as  a  subsidiary  provision  {in  subsidium)  in  case  of  delay ;  for 
example  [under  this  condition],  **  that  if  the  interest  be  not 
paid  when  due,  the  fruits  of  the  property  hypothecated  are  to 
be  compensated  by  [set  off  against]  interest  to  the  extent  of 
legal  usury  " ;  in  which  case,  although  less  interest  has  been 
originally  stipulated,  nevertheless,  after  the  delay,  the  higher 
rate  may  be  sued  for,  so  far  as  it  does  not  exceed  the  legal 
limits  of  interest.     Dig.  h.  t.fr.  1.  §  8. 

§  24.  It  is  a  commonly  mooted  point  whether  antichresis 
may  exceed  legal  interest.  That  it  cannot  in  the  tacit  anti- 
chresis above  described,  appears  from  Dig.  20.  2./r.  8  {in  quib. 
cans.  pign.  vel.  hypoth.  tacite  conir.);  and  this  consists  with 
reason,  for  otherwise  the  law,  by  a  favourable  construction  of 
which  such  a  tacit  pact  is  introduced,  would  seem  in  a  manner 
to  destroy  itself  and  to  be  self-contradictory  where  it  defines 
[the  rate  of]  legal  interest.  But  in  express  [antichresis]  it  has 
to  be  considered  whether  or  not  the  income  from  the  fruits  is 
certain  [i.e.,  of  definite  amount,  Tr.].  For  if  this  be  certus, 
.  as  when  perhaps  an  urban  or  rural  tenement  given  in  pledge  has 
been  given  on  lease,  or  when  a  debt  carrying  interest  has  been 
mortgaged  by  the  debtor,  and  it  has  been  agreed  that  the  rent 
or  the  interest  of  such  debt  should  take  the  place  of  interest, 
it  is  more  correct  to  hold  that  then  the  antichresis  ought  not 
to  exceed  the  rate  of  interest  prescribed  by  the  law,  Arg.  Cod. 
4.  82.  fr.  14  {de  usuris).  But  if  the  return  from  the  fruits  be 
uncertain  (as  happens  when  a  rustic  tenement  is  given  to  a 
creditor  to  be  cultivated  on  the  terms  "  that  the  fruits  should 
take  the  place  of  interest  '*)  it  has  been  decided  by  imperial 
rescript  that,  in  view  of  the  uncertainty  of  the  returns,  the 
agreement  cannot  be  rescinded  on  the  pretext  of  the  receipt  of 
greater  profit.  Cod.  4.  82. /r.  17  {de  ttmris).  And  the  same 
rule  holds  if  it  has  been  agreed  "  that  in  lieu  of  interest  the 
creditor  should  inhabit  a  house  mortgaged  to  him,"  although 
a  profit  exceeding  the  rate  of  interest  allowed  by  law  could  be 
obtained  by  letting  the  house  ;  because  it  is  rather  considered 
that  the  '' habitatio'* — [the  right  of  occupation] — ^has  been 
rented  for  a  low  figure,  than  that  there  has  been  a  contract  for 
illegal  interest.  Cod.  4.  82.  fr.  14  {de  nsuris).  If,  however, 
the  creditor  by  himself  letting  the  house  or  farm  draws  a 
certain  [i.e.,  determinate  amount  of]  rent  from  it,  then,  by  a 
decision  of  the  Senate  of  Friesland,  the  antichresis  is  to  be 
reduced  to  the  legal  rate  of  interest.  Arg.  d.  fr.  14.  Sande 
decis.  Frisic.  lib.  8.  tit.  12.  defin.  10 ;  Compare  Molinaeus  de 
uswris  qiuiest.  85.  n.  259  et.  seq. ;  Andr.  Gayl,  lib.  2.  observat.  8 : 
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Mynsingenis  cent.  6.  observat.  71 ;  Sande  d.  defin.  10;  Carpzo- 
vius  defin,  forens.  part  2,  constit.  80.  defin.  40.  41.  42. 

§  26.  As  respects  the  pactum  commissorium,*  although  it 
may  lawfully  be  adhibited  to  the  contract  of  purchase,  Dig.  tit. 
**  de  lege  commisa.''  (18.  8),  and  perhaps  was  anciently  tolerated 
also  in  pledge  and  hypothec,  according  to  the  opinion  of  some, 
it  was  afterwards,  however,  reprobated  in  these  by  Oonstantine 
as  being  harsh  and  replete  with  injustice,  Cod.  8.  85.  Jr.  vlt. 
(de  pactis  pignomm),  inasmuch  as  if  it  might  be  agreed  that 
when  a  debt  is  not  paid  within  a  certain  time  the  creditor  is  to 
retain  [as  his  own]  the  thing  pledged  for  the  debt,  things 
of  the  greatest  importance  and  value  would  often  be  ceded 
in  payment  of  a  very  trifling  debt ;  the  debtor,  needy  and 
pressed  by  the  straitened  condition  of  his  pecuniary  circum- 
stances, readily  submitting  to  the  insertion  of  hard  and  inhuman 
conditions  [in  the  bond]  and  holding  out  to  himself  the  promise 
of  better  times  and  fortune  before  the  arrival  of  the  day 
fixed  by  the  pactum  commissorium,  and  hoping  that  the 
asperity  of  the  pact  will  be  averted  from  him  by  payment; — 
a  slippery  and  fallacious  hope,  however,  to  which  the  event 
not  rarely  fails  to  respond.  Compare  Pinellus  ad  nibric.  Cod. 
de  rescind,  vend,  part  2.  cap.  1.  w.  27  et  seq. ;  Rittershusius 
partit.  feudal,  lib,  1.  cap.  11.  num.  4 ;  Bachovius  de  pignoribus 
lib,  1.  cap.  16 ;  Covarruvius  variar.  resolut.  lib.  8.  cap.  2.  n.  8. 
Nor  does  it  matter  whether  such  a  pact  has  been  interposed  at 
the  very  time  that  the  pledge  or  hypothec  was  created,  or  after 
an  interval ;  because,  so  long  as  the  same  straitened  circum- 
stances of  the  debtor  continue,  a  creditor  can  easily  extort 
this  hard  condition  from  the  untimely  or  at  least  grave  diffi- 
culties  of  the  unfortunate  debtor,  whatever  ma}-  have  been 
the  reason  for  delaying  and  avoiding  the  exaction  of  the  debt ; 
so  that  therefore  the  reason  of  inequity  argues  just  as  strongly 
for  the  nullity  of  this  pact  when  made  after  an  interval. 
Many  hold  a  different  opinion,  according  to  Ant.  Faber  Cod. 
lib.  8.  tit.  28.  def.  1.  Also  it  matters  not  whether  a  pact  of 
this  kind  has  been  made  between  the  debtor  and  creditor,  or 
between  the  debtor  and  his  surety  (fidejussor) ;  nor  whether 
the  pledge  and  a  surety  have  been  simultaneously  ^iven  by 
the  debtor  as  security  for  the  debt,  or  whether  the  pledge  has 
been  created  in  favour  of  the  surety  and  for  his  indemnity  ;  for 
it  is  evident  that  the  latter  is  himself  creditor  of  the  person 

*  In  this  case,  a  pact  whereby  it  is  committed  to  the  pleasure  of  the 
mortgagee  to  hold  the  property  as  not  having  been  pledged  to  him,  id  est, 
as  his  own. 
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for  whom  he  has  stood  security;  and  therefore  as  there  is 
the  same  opportunity  for  inequity,  so  there  is  the  same 
reason  why  the  pact  should  be  reprobated.  And  this  is 
supported  by  Cod,  2.  21.  fr,  1  {de  dolo).  Nor  is  Dig.  18.  1. 
fr,  tdt,  pr,  [de  contrah.  empt.)  opposed  to  what  has  been  said. 
For  either  the  law  there  laid  down  has  been  amended  by  Cod. 
8.  85. /r.  ult,  {de  pactia  pignoram),  according  to  the  opinion  of 
those  who  consider  that  the  **  lex  commissoria"  was  formerly 
sanctioned  in  mortgages ; — or  it  does  not  treat  of  the  pactum 
commissoriunif  but  of  the  convention  whereby  it  is  agreed  that 
the  pledge  may  be  purchased  by  the  surety  for  a  just  price.* 
Pinellus  ad  rubric.  Cod.  de  rescind,  vend,  part  1.  cap.  1.  n.  81 ; 
Covarruvius  var.  resolut.  lib.  8.  cap.  2.  n.  7. 

§  26.  The  pact  is  evidently  similar  to,  if  not  identical 
with,  the  lex  commissoria,  and  therefore  should  be  determined 
by  the  same  [principles  of]  law,  when  it  is  agreed  that  what- 
ever may  be  obtained  by  the  sale  of  the  pledge  is  to  go  to  the 
creditor  in  payment  of  the  debt,  whether  the  pledge  be  sold 
for  more  or  less  than  the  pledge  itself.  And  so  also  is  the 
agreement  that  if  the  debt  be  not  paid  within  a  certain  time 
''the  debtor  should  cede  the  pledge  to  the  creditor/'  if  you 
construe  the  word  "  cedere  "  as  meaning  that  the  pledge  should 
be  ceded  to  the  creditor  in  discharge  of  the  debt;  for,  not- 
withstanding such  a  convention,  it  is  lawful  for  the  debtor  to 
free  the  pledge  and  have  it  to  himself  on  offering  the  amount 
of  the  debt.  Dig.  46.  8.  fr.  45  (de  solutionibus).  Whence 
also  it  was  decided  by  the  Emperor  Alexander  that  a  sale  of 
the  pledge  was  not  to  be  considered  as  contracted  by  such  an 
agreement,  but  that  it  was  to  be  understood  thereby  that 
the  creditor  should  have  his  [ordinary]  right  in  the  acquisition 
of  the  pledge,  and  therefore  ought  to  sell  the  hypothec  by  the 
ordinary  [coiu*se  of]  law.  Cod.  8.  35. /r.  1  {de  pactis  pignorum). 
Nor  is  the  rescript  of  the  Emperors  Diocletian  and  Maximian 
in  Cod.  8.  28.  fr.  ult.  {de  distract,  pignor.)  opposed  to  this ; 
for  there  it  was  not  in  question  whether  what  had  been  obtained 
by  the  sale  of  the  pledge  over  and  above  the  amount  of  the  debt 
should  remain  to  the  creditor;  but  only  by  what  action  the 
surplus  should  be  recovered  by  the  debtor ;  and  it  was  deter- 
mined that  an  action  in  rem  is  not  competent  for  it,  whether 
the  price  itself  remains  with  the  creditor,  or  whether  a  farm  has 
been  purchased  by  the  creditor  with  the  surplus  ;  but  only 
an  action  in  personam — that  is,  the  actio  pignoratitia — is  to 
be  instituted  for  the  surplus,  **if  there  has  been  no  special 

•  See  ante  §  21. 
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agreement/'  i.e.,  if  it  has  not  been  agreed  that  it  was  to 
be  permissible  to  sue  for  the  surplus  by  an  action  in  rem,  on 
account  of  the  bind  having  been  purchased  with  this  surplus. 
Still  less  opposed  is  Dig.  42.  1.  ^r.  15.  §  3  (de  re  judicata). 
For  there,  there  had  been  no  paction  that  the  pledge  was  to  be 
assigned  to  the  creditor  for  the  amount  due;  but  it  was 
stated  in  the  rescript  that  when  pledges  taken  in  execution 
of  a  judgment  do  not  find  a  purchaser,  they  are  to  be  assigned 
to  the  creditor  '*  for  that  sum  which  is  due  "  (ea  qaantitate  qwie 
debetur*),  that  is,  "  according  to  the  measure  of  the  sum  due  " 
{ad  modum  debitae  quantitatis) ,  *'  so  that  if  the  pledges  are  less 
[in  value]  than  the  debt,  the  creditor  is  not  prohibited  from 
sueing  for  the  balance,  and  on  the  other  hand  if  more,  he  is 
bound  to  restore  so  much  money ;  "  the  passage  being  thus 
interpreted  by  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  10.  n. 
30.  following  Duarenus.  This  interpretation  is  favoured  by 
the  words  which  follow  in  the  said  §  3,  where  it  is  said,  "for  if 
the  creditor  prefer  to  possess  the  pledges  and  to  be  content  with 
them,\  the  rescript  laid  down  that  he  cannot  sue  for  what  more 
is  due  to  him,  because  one  is  considered  to  have  compromised 
for  the  creditum  [loan]  as  by  a  pact,  who  is  content  to  possess 
the  pledges ;  nor  can  he  hold  the  pledges  for  a  definite  sum 
and  [also]  sue  for  a  balance  ;  "  that  is  to  say, — if  the  pledges 
had  been  assigned  to  the  creditor  ad  modum  debitae  quantitatisy 
he  could  still  exact  the  difference  between  the  pledge  and 
the  debt  [i.e.,  the  deficit] ;  but  if  he  preferred  to  possess  the 
pledges,  and  to  be  content  with  them,  that  is  (according  to 
Matthaeus,  d.  loco)  preferred  to  accept  them  in  discharge 
[of  the  debt],  they  being  worth  less  than  the  amount  of 
the  debt,  be  could  not  sue  further  for  the  difference  in  value 
between  them  and  it,  "because  he  is  considered  to  have 
compromised  the  loan  as  by  a  pact ;  *'  but  a  compromise 
supposes  some  remission  of  the  debt;  and  one,  in  com- 
promising, does  not  contend  for  more  than  was  due  to  him 
from  the  first,  but  takes  less,  giving  up  something  of  what  he 
thinks  due  to  him. 

§  27.  Who  may,  and  who,  on  the  other  hand,  may  not  bind 
by  hypothec  will  be  explained  in  title  3,  when  dealing  with  the 
question  what  tilings  can  be  mortgaged. 

*  These  are  the  words  of  the  rescript  cited  in  Dig.  42.  1.  /r.  15.  §  3 ; 
those  that  follow  and  are  also  in  inverted  commas  are  those  of 
Matthaeus. 

t  I  have  put  these  words  in  italics  to  show  that  the  argument  appears 
to  turn  upon  tnem. 
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[TACIT  MORTGAGES.] 

IN    QUIBUS    CAUSIS   PIGNUS   VEL   HYPOTHECA 
TACITE   CONTRAHITUR. 


IN  WHAT  OASES    TACIT    PLEDGE    OR    HYPOTHEC  IS 
CONTRACTED. 


[COD,  LIB.  8.    TIT,   15.] 


SUMMARY. 


1.  [Division  of  Tacit  Mortgages 
into  **  Conventional "  and  **  Legal." 
Examples  of  Conventional  Tacit 
Mortgage  —  eg, :  —  ]  When  one 
becomes  surety  for  a  person  who 
has  previously  pledged  tne  property 
of  tne  person  so  becoming  surety 
for  him ; — or  writes  or  subscribes 
to  a  document  containing  a  mort- 
gage of  his  own  property;  —  or 
agrees  that  a  creditor  may  sell  a 
certain  thing  if  a  debt  be  not  paid 
within  a  certain  time.  In  these 
cases  there  is  a  tacit  mortgage. 


2.  The  •*  invecta  et  illata*'  in  an 
urban  tenement  are  tacitly  hypothe- 
cated for  the  rents : — also  the  fruits 
produced  from  a  rural  tenement, 
whether  growing  or  stored,  and  the 
price  refiSized  by  their  sale  when 

C.P. 


sold  by  a  curator  bonis;  but  not 
when  sold  by  the  cultivator  himself. 
The  "invecta  et  illata"  in  a  rural 
tenement  were  not  tacitly  hypothe- 
cated [under  Roman  Law]. 

.3.  The  **  invecta  et  illata"  in  a 
rural  tenement  are  however  tacitly 
bound  [by  Roman  Law]  when  it  is 
sterile  by  nature,  such  as  a  granary, 
a  stable,  a  threshing-floor. — ^By 
modem  usages  the  **  invecta  et 
illata"  in  a  rural  tenement,  and 
the  animals  pasturing  there,  are 
tacitly  bound ;  but  there  must  be 
sequestration (praeclusio) ;  and  after 
that  the  landlord  has  the  privi- 
lege of  preference  [as  well  as  of 
hj^othecj.  The  law  when  they 
are  clandestinely  transferred  after 
sequestration. 

X 
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4.  What  "illata"  are  subject 
to  the  hypothec? — ^money, — gems, 
— ^the  property  of  minors,  and  of 
students  ? — 

6.  Whether  the  property  of  third 
persons  brought  into  the  premises 
by  the  tenant  is  subject  to  the 
hypothec  ? — ^Whether  property  be-  - 
fore  it  has  been  actually  brought 
to  the  premises  by  the  tenant  ? — 
What  the  law  is  if  the  tenant's 
goods  have  been  mortgaged  to  a 
third  person  subsequent  to  the  con- 
tract of  lease,  but  before  being 
taken  to  the  premises? — ^Whether 
things  are  subject  to  this  hypothec 
which  have  been  taken  to  the 
premises  temporarily  ?  —  Whether 
things  deposited,  lent,  or  entrusted 
to  one  in  the  course  of  his  trade  ? 
— Whether  the  individual  articles 
of  merchandise  {singula  corpora)  in 
a  shop,  or  only  the  UHtversitas  of 
the  goods  ? 

6.  Whether  the  *  *  in  vecta  et  illata ' ' 
of  a  sub-tenant  are  bound  to  the 
original  lessor  ? — And  whether  they 
are  liable  for  more  than  the  sub- 
tenant owes  ? 

7.  Whether  when  a  farm  has 
been  sub-let  for  a  lower  rpnt,  its 
produce  is  tacitly  bound  for  the 
whole  amoimt  of  the  original  rent 
or  only  for  the  amount  of  the  sub- 
rent? 

[Legal  Hypothecs.] 

8.  The  Fisc  has  a  Legal  HyjK)- 
thec  in  the  property  of  its  adnunis- 
trators, — ^in  the  property  of  those 
with  whom  it  has  contracted, — and 
in  the  property  of  citizens  for  taxes. 
So  also  have  cities  for  the  taxes 
whidi  they  exact  by  permission  of 
the  Chief  of  the  State.  Whether 
publicans  have  an  hypothec  for  the 
taxes  and  imposts  farmed  by  them  ? 
— ^And  for  how  long,  by  the  customs 
of  Holland  ? 

9.  Whether  the  Fisc  is  entitled 
to  an  hypothec  in  the  propertjr  of 
delinquents,  for  fines  ana  penalties, 
or  to  a  right  of  preference  among 


non-hypothecary  creditors  (cAtro- 
grapharii) ;  or  whether  the  Fisc  is 
to  be  postponed  to  all  these  ? 

10.  Whether  and  how  far  the 
Fisc  has  a  legal  hypothec  when 
succeeding  to  the  right  of  a  private 
person? 

11.  Pupils  are  entitled  to  a  legal 
hypothec  in  the  property  of  their 
tutors  and  curators;  and  in  the 
property  of  a  step-father  whom 
theu-  mother  has  married  before 
rendering  accounts,  &c.  Whether 
also  by  our  usages,  in  the  property 
of  a  woman  whom  a  tutor  hsis 
married  after  he  had  undertaken 
the  tutorship  ? 

12.  Whether  in  the  property  of 
**  pro-tutors,"— of  managers  asso- 
ciated with  a  tutor, — of  agents, — 
and  of  those  who  have  transacted 
the  affairs  of  the  pupils  from 
friendship  ? 

13.  Whether  insane  persons,  pro- 
digals, the  infirm,  the  dumb,  and 
the  deaf  [as  such]  have  this  right  ? 

14.  Whether  pupils  and  the  like 
have  this  right  in  the  property  of 
magistrates  when  suing  them  by 
the  *  *  subsidiary  action  ?  —Whether 
in  the  property  of  a  testamentary 
executor  for  legacies  and  the  like  P 
— ^Whether  in  the  propeiiy  of  a 
curator  bout's  if  they  are  creditors  P 
—^Whether  in  the  property  of  those 
with  whom  the  pupils  have  con- 
tracted? If  contracts  have  been 
made  on  their  behalf  by  the  Orphan 
Chamber,  how  long  this  right 
lasts  ?--Whether  it  is  competent  to 
pupils  in  the  property  of  the  heirs 
of  a  tutor  ? 

15.  Whether  pupils  have  a  right 
of  legal  hypothec  in  things  pur- 
chased with  their  money,  for  resti- 
tution of  the  money  due  ? 

16.  Whether  in  the  property  of 
a  tutor  for  what  he  owed  to  the 
pupil  or  to  a  person  to  whom  the 
pupil  is  heir,  before  the  office  was 
conferred  on  him; — or  for  what 
was  due  and  payable  by  him  during 
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its  admiuistration  on  some  other 
account  than  that  of  the  adminis- 
tration of  the  tutory  itself?  — 
Whether  also  for  interest  on  such 
a  debt  and  for  the  expenses  of  a 
law-suit,  when  the  tutor  has  been 
sued  and  condemned  to  render 
Accounts  ?  And  what  if  an  indebted 
tutor  has  made  novation  of  the  debt 
with  the  other  co-tutors  ? 

17.  From  what  time  the  right  of 
hypothec  begins  to  be  competent  in 
the  goods  of  tutors,  pro-tutors,  and 
the  like  ? — What  the  law  is  when 
the  same  person  administers  dif- 
ferent tutorships  which  have  been 
conferred  on  him  at  different  dates  ? 

18.  Whether  pupils  lose  their 
legal  hypothec  by  the  rendering  of 
accounts,  when  the  balance  due  is 
not  paid  over  to  them,  but  interest 
is  taken  on  it  ?  The  legpal  hypothec 
transmits  to  a  pupil's  heirs,  just  as 
the  legal  hypothec  given  to  a  woman 
for  dowrj^  transmits  to  her  heirs. 

19.  The  objection  confuted  which 
is  founded  on  the  supposition  that 
even  in  the  time  of  the  Pandects 
pupils  had  a  legal  hypothec,  and 
this  supposition  shown  to  be 
erroneous. 

20.  Married  women  and  also 
women  who  are  only  betrothed, 
and  putative  wives,  are  entitled  to 
a  legal  hypothec  for  dowry  and 
paraphernalia ; — also  a  husband  for 
promised  dowry  and  the  recovery 
of  a  donation  propter  nuptias.  The 
usages  of  Holland  as  to  this. 

21.  Legatees  [and  fidei  commis- 
saries] have  a  right  of  legal  hy- 
pothec in  the  property  of  the 
defunct,  but  not  of  his  heir. — The 
effect  of  this  hypothec.  —  This 
hypothec  is  divisible,  in  exception 
to  the  ordinary  rule  of  law. 

22.  If  a  testator  has  bequeathed 
sundry  legacies  at  different  times, 
or  some  absolutely  and  others  con- 
ditionally, one  has  no  preference 
over  another  in  respect  to  the  legal 
hypothec.    Where  tiiis  kind  of  legal 


hypothec  and  the  hypothecary  action 
competent  to  legatees  have  been 
further  treated  of  by  the  author. 
[Title  de  legatisy  n.  40.] 

23.  A  legal  hypothec  is  compe- 
tent in  the  property  of  a  widow  or 
widower  for  restitution  of  things 
bequeathed  imder  the  condition  of 
widowhood. — ^And  to  the  children 
of  the  first  bed  in  the  goods  of  a 
parent  contracting  a  second  mar- 
riage, for  restitution  of  things  which 
devolve  on  them  as  a  penalty  on  the 
second  maniage.  —  Also  in  the 
goods  of  a  surviving  parent,  for  the 
property  of  a  deceased  parent,  or 
descending  from  the  line  of  a 
deceased  parent  and  administered 
by  the  surviving  parent;  and  under 
our  \isages  sometimes  over  the  pro- 
perty of  a  step-parent. — But  not 
lor  adventitia  [under  the  Boman 
Law],  though  otherwise  by  the 
usages  of  Holland. 

24.  Whether  children  lose  this 
right  of  hypothec  in  the  property 
of  a  surviving  parent  for  fibe  pro- 
perty of  a  deceased  parent,  if  the 
latter  has  been  commuted  (by 
compromise)  for  a  definito  sum  r — 
What  the  law  is  if,  after  the  sur- 
viving parent  had  taken  on  himself 
or  herself  the  burden  of  all  debts, 
the  children  have  been  compelled 
by  the  creditors  to  pay  their  share 
of  these  ? 

25.  Whether  cities,  churches,  or 
pious  institutions  have  any  hy- 
pothec  in  the  property  of  their  ad- 
ministrators ? — ^Whether  the  East 
and  West  Lidia  Companies?  — 
Whether  villages  and  country- 
towns  in  the  property  of  those  to 
whom  has  l^n  entrusted  the 
collection  of  land  tax,  &c.  ? 

26.  Whether  also  in  the  properhr 
of  those  with  whom  a  city  or  churci 
has  contracted? — And  the  rights 
given  to  cities  in  this  respect  ? 

27.  Domini  directi,  &c.,  have  a 
legal  hypothec  over  emphyteutical 
lands  and  lands  subject  to  the  right 
of   superfideSy  or    census,  for    the 

x2 
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canon,  ground-rent »  census  [an 
irredeemable  annual  rent  charged 
on  the  land]. — Also  money  dealers 
for  money  lent  for  the  purchase  of 
a  vendible  public  office. 

28.  Persons  who  have  made 
loans  {crediderunt)  for  the  repairs 
of  houses  have  a  legal  hypothec  on 
the  houses  repah^. — ^Whether  also 
artificers  for  wages? — ^What  if  a 
loan  has  been  given  {credittim)  for 
but  not  spent  on  the  repairs? — 
What  if  the  expenditure  is  made 
not  for  purposes  of  necessity  but 
of  utility  or  luxury  ? — ^What  if  one 
has  made  a  loan  {crediderit)  for  the 
purchase  of  a  house  or  for  the 
Duilding  of  a  new  one  ? — What  if 
for  the  improvement,  repair,  or 
purchase  of  other  things  [than 
houses]  ?  —  Whether  retention  of 
things  [lien  for  repairs,  &c.]  is 
competent  to  those  who  still  have 
possession  of  them  ? 

29.  By  our  usages  a  legal  hypo- 
thec is  competent  to  one  who  has 
made  a  loan  (credidit)  for  the  repair 
of  a  ship;  contrary  to  what  obtained 
in  the  Boman  Law. 

30.  Also  in  the  ship  itself  to  those 
whose  goods  have  been  sold  by  the 
master  of  the  ship  in  case  of  urgent 
necessity : — to  the  sodi  nautici  in 
the  ship  and  goods  carried,  for  their 
wages  \pro  mercede). 

31.  To  a  univer situs  for  group] 
of  fields  for  the  cost  of  repairing 
dams,  mills,  &c.,   over  the  fiel£ 


comprised  in  the  nniversitas, — ^To  a 
ransomer  over  the  property  of  a 
person  whom  he  has  ransomed  from 
the  Turks  or  other  barbarians. — 
To  those  who  have  sold  and  tran- 
scribed a  share  in  the  East  and 
West  India  Company,  over  that 
share,  for  the  unpaid  price. — ^Ta 
bleachers  for  bleacning  cloth  still 
detained  by  them,  &c. 

32.  Whether  a  right  of  hypothec 
arises  by  arrest  of  person  or  pro- 
perty, or  by  judicial  acknowledg- 
ment of  a  document  of  debt? — 
Whether  it  arises  on  a  judgment  ? 
— And  what  the  law  is  when  pledges 
have  been  seized  for  execution  of  a 
jud^ent  [i.e.,  execution  levied 
against  property]? 

33.  Whether  it  is  competent  to 
the  owner  of  stolen  property  in  the 
goods  of  the  thief  for  the  value  of 
what  has  been  stolen,  or  in  things 
purchased  with  stolen  money  ? — 
Whether  to  partners  over  the  pro- 
perty of  one  of  their  'number  for 
what  is  due  to  the  others  by  the 
conditions  of  the  partnership  ? 
Whether  to  the  purchaser  of  an 
annual  rent  from  a  certain  land, 
when  the  land  has  not  been  specially 
mortgaged  for  it  ? 

34.  Whether  the  law  of  the 
debtor's  domicile,  or  the  lex  loei 
sitae  governs  in  the  question 
whether  a  legal  hypothec  is  com« 
potent  in  moveables  and  immove- 
ables respectively  ? 


[Tacit  CoNVENTioNAii  Hypothecs.] 

§  1.  Besides  the  primary  division  of  Hypothecs  into 
"  General  "  and  "  Special,"  another  is  assumed  in  this  title,^ 
namely  that  into  "  Tacit "  and  "  Expressed.'*  The  latter  have 
been  already  dealt  with  in  Title  I.  A  tacit  mortgage  is  either 
"  Conventional  '*  or  **  Legal.*'  Examples  of  conventional  tacit 
mortgage  are  numerous  :  for  instance,  when  a  person  becomes 
surety  for  one  who  has  already  mortgaged  a  thing  belonging  to 
him  (the  former)  ;  for  by  the  very  fact  of  becoming  surety  he 
is  considered  in  a  manner  to  authorize  [ratify]  the  mortgage 
of  his  property.     If  indeed  it  was  only  mortgaged  by  the  debtor 
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after  the  suretyship  was  contracted,  it  is  not  considered  bound. 
Dig.  h,  t.  fr.  5.  §  nit.  And  if  the  owner  of  property  has 
written  the  instrument  by  which  it  is  mortgaged  to  a  creditor, 
or  has  subscribed  thereto  with  knowledge  of  the  contents,  he 
is  considered  to  have  tacitly  mortgaged  it.  Dig.  20.  l.fr.  26. 
§  1  {de  pignor.  et  hypoth.)  and  Groenewegen  on  that  text :  but 
otherwise  if  he  was  ignorant  of  it.  Arg.  Dig.  13.  l.fr.  39  {de 
pignorat.  act.).  Further,  by  the  very  fact  of  a  debtor  agreeing 
that  if  his  debt  be  not  paid  within  a  certain  time  the  creditor 
may  sell  a  certain  thing,  it  is  considered  tacitly  bound  by  the 
nexus  of  pledge.     Dig.  20.  4.  fr.  8.  §  vit.  {qui  potior,  inpign.). 

§  2.  The  principal  species  of  tacit  mortgage,  not  arising 
from  the  law  but  rather  from  convention  or  pact,  is  that  of  the 
invecta  et  iUata*  in  an  urban  tenement ;  for  these  are  bound  by 
right  of  pignus  to  the  landlord  for  the  rent  and  for  deteriora- 
tion [of  the  premises],  Dig.  h.  t.  fr.  2.  §  4 ;  Dig.  2.  14, /r.  4 
{de  pactis),  a  species  of  mortgage  which  Balduinus  has  traced 
back  to  its  first  origin,  and  as  it  were  to  its  cradle,  in  de 
pignorib.  cap.  6.  In  the  same  manner  the  fruitst  of  rural 
tenements  are  also  bound  for  rent,  Dig.  h.  t.  fr.  7  ;  Cod.  h.  t. 
(8.  15) /r.  3;  junct.  Dig.  47.  2.  fr.  6.  §  8  {defurtis);  whether 
still  growing,  or  already  separated  from  the  soil,  and  lying 
stacked  {in  messe)  ;  for  the  removal  of  the  produce  from  the 
field  to  the  granary  may  be  interdicted  by  public  authority 
unless  the  rent  be  first  paid  ;  or,  lastly,  though  they  have  been 
already  earned  to  the  granary  [or  store]  of  the  tenant,  as  is 
stated  by  the  author  of  the  Appendix  of  Decisions  to  the 
ConsU.  Holl.  to  have  been  decided,  post  Consil.  HoU.  part  3. 
vol.  1.  pag.  20  in  fincy  et  pag.  21.  And  hence  also  when 
growing  fruits,  or  cattle  pasturing  on  a  leased  land,  have  been 
sold  by  creditors  or  by  a  curator  honiSy  the  landlord  has  a 
preferential  right  for  his  rent  in  the  price  obtained  for  them;  in 
support  of  which  opinion  there  is  a  decision  in  the  said  Append. 
Decision,  pag .  20.  fere  in  pr.  Plainly,  if  the  fruits  have  been 
already  sold  by  the  cultivator  himself,  the  price  realised  for 
them  is  not  tacitly  bound,  and  much  less  are  lands  which  have 
been  purchased  with  the  price  realised  by  the  sale  of  the  fruits. 
Cod.  h.  t.  fr.  3 ;  Negusantius  de  pign.  et  hypoth.  4.  membr.  2. 
part,  princip.  num.  148, 149.  As  regards  the  '*  invecta  et  illata  *' 
of  a  rural  tenement,  these  are  not  tacitly  mortgaged  to  the 
landlord  for  rent,  but  require  an  express  convention.    Dig.  h.  t. 

♦  Goods  brought  into  the  premises  during  the  tenancy. 
t  Distinguish  in  what  immediately  follows,  between  the  law  as  to  the 
fructua  and  that  as  to  the  invecta  et  illata  of  a  rural  tenement. 
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fr.  4 ;  Cod.  h.  t,  (8.  16) /r.  5.'  Nor  is  what  is  said  in  Cod.  4. 
66.  fr.  6  {de  locato)  opposed  to  this,  for  there  the  Emperor 
Alexander  alludes  in  suflSciently  plain  terms  to  the  diflference 
in  the  law  applicable  to  the  '^invecta  "  of  a  rural  tenement  and 
to  those  brought  into  an  urban  tenement,  nearly  in  the  same 
way  as  Neratius  had  previously  done  in  Dig.  h.  t.fr.  4 ;  and 
therefore  when  he  says  that  '*  those  things  which  cultivators 
(coloni)  have  brought  into  the  farm  *  by  the  consent  (voltmtate) 
of  the  owners/  are  bound  by  pledge-right "  to  the  landlords, 
but  that  *'in  the  case  of  a  lease  of  a  house,  the  knowledge 
(scientia)  of  the  owner  that  they  had  been  brought  into  it  is  not 
necessary,**  the  expressions  consent  (voluntas),  and  knowledge, 
(scientia)  of  the  owner  denote  nothing  else  than  a  pact  and 
convention.  In  the  same  way  also  in  Dig.  h.  t.fr.  5.  voltmtas 
denotes  a  [special]  agreement  (conventio).  For  when  Marcianus 
there  says  that  a  pledge  may  be  so  created  by  the  voluntas  of 
the  owner  as  to  be  bound  for  [only]  a  part  of  the  debt,  he  mean& 
nothing  else  than  that  it  may  be  thus  agreed  by  pact  that  the 
**  illata  '*  shall  be  bound  not  for  the  whole  rent  but  only  for  a 
part  of  it.  And  in  the  same  sense  Justinian  in  Cod.  8.  42.fr. 
tdt.  (de  novation.)  used  the  term  voluntas  for  an  express  agree- 
ment for  novation.  Nor  must  what  is  said  as  to  the  illata  in 
a  rural  tenement  not  being  tacitly  bound  be  considered  as- 
altered  by  the  later  law,  for  in  Cod.  h.  t  (8.  16)  fr.  tdt. 
Justinian  only  determined  that  the  right  of  tacit  pledge  in  the 
illata  of  an  urban  tenement  was  to  have  operation  not  only  in 
Bome  but  in  all  the  provinces.  As  regards  improvements  actually 
made  by  a  tenant  (colonus)  there  is  little  room  for  discussion 
as  to  whether  these  are  bound  by  pledge-right  for  rent,  for 
they  all  pertain  by  right  of  the  soil,  and  therefore  in  full 
dominivm,  to  the  owner  of  the  land,  whether  or  not  their  value 
is  to  be  refunded  to  the  tenant  on  his  quitting ;  and  in  the 
case  in  wliich  restitution  has  to  be  made  [by  the  landlord  for 
the  value  of  improvements]  what  is  due  by  him  on  this  account 
can  be  retained  by  himself  as  a  set-oflF  against  the  rents  due  by 
the  tenant,  according  to  the  proper  nature  of  **  compensatio.*' 

§  8.  As,  however,  there  are  some  rural  tenements  which 
do  not  naturally  bear  fruits  from  which  the  owner  could  have 
security  for  the  rent,  these  are  not  much  to  be  distinguished 
from  urban  tenements  so  far  as  relates  to  the  right  of  tacit 
mortgage  over  the  invecta  et  illata ;  such  are  stables  not  within 
the  precincts  of  a  house,  Dig.  h.  t.fr.  4.  §  1 ;  threshing-floors 
and  granaries  (horrea).  Dig.  h.  t.  fr.  8 ;  Dig.  19.  2.  fr.  Sft 
(locati).  For  though  it  is  true  that  by  horreum  is  often  under- 
stood a  place  in  which  people  keep  their  most  valuable  posses^ 
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sions,  Dig.  1.  15.  fr.  3.  §  2  {de  officii  praefecti  vigilum),  it  is 
not  therefore  necessary  to  restrict  the  words  of  Dig.  h.  t.  fr.  3 
to  horrea  of  this  kind,  for  certainly  the  same  reasoning  applies 
to  them  as  to  stables,  and  the  invecta  in  stables  are  bound  by 
pledge-right.  Dig.  h.  t.fr.  4.  §  1.  But  as  respects  our  own 
usages  the  **  invecta  '*  in  rural  as  well  as  urban  tenements,  and 
also  animals  put  into  a  hired  pasture  for  the  pui'pose  of  grazing 
are  aflfected  by  the  right  of  tacit  pledge.  Hugo  Grotius  Manu- 
duct,  ad  Jurisprud.  HoU.  lib.  2*  cap.  48.  num.  19  et  seq. ;  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  53 ;  Groenewegen 
ad  I.  5.  Cod.  locati.  We  must  remember,  however,  that  now 
with  us  and  in  many  other  countries  the  right  of  tacit  pledge 
in  the  "invecta  et  illata"  of  a  tenement,  whether  rural  or 
urban,  has  no  force  unless  they  are  sequestered  (praecludantu/r) 
by  public  authority  while  they  are  still  in  the  tenement ;  or 
unless,  when  the  tenant  removes  them,  they  are  seized*  by  a 
vigilant  creditor  in  the  very  act  of  removal,  in  which  case  the 
things  which  had  been  begun  to  be  transferred,  but  had  not 
yet  reached  the  place  destined  for  their  concealment,  are  to  be 
taken  back  to  the  land: — in  the  same  way  as  among  the 
Bomans,  by  a  special  law,  slaves  brought  into  an  urban  tene- 
ment might  be  manumitted  by  their  owners  so  long  as  they 
were  not  attached  for  the  rent,+  as  is  clear  from  Dig.  h.  t.fr. 
pen. ;  Grotius  Manuduct.  ad  Jurisprud.  Holl.  lib.  2.  cap.  48. 
n.  21 ;  Groenewegen  ad  I.  9.  Dig.  h.  t. ;  Ant  Matthaeus  de 
auction,  lib.  1.  cap.  19.  n.  41.  et  in  paroem.  Belgar.  Juris- 
consult.  7.  n.  13  ;  Paulus  Voet  od  §  7.  Inst,  de  action,  num.  vit. 
et  tract,  de  mobU.  et  iminobil.  cap.  19.  n.  8.  Which  sequestra- 
tion (praecluMo)  by  our  usages  not  only  confiims  (firmat)  the 
lessor's  right  of  hypothec,  but  also  gives  him  a  preference, 
though  by  the  Roman  Law  he  seems  to  have  been  entitled 
only  to  a  simple  hypothec.  Ant.  Matthaeus  d.  cap.  19.  n.  41 
et  74 ;  and  by  the  law  of  Amsterdam  only  the  rent  for  one 
yeai'  besides  the  current  year  has  preference.      Keuren  van 


*  Arresto  detineajitur, 

t  **  There  is  a  difference  between  things  bound  for  rent  and  those 
mortgaged  by  express  agreement ;  for  we  cannot  manimiit  slaves  which 
are  mortgaged  [by  express  agreement],  but  we  may  manumit  them  [in 
the  other  case]  before  they  are  attached  for  the  rent.'*  Dig,  ut  clt.  The 
word  here  rendered  by  the  term  ** attached"  is  praeduder€f  and,  in  the 
text  of  the  Digest,  percludere,  **to  shut  up,"  **to  bar."  The  custom 
when  a  tenant  failed  to  pay  his  rent  was  that  the  house  was  opened  and 
entered  by  pubhc  officers  who  inventorised  and  set  their  seals  on  all  the 
illatay  after  which  the  doors  were  secured  by  being  bolted  or  barred. 
Pothier  Pand»  Inat.  20.  2.  n,  9  in  notis ; — a  process  of  seizure  and 
sequestration  or  attachment. 
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Amsterdam  derde  Deel.  1.  boek.  pag.  257.  col.  2.  art.  21.  On 
the  same  basis  it  was  decided  by  the  Court  of  Utrecht  that  the 
landlord  of  a  house  has  a  preferential  right  in  the  goods  seques- 
tered (praeclusis) ,  to  pupils  to  whom  the  same  tenant  had 
already  begun  to  be  bound  by  reason  of  the  administration  of 
his  guardianship ;  14  December,  1675,  in  the  case  of  Pieter  de 
Grcuif,  Herr  Van  Zuyd  Polsbroek,  dc,  and  the  guardians  of  the 
minor  children  of  Comelis  Melissen.  But  by  the  latest  law  [in 
Holland]  the  preference  only  extends  for  the  rents  of  three 
years.  Ordonn.  op.  de  vestinissen  en  hypoth.,  18  January,  1700, 
art.  18.  Clearly  if  the  removal  [of  the  invecta  et  illata]  has 
been  completed  before  sequestration,  the  owner  of  either  a  rural 
or  an  urban  tenement  has  no  longer  any  right  of  mortgage  or 
preference  over  the  goods  removed.  But,  if  the  invecta  have 
been  removed  clandestinely  after  having  been  duly  sequestered, 
the  tenant  can  be  compelled  by  judicial  authority  to  bring  them 
back  to  the  tenement  in  which  they  were  sequestered  ;  and  this 
is  specially  provided  for  in  the  laws  of  Mechlin,  tit.  8.  art.  14 
in  fine.  Add  Rebuffus  ad  constit.  reg.  torn.  1.  de  liter,  oblig. 
art.  4.  gloss.  2.  n.  29 ;  but  so  long  as  this  has  not  been  actually 
done,  it  can  hardly  be  said  that  the  right  of  preference  is 
revived  to  the  landlord,  to  the  prejudice  of  other  creditors 
who  have  no  privilege  but  only  a  right  of  personal  action 
[against  the  debtor],  and  much  less  to  the  prejudice  of  persons 
acting  in  good  faith  to  whom  a  tenant  intended  that  the  owner- 
ship of  the  fraudulently  removed  goods  should  be  transferred 
by  an  onerous  title ;  *  for  by  our  usages  **  mobilia  nullam 
sequelam  habent "  ;  though,  however,  Christinaeus  thought 
otherwise,  saying  (in  his  treatise  ad  leg.  Mechlin,  tit.  8.  art.  14. 
num.  9  et  seq.)  tiiat  moveables  do  not  indeed  remain  bound  if 
alienated  in  good  faith,  but  that  they  certainly  do  so  when 
fraudulently  removed,  transferred,  or  alienated  to  the  detri- 
ment of  the  lessor ;  but  this  opinion  cannot  be  suppoiiied  by 
tlie  municipal  law  there  interpreted,  for  that  only  provides  that 
what  has  been  removed  is  to  be  brought  back,  at  the  desire  of 
the  lessor,  in  order  that  the  rent  may  thereby  be  obtained  ;  and 
therefore  only  a  personal  obligation  is  imposed  on  the  tenant 
for  their  actual  replacement,  in  order  that  the  right  of  pledge 
may  be  renewed  by  and  after  such  replacement.  For  if  the 
bond  of  pledge  also  continued  ipso  jure  after  a  fraudulent 
removal,  the  necessity  would  not  have  been  imposed  on  the 
tenant  of  bringing  them  back,  but  the  right  would  simply  have 
been  given  [to  the  landlord]  of  following  them  up  {rei  persecutio) 
as  still  subject  to  the  nexus  of  mortgage. 

•  I.e.,  for  valuable  consideration. 
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§  4.  It  matters  not  what  kind  of  goods  the  "invecta  at 
illata  "  consist  of;  for  not  only  household  furnishings  properly 
so  called,  but  gold,  silver,  ornaments,  clothing,  arms,  gems, 
the  universitas  of  goods  for  sale,  money,  oxen,  slaves,  and 
whatever  has  been  brought  into  the  premises  by  the  tenant 
may  be  held  bound  for  the  rents.  Arg.  Dig.  h.  t.  pen. ;  Chris- 
tinaeus  ad  leg.  Mechlin,  tit.  8.  art.  14.  in  notis  ad  n.  13.  Nor 
do  I  think  any  distinction  can  be  made  between  the  goods  of 
tenants  who  are  minors  and  those  who  are  majors;  both 
because  it  holds  generally  that  the  property  of  minors,  equally 
with  those  who  are  of  lawful  age,  is  bound  by  a  legal  hypothec ; 
for  otherwise  we  should  attribute  less  force  to  the  law  than  to 
the  decrees  of  magistrates  who  derive  their  authority  from  the 
law,  and  by  whose  decree  even  the  immoveables  of  minors  may 
be  bound  in  mortgage,  taken  in  execution  of  a  judgment,  or 
aflFected  with  a  praetorian  mortgage  by  misaio  in  possessionem.* 
Dig.  27.  9.  fr.  2.  fr.  3.  §  1  (d«  reb.  eor.  qui  sub.  tut.  vet  cura 
stmt  sine  deer,  nan  alienand.) ;  Dig.  42.  4.  fr.  7.  §  10  {quib.  ex 
causis  in  possess,  eatur).  And  also  because  [to  wit  another 
ground  for  rejecting  any  distinction  between  the  goods  of 
minors  and  majors  is  that]  tutors  and  curators  may  pledge  the 
moveable  goods  of  minors,  which  include  **  invecta  et  illata,** 
for  a  debt,  when  doing  so  for  the  minor's  benefit ;  Dig.  13.  7. 
fr.  16.  pr.  (de  pignorat.  act.) ;  Cod.  8.  16.  fr.  3  (si  res  aliena 
pign.  data  sit)  ;  arg.  Dig.  29.  7./r.  7.  §  5  (d^  reb.  eor.  qui  sub. 
tut.  vel  cura.  sunt,  dec),  but  nothing  can  be  considered  as  better 
applied  in  the  interest  of  a  minor  than  what  is  spent  on  his 
nourishment ;  and  that  the  hiring  of  a  dwelling  for  the  minor's 
use  is  included  in  aliment,  along  with  his  food  and  clothing,  is 
evident  from  Dig.  34.  1.  fr.  6  {de  alimentis  vel  cibar.  legatis) ; 
Tuldenus  ad  tit.  Cod.  qua£  res  pignori  dari,  num.  6  ;  Montanus 
de  tutelis,  cap.  33.  n.  438 ;  Negusantius  de  pignor.  et  hypoth. 
4.  membr.  secund.  partis,  n.  73.  74 ;  Sande  de  prohib.  alien, 
part  1.  cap.  1.  §  3.  n.  51 ;  Andr.  Gayl  lib.  2.  observ.  83.  n.  9 
et  seq. ;  Christinaeus  ad  leg.  Mechlin,  d.  tit.  8.  art.  14.  num.  6.  7; 
Rodenburg  de  jure  conjugtim,  tit.  2.  cap.  3.  num.  11.  pag.  226; 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  48.  49;  Paulus 
Voet  de  mx>bil.  et  i77imobil.  cap.  18.  nu77i.  2.  Similarly,  neither 
are  the  invecta  of  students  exempt  from  this  tacit  hypothec, 
whether  furniture  or  books,  for  nowhere  does  it  appear  that 
any  such  privilege  is  allowed  [in  the  Corpus  JuHs]  to  this  clAss 


*  The  process  by  which  trustees  for  creditors  were  put  into  possession 
of  a  debtor's  estate.  The  term  is  also  used  in  other  cases,  for  which  see 
Dig.  and  Voet's  Com.  Lib.  36.  tit.  3 ;  Lib.  36.  tit.  4 ;  Lib.  39.  tit.  2 ;  and 
Lib.  42.  tit.  4. 
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of  men :  and  often  the  landlord  of  the  student*  s  study  has  no 
other  security,  and  he  (the  student)  would  be  very  apt  to  flit 
elsewhere  to  prosecute  his  studies,  without  any  adieux  to  his 
host,  if  his  library,  which  is  generally  all  that  he  possesses  in  that 
place,  were  not  bound  for  the  rent  of  his  study.  Berlichus^ 
part  1.  conclus.  pract.  67.  num.  65.  66;  Vinnius  tract,  de 
pdctis,  cap.  12.  n.  9. 

§  6.  Only  such  **  invecta  et  illata,"  however,  are  bound  by 
tacit  mortgage  as  are  the  tenant's  own  property ;  unless  they 
have  been  taken  into  the  hired  premises  with  the  consent  of 
their  owner  with  a  view  to  being  kept  there  permanently,  or 
for  the  use  of  the  tenant,  such  for  example  as  beds,  chairs,  and 
instruments  of  the  art  which  the  tenant  exercises  in  the  house^ 
for  their  owner  has  thereby  tacitly  consented  to  this  tacit  mort- 
gage of  his  property,  at  least  in  subsidinm  of  any  deficiency  in 
the  illata  of  the  tenant  himself,  nor  can  he  be  considered  clear 
of  fraud  when  with  the  full  knowledge  of  the  facts,  he  dis- 
sembled and  did  not  inform  the  lessor  [of  his  ownership].  Arg. 
Cod.  8.  15.  2  («i  aliena  res  pign.  data  sit)  ;  Cod.  4.  29.  5.  ad 
Senatusc.  Velleianum ;  Menochius  de  arbitrar.  jvdicum.  lib.  2. 
casu  441.  n.  5  ;  Matth.  de  Afflictis,  decis.  184 ;  Christinaeus  ad 
leg.  Mechlin,  d.  tit.  8.  art.  14.  num.  8 ;  Responsa  Jurisc.  Holl. 
part  5.  consil.  52  et  53.  And  here  it  must  be  furtlier  observed 
that  only  things  actually  invecta  et  illata  were  bound  in  pledge 
to  the  landlord  either  of  urban  or  rural  premises,  and  therefore 
the  pledge-right  does  not  arise  from  mere  convention,*  but  only 
when  there  has  been  an  actual  illatio  [the  bringing  of  them  into 
the  hired  premises] ;  so  that  if  a  rural  tenant  {colonus)  had 
agreed  that  the  invecta  et  illata  were  to  be  in  pledge,  but,  before 
taJiiing  them  to  the  premises,  had  hypothecated  some  article  to 
a  thii'd  party,  and  afterwards  taken  it  to  the  farm,  the  uncon- 
ditional special  mortgage  would  be  preferential  [to  the  landlord's 
hypothec],  because  it  was  in  the  debtor's  power  [t.g.,  lawful 
power,  potestas,"]  to  determine  whether  he  would  take  any  and 
what  goods  [to  the  premises],  and  by  such  illatio  cause  them 
to  be  boimd  [in  tacit  pledge  to  the  landlord] ;  wherefore  it  is. 
still  true  that  the  right  of  pledge  could  not  be  created  without 
his  consent.  Dig.  20.  4.  fr.  11.  §  2  {qui  potior,  in  pign.)  ; 
Donellus  de  pignoribus,  cap.  12.  vers.  *^  unde,**  num.  idem. 
But  secondly,  all  illata  indeed  are  not  bound,  but  those  only 
which  have  been  taken  to  the  land  by  the  tenant  with  the  inten- 

*  It  must  be  here  remembered  by  the  student  that  mortgage  is. 
always  a  real  contract,  in  re  constanSy  and  not  like  sale  complete  by 
mere  consent. 
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tion  that  they  "  are  to  b6  left  there  "  *  that  is,  that  they  should 
remain  during  the  term  of  the  hiring;!  [and  this  rule  holds] 
equally  in  respect  to  the  "  invecta  et  illata  "  in  urban  tenements, 
bound  by  right  of  tacit  hypothec,  and  to  those  in  rustic  tene- 
ments which  have  been  bound,  as  the  Roman  Law  required, 
by  express  hypothec;  for  Pomponius  lays  this  down,  with 
regard  to  **  invecta  et  illata  "  generally  in  Dig.  h.  t.fr,  7.  §  1, 
and  Scaevola  [in  respect  to  the  invecta  et  illata  expressly  hypo- 
thecated in  a  rustic  tenement]  in  Dig.  20.  l^fr.  82  (de  pigrKytih. 
et  hypoth.).  Menochius  de  arhitrar.  jud.  lib.  2.  casu  441.  n.  8 
et  4  ;  Mantica  de  tacitia  et  ambig.  convent,  lib.  2.  tit.  15.  n.  88. 
The  consequence  of  which  is  that  neither  things  lent  to  a 
tenant  for  a  moderate  time,  nor  things  deposited  with  him,  or 
those  given  in  pledge  to  him  are  considered  to  be  in  pledge 
[under  the  landlord's  hypothec] ;  and  much  less  things  which 
have  been  entrusted  to  the  tenant  in  the  course  of  his  trade, 
such  as  wool  or  thread  to  a  weaver,  cloth  to  a  tailor  or  fuller, 
and  the  like,  unless  it  has  been  expressly  enacted  otherwise  by 
[local]  statutes.  Besponsa  Jurisc.  Holl.  ^art  5.  consU.  52 ;  Ant. 
Matthaeus  de  miction,  lib.  1.  cap.  19.  n.  55.  56.  And  because 
the  several  articles  of  merchandise  are  brought  into  a  shop 
with  the  intention  of  th«ir  being  replaced  by  other  goods  as 
soon  as  sold,  hence  not  the  individual  articles  {singula  corpora)  ^ 
but  only  the  universitas  of  the  goods  are  liable  for  rent,  arg. 
Dig.  20.  l.fr.pen.  {de  pignor.  et  hypoth.) ;  albeit  by  our  usages, 
which  require  sequestration  {praeclusio)  of  the  "illata,"  it  hardly 
matters  whether  we  say  that  the  universitaa  of  the  goods  or  the 
individual  articles  are  bound,  as  whatever  are  found  in  the  shop 
at  the  time  of  the  sequestration  are  considered  tacitly  bound. 
Arg.  Dig.  20.  l./r.  18.  pr.  etfr.  pen.  {de  pignor.  et  hypothecis). 
Compare  Menochius  de  adipiscenda  possess,  remedio  8.  num.  125 
et  seq. ;  Zoesius  ad  Pand.  h.  t.  n.  4. 

§  6.  So  far  are  the  "  invecta  '*  in  an  urban  tenement 
tacitly  bound  that  even  the  goods  of  a  sub-tenant  are  bound 
not  only  to  the  first  tenant  [his  immediate  lessor],  but  also  to 
the  original  lessor,  and  therefore  he  (the  first  lessor)  may 
attach  these  also.  Ulpian  clearly  indicates  this  in  Dig.  18.  7. 
Jr.  11.  ^  6  {de  pignorat.  act.),  where  in  discussing  whether  the 
goods  of  the  second  [i.e.,  sub- tenant]  are  liable  for  the  whole  of 
the  rent  promised  by  the  first,  he  says  that  it  is  not  credible 
that  it  should  have  been  agreed  that  the  paltry  goods  of  a 

•  **  Ut  ilUc  sint  '*  or '*  ut  ibi  sint  **  as  in  the  Dig.  20. 2./r.  7.  §  1 ;  Dig. 
ut  cit. 

t  And  not  merely  temporarily  for  some  special  purpose,  **  ut  ibi 
perpetuo  essent,  non  temporie  causa.**    Dig.  20.  1.  32. 
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sub-tenant  [of  a  portion  only  of  the  premises]  should  be  liable  for 
the  rent  of  the  whole  block  of  houses  leased,  and  that  therefore 
the  **  invecta  et  illata  *'  of  the  second  hirer  are  only  bound  for 
the  amount  for  which  he  himself  sub-rented.  This  hesitation 
would  have  been  misplaced  if  the  property  of  the  sub-tenant 
had  not  been  bound  to  the  first  lessor,  seeing  that  the  larger 
rent  due  on  the  first  lease  was  due  not  to  the  second  but  only 
to  the  first  lessor,  and  in  deciding  the  question  whether  the 
'*  illata  '*  of  the  second  tenant  were  bound  to  the  first  tenant  for 
more  than  the  rent  agreed  to  be  paid  to  him  by  the  second 
well-defined  legal  principles  (and  not  merely  some  probable  pre- 
sumption or  likelihood)  might  have  been  adduced  to  prove  that 
these  cannot  be  liable  to  the  first  tenant  further  than  so  far  as  he 
was  himself  creditor  for  the  rent  promised  to  him,  for  otherwise 
we  would  have  [the  anomal}'  of]  an  accessory  obligation,  viz.,  that 
of  a  mortgage,  without  any  principal  obligation.  Nor  are  these 
observations  opposed  to  what  Paulus  says  in  Dig.  19.  2.  /r.  24. 
§  1  (locati),  for  he  there  speaks  of  the  **  invecta  et  illata  "  in  a 
rural  tenement,  as  is  abundantly  evident  from  his  using  the 
words  **  farm  *'  (Jundtis),  **  cultivators  '*  (coloni)*  and  speaking 
of  the  **  fruits  *'  tacitly  bound,  **  fruits."  Therefore  just  as  the 
goods  of  the  first  rural  tenant  t  are  not  tacitly  bound  [for  the 
rent  due  by  him],  but  require  an  express  agreement  [for  their 
hypothecation],  so  also  reason  dictates  that  the  **  illata"  of  the 
second  [or  sub-]  tenant  are  not  in  pledge  to  the  landlord  [for 
the  rent  due  by  the  latter*s  immediate  lessee,  though  the  whole 
fructus  of  the  farm  are  tacitly  in  pledge]  J.  Still  less  opposed 
to  what  has  been  said  is  the  passage  cited  from  Pomponius  in 
Dig.  h.  t.  fr.  6.  for  that  treats  not  of  a  sub-tenant  but  of  a 
person  who  has  a  gratuitous  habitatio  [or  occupancy  of  a  dwell- 
ing house],  and  is  not  liable  for  rent.  Bronchurst  Miscell. 
cent.  1.  assert.  80 ;  Christinaeus  ad  leg.  Mechlin,  tit.  8.  art.  7. 
n.  2.  3.  4.  5.  Since  however  by  our  usages  the  **  illata  "  in  a 
rural  tenement  are  bound  by  a  tacit  pledge,  as  already  stated, 
there  is  no  doubt  that  the  "  invecta  et  illata  **  of  a  rural  sub- 
tenant (colonus  secnndus)  are  now  bound  to  the  first  lessor  also, 
but  only  for  the  amount  for  which  the  second  tenant  is  liable 
to  the  first  tenant  of  the  land.  Arg.  Dig.  13.  7.  fr.  11.  %  b  (de 
pignorat.  act.);  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19. 
n.  54. 

♦  Had  he  been  referring  to  an  urbafi  tenement  he  would  not  have 
used  the  word  fundus^  but  praedium  or  aedes;  not  colonuSy  but  conductor 
generically,  or  inquilinus  specifically. 

t  Viz.,  his  invecta  et  illata y  as  contrasted  with  the  fructus  of  the 
farm. 

X  And  this  is  the  decision  of  Paulus  in  Dig.  19.  2.  24.  §  1. 
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§  7.  Although  it  is  clear  that,  equally  according  to  the 
doctrines  of  the  founders  of  the  Boman  Law  and  those  of 
modern  jurists,  when  a  farm  has  been  sublet  by  the  first  tenant 
the  fruits*  remain  bound  by  tacit  mortgage  to  the  first  lessor, 
although  the  second  tenant  may  gather  them,  Dig.  19.  2.  /r.  24. 
§  1  (locati),  nevertheless  it  is  not  equally  evident  whether  they 
are  bound  for  the  entire  rent  due  to  the  original  lessor  or  only 
for  the  smaller  rent  promised  by  the  sub-tenant ;  as  when,  let  us 
say,  a  tenant  has  leased  for  eighty  gold  pieces  what  he  himself 
had  hired  for  a  hundred.  And  though  some  approve  the  same 
rule  as  has  been  stated  above  in  respect  to  the  invecta  et  illata 
of  the  second  tenant,  as  more  fully  discussed  by  Ant.  Matthaeus 
d,  cap.  19.  n.  54,  yet  it  seems  more  consonant  with  reason,  law, 
and  equity  that  when  a  farm  has  been  sublet  the  fruits  should 
be  bound  for  the  entire  rent  which  the  first  lessor  had  con- 
tracted for,  however  low  the  sum  for  which  it  has  been  sublet. 
This  view  is  favoured  by  the  very  words  of  Paulus  in  the  said 
fr.  24.  §  1.  Dig.  19.  2  {locati),  where  he  says:  **  the  fruits 
remain  under  pledge  in  the  same  manner  as  if  the  first  colonics 
had  gathered  them  *' ;  which  would  be  untrue  if  they  did  not 
remain  bound  for  the  same  amount.  Further,  the  same  view 
is  favoured  by  the  argument  drawn  from  purchase  ;  for,  just  as 
it  is  free  to  a  vendor  to  retain  the  thing  sold  until  the  whole  of 
the  price  has  been  paid,  although  the  first  purchaser  may  have 
sold  it  to  a  second  for  a  lower  price  and  the  second  purchaser 
oflfer  the  vendor  the  price  which  he  had  promised, — or  although 
one  of  a  plurality  of  heirs  of  a  sole  purchaser  pay  the  part  of  the 
price  proportionate  to  his  share  of  the  inheritance,  in  order 
that  he  may  obtain  a  proportionate  part  of  the  farm  purchased. 
Dig.  18.  l.fr.  78.  §  2  {de  contrah.  empt.) ;  Dig.  19.  l.fr.  13.  §  8 
(de  act.  eniti.) ; — and  just  also  as  a  vendor  may  recover  from 
any  possessor  the  actual  thing  already  delivered,  when  neither 
has  the  price  been  paid  nor  credit  been  given,  Dig.  14.  4./r.  5. 
§  18  {de  tributor.  act.) ;  Inst.  2. 1.  §  41  {de  rerum  divisione),  and 
this  because  after  the  sale,  until  delivery,  and  even  after  delivery, 
the  ownership  is  still  vested  in  him,  d.  frr.  et  Inst.  8.  24.  §  8. 
in  fine  {de  enipt.  vendit.) ; — so  also  it  must  be  considered  just 
that  the  owner  of  the  farm  should  be  able  to  depend  on  the 
fruits  produced  from  it  until  the  whole  rent  has  been  paid, 
although  there  may  be  either  a  plurality  of  heirs  of  a  single 
tenant,  or  a  sub-letting  to  another  for  a  lower  rent ;  lest  other- 
wise, by  the  sub-lease  by  the  first  tenant,  the  lessor  lose  the 
right  of  retention  of  the  fruits  acquired  by  a  right  like  to  that 

•  The  student  will  observe  the  transition  here  from  the  i7iveda  et 
illata  to  the  fructus  or  produce  of  the  soil. 
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of  tacit  pledge.  Especially  if  you  reflect  that  the  owner  of  the 
ground  himself  remains  owner  of  the  growing  fruits  after  the 
contract  of  lease  has  been  made,  as  these  are  considered  parts  of 
the  ground,  and  are  not  acquired  by  the  tenant  by  right  of 
ownership  otherwise  nor  before  they  have  been  separated  from 
the  soil  and  have  been  taken  by  him  with  the  express  or  at  all 
events  tacit  consent  of  the  owner,  Dt^r.  47.  2./r.  61.  §  8  {defurtis) ; 
junct.  Dig.  eod,  tit.fr.  26.  §  1 ;  Dig.  6.  l.fr.  44  {de  rei  vindic.) ; 
which  tacit  consent  being  considered  to  have  been  only  given 
subject  to  the  right  of  pledge  over  the  fruits  to  be  gathered  in 
case  the  first  tenant  should  have  separated  them  from  the  soil, 
the  same  right  of  pledge  ought  also  to  endure  over  the  fruits 
for  the  whole  rent  due  to  the  landlord,  although  another  person 
claiming  under  the  first  tenant  had  taken  them.  And  it  is  on 
this  basis,  I  consider,  that  Hugo  Grotius  has  said  that  the 
fruits  which  are  gathered  from  a  farm  by  the  tenant  are 
considered  by  a  fiction  of  law  as  having  been  delivered  to  him 
by  the  lessor,  Manuduct.  ad  Jurisprud.  HoU.  lib.  2.  cap.  5. 
n.  16 ;  and  much  the  same  is  stated  by  Ant.  Faber  Cod.  lib.  4. 
tit.  42.  defin.  21.  in  pr. ;  to  wit,  the  farm  itself  is  sold, 
but  the  growing  fruits  of  the  farm  are  also  sold  separately; 
Dig.  18.  1.  fr.  89.  ^  1  (de  contrah.  emt.) ;  which  sale  of  the 
fruits  is  in  fact  a  lease ;  so  that  it  is  not  inequitable  that  the 
lessor  should  have  the  like  right  of  retention  of  the  fruits  for 
the  whole  rent  due,  as  that  which  as  if  by  a  right  of  pledge  has 
been  given  by  law  to  a  vendor  in  respect  of  the  things  sold  by 
him,  in  order  to  secure  his  obtaining  payment  of  the  whole 
price. 


[Legal  Hypothecs.] 

§  8.  Many  kinds  of  legal  hypothec  occur  in  our  law. 
For,  firstly,  it  is  allowed  to  the  Fisc,  and  after  this  exemplar 
to  the  Chief  of  the  State,  arg.  Dig.  49.  14. /r.  6.  §  1  {dejure 
Jisci),  in  the  property  of  administrators  [of  the  affairs  of  the 
Fisc  and  Prince],  Cod.  10.  l.fr.  1  {de  jure  Jisci) ;  and  in  that 
of  those  with  whom  the  Fisc  has  contracted,  Cod.  h.  t.  (8.  15) 
Jr.  2  ;  arg.  Dig.  20.  4./r.  8  {qvi  potior,  in  pign.) ;  and  also  in 
the  property  of  citizens  for  taxes  and  imports  (tributis  et 
cenm*) ;  Cod.  h.  t.  fr.  1 ;  Cod.  4.  46.  fr.  1  («t  propter  puU. 
pensit.   venditio  celebr.) ;   Dig.   89.  4.  fr.  7    (de  publicanis) ; 

♦  Tributa,  taxes,  imposts;  census,  personal  taxes  on  property  or 
income  and  capitation  taxes.  Vectigalia  (as  the  etymology  shows)  are 
properly  import  and  export  duties  and  tolls  on  goods  and  tr^c.  But  the 
terms  are  used  indiscriminately  for  public  revenue. 
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Cod.  4.  47.  tot.  tit.  (sine  censu  et  reliquis  fundum  compar.  nan 
posse),  whether  they  be  the  ordinary  taxes  and  burdens  or 
extraordinary  ones  imposed  on  public  emergency ;  and  whether 
due  to  the  Fisc  itself,  or  to  a  city  to  which  the  Prince  has 
conceded  authority  to  exact  taxes  and  vectigals,  agreeably  to 
Cod.  4.  61.  /r.  10 ;  Carpzovius  defin.  for.  part  1.  constit.  28. 
defin.  47  et  49.  For  which  reason  also  it  is  provided  in 
Holland  that  towns,  after  the  example  of  the  Republic,  should 
have  a  legal  hypothec  over  the  property  of  renters  of  such 
taxes  or  vectigals,  and  over  that  of  their  partners  and  sureties. 
Placit.  Ordin.  Holl.  9  August,  1658,  vol.  2.  placit.  pag.  1129,  et 
placito.  24  Feb.  1679,  vol.  3.  pag.  592.  And  indeed  when 
tributa,  census,  or  vectigalia  have  been  leased  to  publicans, 
they  also,  as  representing  the  Fisc  by  virtue  of  the  renting, 
have  an  hypothec  for  the  exaction  of  these  over  the  goods  of 
those  who  owe  them ;  for  they  purchase  the  whole  right  com- 
petent to  the  Fisc ;  and  this  has  been  judicially  decided  in 
Holland,  as  is  noted  by  the  author  of  the  Appendix  of  Decisions 
post  Resp.  Jurisc.  Holl.  part  8.  vol.  1,  pag.  22,  near  the  begin- 
ning. But  in  order  to  make  publicans  more  vigilant  and  to 
prevent  the  citizens  from  being  over  burdened  by  the  exaction 
in  one  heap  of  arrears  for  many  years  back,  it  has  been  enacted 
in  Holland  that  publicans  cannot  exercise  the  right  of  legal 
hypothec,  unless  they  have  instituted  their  demand  within  six 
months  (computed  from  the  expiry  of  the  term  of  the  lease  by 
virtue  of  which  the  right  of  exacting  the  public  taxes  and 
burdens  had  been  assigned  to  them),  and  have  prosecuted  it 
without  interruption.  Generate  Ordonnantien  op  de  veipach- 
tingen  dergemene  landsmiddelen  van  Holland^  anno  1654,  art.  29. 
vol.  1.  pUicit.  pa^g.  1653,  1654,  which  enactment  was  also  sub- 
sequently repeated,  roZ.  S.  placit.  pag.  816.  art.  44,  and  the  right  of 
parate  execution  restricted  to  four  months  from  the  termination 
of  the  lease,  art.  43.  And  moreover  it  has  been  enjoined  on 
the  collectors  of  the  imposts  called  convoy  en  licent  gelden 
[import  and  export  duties]  that  they  must  ^xact  immediate 
payment  and  give  no  credit  excepting  at  their  own  risk,  and  it 
has  been  moreover  laid  down  that  in  the  case  where  they  have 
given  credit  to  the  owners  of  merchandise,  their  right  of 
hypothec  is  not  to  last  beyond  fourteen  days  from  the  date 
when  the  ready  money  payment  was  [originally]  due.  Instmctie 
roor  de  CoUecteurs  en  Pachters  van  convoy  en  en  licenten,  11  JtUy, 
1597,  art.  15.  vol.  1.  placitar  HoU.  pag.  2324.  Clearly,  the 
right  of  hypothec  for  the  taxes  on  immoveable  property, 
called  verpondingen,  the  exaction  of  which  in  the  towns  of 
Holland  is  now  competent  to  the  town  magistracy,  as  by  a 
kind  of  redemption,  is  not  lost  by  the  lapse  of  any  of  the 
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shorter  terms  [of  prescription].*  Jacobus  Coren  observat  17. 
The  law  in  respect  to  taxes  on  rural  tenements  is  laid  down 
in  the  Ordin.  HolL  1.  Augusti  1658,  vol.  2.  placiU  HoU, 
pag.  1127. 

§  9.  A  legal  hypothec  is  not,  however,  competent  to  the 
Fisc  in  the  property  of  delinquents,  for  mulcts  and  penalties. 
That  this  may  be  made  more  clear,  we  must  distinguish  whether 
the  whole  or  a  part,  such  as  a  half  or  a  third  of  the  delin- 
quent's estate  must  be  confiscated  on  account  of  the  oflfence ; 
or  whether  only  a  definite  pecuniary  penalty,  such  as  a  hun- 
dred crowns  or  other  sum,  is  to  be  imposed.  For  in  the 
case  of  total  or  partial  confiscation  of  goods  for  an  offence,  the 
other  creditors,  though  only  simple  chirographarii,\  are  pre- 
ferential to  the  Fisc  in  so  far  as  the  Fisc  then  only  takes  the 
delinquent's  goods  subject  to  incumbrances,  and  only  what 
remains  after  deduction  of  debts  are  considered  to  be  estate 
(bona)  for  the  purpose  of  the  claims  of  the  Fisc  by  right  of 
confiscation.  Dig.  49.  14.  fr.  11.  fr.  48.  §  1  (de  jurejisci)  ; 
Dig.  29.  6.  fr.  2.  §  tdt.  {si  quis  aliqiiem  testari  prohib.  vel  coeg.) ; 
junct.  Dig.  60.  16.  fr.  39.  §  1  (de  verbor.  signif.) ;  Responsa 
Jurisc.  HoU.  part  1.  consil.  179.  et  parte  3.  vol.  2.  consil.  166. 
If,  however,  a  definite  penalty  only  is  to  be  paid  to  the  Fisc 
saving  the  [delinquent's]  estate,  as  under  the  Lex  Julia 
Repetundarum,  Annonae,  Residui,  dtc^X  the  Fisc  does  not 
indeed  have  any  preference  (prelatio)  over  chirographarii^  but 
is  not  to  be  postponed   to   them,   and  therefore  rather  has 

♦  Compare  Voet  ad  Panel,  lib,  41.  tit.  3.  n.  21.  in  Jin,  {de  usurpat,  et 
iuucapt,)y  and  lib,  44.  tit,  3.  n.  11  {de  diversis  temporalibm  praesumption- 
ibtie),  and  lib,  39.  tit,  4  {de  publicanis  et  vectigalibus  et  commissi 8\, 

t  Chirographariiy  smctly  epeakinff,  are  creditors  who  have  tne  security 
of  **  private  "  writings  under  the  hands  of  their  debtors,  as  distinguished 
from  those  who  are  secured  by  ** public"  instruments;  but  the  term  is 
also  used  to  include  all  who  have  only  a  right  to  a  personal  action  and  no 
hypothec,  Matthaeus  de  auct.  lib,  I,  cap,  20.  §  1 ;  Van  Leeuwen's  ceiisura 
forensisj  part  1.  lib.  4.  cap.  11.  §  15;  all  of  whom  rank  pari  passu  and 
without  reference  to  priority  of  date;  the  only  distinction  being  that 
preference  is  given  to  such  of  them  as  are  **  privileged."  Voet  seems 
mostly  to  adhere  to  the  etymological  meaning  of  the  term,  and  to  use  it 
in  reference  to  creditors  wno  have  notes  of  hajQd  or  simple  bonds  or  other 
private  written  security  {cautio).  See  Lib,  2.  14.  16 ;  12. 1.  26. ;  12.  1. 32 ; 
22.  4.  10,  &c. 

}  The  Lex  Julia  Bepetundarumy  directed  against  Bribery,  is  treated  of 
in  Lib.  48.  tit,  11  ;  the  Lex  Julia  de  Itesiduisy  against  the  crime  of  Retain-, 
ing  or  misappropriating  Public  Moneys,  in  Lib,  48.  tit,  13 ;  the  Lex  Julia 
de  annonisy  agamst  enhancing,  &c.,  the  price  of  provisions,  in  Lib,  48. 
tit,  12. 

§  See  note  ante  as  to  the  extended  use  of  this  term. 
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concurrence  with  them  pro  rata,  in  the  same  way  as  private 
persons  who  had  the  right  of  prosecuting  for  penalty  on 
account  of  theft,  rapine,  and  other  similar  private  delicts. 
For  what  is  laid  down  as  a  rule  by  Modestinus,  viz.,  omnium 
fiscalium  jpoenarum  petitionem  creditoribus  postponi,  **all  claims 
for  penalties  to  the  Fisc  are  postponed  in  favour  of  creditors," 
Dig.  49.  14. /r.  17  (dejurejisci),  and  also  the  rescript  of  Alex- 
ander rem  8uam perseqtientibus  poenae  exactionem postponi,  **  that 
the  exaction  of  a  penalty  is  to  be  postponed  in  favour  of  persons 
prosecuting  their  own  interest,*'  Cod.  10.  7  (poenis  fiscalibus 
creditores  praeferri),  had  already  in  Dig.  49.  14. /r.  87  {dejiire 
Jisci)  received  from  Papinianus  the  construction'  that  only  the  • 
privilege  of  preference  for  penalties  should  be  denied  to  the  Fisc, 
but  not  the  common  right  of  coiicursus  which  is  also  competent 
to  private  persons,  for  he  there  says,  "  The  rule  that  a  penalty 
to  the  Fisc  is  not  to  be  sued  for  unless  the  creditors  have 
recovered  what  is  due  to  them,  only  respects  this,  that  a 
privilege  in  respect  to  a  penalty  is  not  to  be  exercised  against 
creditors ;  and  not  that  the  Fisc  should  lose  the  ordinary  rights 
of  private  persons ; " — and  therefore  whatever  proportion  of  their 
claims  other  simple  creditors  can  recover,  the  Fisc  may  also 
recover  the  same  proportion  of  the  penalty,  and  he  cannot 
recover  the  whole  of  it,  unless  the  creditors  can  also  be  paid 
in  full  from  the  patrimony  of  the  deUnquent. — Or,  secondly, 
the  said/r.  17  of  the  title  de  jure  Jisci  (49.  14)  may  be  taken 
as  referring  to  the  case  in  which  a  confiscation  of  [all]  property 
had  been  made,  as  in  the  passage  in  Dig.  49.  14./r.  48.  §  1  (de 
jure  Jisci).  There  are,  however,  not  wanting  some  authors  who 
hold  that  the  Fisc  has  an  hypothec  or  at  least  a  right  of  pre- 
ference, for  penalties  from  the  date  of  condemnation,  because 
by  an  action  and  judgment  therein  a  qu^asi  contract  is  formed 
(quia  judicio  atque  sententia  quasi  contrahitur)*  Dig.  15.  1. 
jfr.  3.  §  11  (de  peculio) ;  Peregrinus  de  jwre  Jisci,  lib.  6.  tit.  6. 
n.  12 ;  Negusantius  de  pignor.  4.  membr.  2.  paH  n.  115 ;  Carp- 
zovius  dejin.jor.  part  1.  constit.  28.  dejin.  104. t      But  this  can 


♦  In  the  text  dted  the  words  of  Pomponius  in  Dig.  15.  1.  3.  §  11. 
(dealing  with  a  father*8  liability  for  his  son's  debts)  are : — nam  sicut  in 
etipulatione  contrahitur  cumfilio^  ita  judicio  contrahi  ;  proinde  iwn  origiiiem 
judidi  spectandum,  sed  ipsam  judicati  velut  ohligatioiiem  ; — i-.e,,  **  one  con- 
tracts by  an  action ;  for  the  origin  of  the  action  is  not  to  be  regarded, 
but  the  actual  quasi  obHgation  [».e.,  quasi  cmitract]  of  the  judgment." 

t  Some  authorities  make  tiie  hypothec  of  the  Fisc  for  penalties  relate 
back  even  to  the  date  of  the  commission  of  the  crime,  in  the  more  serious 
class  of  crimes;  and  to  the  date  of  condemnation  in  lesser  offences. 
Matthaeus  rejects  both  views,  and  follows  the  common — kc,  the  Koman 
Law,  which  gives  no  hypothec.     Be  auction.  1.  19.  48. 

C.P.  Y 
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scarcely  be  approved,  for  privileges  receive  strict  interpretation, 
especially  when  the  question  respects  a  prosecution  for  penal- 
ties; so  that  even  a  minor,  who  otherwise  has  great  facility 
in  obtaining  the  "restitutio  in  integrum  *'  on  the  ground  of 
minority  (ex  aetatis  beneftcio),  is  not  to  be  "  restored  "  against 
an  omission  to  sue  for  a  penalty ;  Dig.  4.  4.  fr.  37  (de  minor. 
25.  annis).  And  thence  although  the  Fisc  has  an  hypothec  in 
the  estate  of  those  with  whom  he  has  contracted,  yet  he  has 
not  therefore  one  in  the  estate  of  those  who  are  bound  ex 
delicto,  though  in  certain  respects,  and  for  some  purposes, 
a  contract  is  considered  to  have  been  afterwards  formed  by  the 
•  action  and  judgment.  This  opinion  is  supported  by  Grotius 
ManuducL  ad  Jurisprud.  HoU.  lib.  2.  cap.  48.  n.  17.  and 
Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  48.  Nevertheless  with 
us  by  an  exceptional  law  it  has  been  granted  to  the  West 
Indian  Society  that  when  any  of  their  servants  incurs  a  penalty 
it  has  the  right  of  retaining  their  wages  and  salaries  and  even 
their  gains,  just  as  though  the  wages  had  never  been  due  to 
them.  Artikel-Brief  van  de  West  Indische  Compagnie,  12  April, 
1677,  art.  15.  vol.  3.  placit.  HoU.  pag.  1347.  But  further, 
though  the  Fisc  has  no  right  of  preference  for  penalties,  yet  if 
one  accused  of  a  crime  has  been  condemned  to  pay  the  cost  of 
the  prosecution,  the  praetors,  advocates-fiscal,  and  other  like 
persons  who  prosecute  public  accusations  on  behalf  of  the  Fisc, 
are  preferent  to  other  creditors  of  the  delinquent,  for  the 
recovery  of  these  from  his  estate ;  both  because  such  expenses 
were  made  by  them  ex  necessitate  officii,  and  because  it  con- 
cerns the  public  interest  that  the  misdeeds  of  evil-doers  should 
be  discovered  and  punished,  Dig.  46.  l.fr.  70.  §  tdt  {defide- 
jussorib.) ;  Dig.  47.  10.fr.  18  (de  injuriis) ;  which  would  rarely 
happen  if  public  prosecutors  were  subjected  to  doubt  and  risk 
as  to  costs  by  the  denial  of  preference  for  these  in  the  goods  of 
the  persons  condemned.  Peregrinus  de  jure  fisci.  lib.  5.  tit.  1. 
n.  193.  And  Hugo  Grotius  testifies  that  this  is  the  practice 
observed  in  Holland,  Responsa  Jurisc.  HoU.  part  3.  vol.  2. 
consil.  166,  and  Petrus  Bort  Tract,  van.  Criminele  saken  tit.  12. 
part  5.  num.  19  et  seq.,  pag.  (mihi)  227.  Clearly,  at  Utrecht 
both  preference  and  conairsus  is  denied  to  the  Fisc  for  penalties 
and  mulcts,  by  the  placitum  of  18  January,  1700,  artic.  vlt. 

§  10.  Also  the  Fisc  when  succeeding  in  the  place  of  a  pri- 
vate person  has  no  legal  hypothec  in  respect  to  the  antecedent 
period  ;  but  as  respects  the  succeeding  time  he  will  exercise  his 
privilege,  Dig.  49.  14.  fr.  6  (de  jure  fisci),  as  has  been  stated 
more  at  large  in  the  title  de  hered.  vcl  act.  vendita  n.  13.  in  fine 
[Lib.  18.  tit.  4]. 


Digitized  by  LjOOQIC 


HYPOTHEC  IN   FAVOUR  OF  PUPILS,  ETC.  323 

§  11.  A  legal  hypothec  has  also  been  given  b}'  imperial 
constitutions  to  pupUs  and  minors  over  the  property  of  their 
tutors  and  curators;  Cod.  5.  ^l.fr,  20  {de  administrat.  tut.); 
Cod.  5.  13. /r.  un.  §  1  (de  rei  uxor,  actione) ;  though  previously 
to  these  constitutions  they  were  only  entitled  to  a  privUegium 
[right  of  preference]  among  simple  contract  creditors  [chiro- 
grapharii'].*  And  [this  hypothec  exists]  equally  whether  the 
curator  be  one  appointed  generally  or  for  a  special  purpose,  as 
for  instance  a  curator  ad  litem  to  a  pupil  or  minor.  Munoz  de 
ratiocin.  cap.  89.  n.  8.  Montanus  de  tutelis.  cap.  31.  effectu.  2. 
n.  14 ; — and  whether  a  tutor  be  a  stranger  or  the  minor's 
mother  or  grandmother ;  Arg.  Cod.  h.  t.  (8.  15)  fr.  6 ;  Ant. 
Faber  Cod.  lib.  5.  tit.  8.  dejfin.  4  in  med.  For  although  in 
Cod.  5.  35.  fr.  3  {quando  mulier  tut.  off.  fung.)  it  is  provided 
that  a  woman  undertaking  the  guardianship  of  her  children 
must  mortgage  her  property, — *' suam  substantiam  supponere 
debei'c,*'  it  is  not  thence  to  be  concluded  that  the  legal  hypothec 
has  no  scope ;  for  that  obligation  seems  rather  to  have  been 
wisely  enjoined  by  Justinian,  lest  otherwise  she  might  pretend 
ignorance  of  the  law  (from  which  women  in  many  cases  have 
impunity)  and  might  complain  that  she  had  been  entrapped  by 
taking  up  a  guardianship  which  involved  an  hypothec  of  all 
her  goods.  It  is  clear  that  a  right  of  legal  hypothec  arises  over 
the  property  of  a  step-father  with  whom  the  mother  (being  tutor) 
contracts  a  second  marriage  without  having  prayed  for  another 
tutor  for  her  children  or  having  rendered  her  accounts  and  made 
over  the  balance ;  and  that  this  hypothec  extends  to  the  whole 
administration  of  the  guardianship,  even  to  the  mother's  acts 
before  her  second  mamage.  Cod.  h.  t.  (8. 15)/r.  6. ;  Nov.  22.  cap. 
40.  Sande  decis.  Fris.  lib.  3.  tit.  12.  dejin.  2  et.  4. ;  Andr.  Gayl,  W6. 
2.  observ.  90.  n.  2 ;  Rodenburch  dejure  conjugum.  tit.  3.  cap.  1.  n. 
4.  pa^.  319  et  320 ;  D.  Joh.  a  Someren  dejure  noveixarum,  cap. 
5. 71.  2.  Nay,  Rodenburch  thinks  that  it  may  be  reasonably  con- 
tended that  under  our  usages  when  a  husband  undertakes 
during  his  marriage  the  office  of  tutor,  the  pupil  has  a  legal 
hypothec  in  the  goods  of  his  wife,  (dejure  conjugum.  tit.  2.  cap.  3. 
n.  11.)  and  this  even  where  a  husband  cannot  alienate  his  wife's 
property  without  her  consent,  which  at  Utrecht  he  cannot  do 
if  they  have  no  common  issue ;  but  although  this  may  be  ad- 
mitted where  either  the  statutory  matrimonial  community  of  all 
property,  or  at  least  of  acquests,  has  not  been  excluded,  it  would, 
however,  fail  if  the  wife  had  contracted  for  her  dowry  being 
preserved  safe  to  her,  and  had  thus  restored  to  herself  the  pri- 
vileges of  dowry  which  were  allowed  by  the  latest  Roman  Law. 

*  See  note  ayite  §  9. 

y2 
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§  12.  But  as  the  ri^ht  of  legal  hypothec  has  taken  the 
place  of  the  ancient  privilegium  [preference]  among  chirogra- 
pharUy  the  conclusion  would  seem  to  be  that  by  the  later  law 
a  legal  hypothec  arises  in  favour  of  pupils  and  such  like  in 
all  those  cases  in  which  by  the  ancient  law  the  preference 
(privilegium)  among  chirographarii  existed,  although  it  has  not 
been  expressly  so  stated  in  the  later  laws  which  make  express 
mention  of  hypothec,  Arg.  Dig.  27.  10.  fr.  15.  ^  1  (de  curat. 
furioBo  et  aliis  extra  min,  dandis) ;  and  agreeably  with  this,  a 
legal  hypothec  is  also  to  be  accorded  to  pupils  in  the  estate  of 
their  pro-tutors ;  Dig.  42.  5.  fr.  19.  ^  1  (de  rebus  autor.  jud. 
po89id.  et  vend.) ;  Dig.  27.  S.fr.  vlt.  (de  tutelae  et  ration,  distr.) ; 
Anton.  Faber  Cod.  lib.  8.  tit.  7.  dejin.  2 ;  Carpzovius  defin.for. 
part.  2.  constit.  24.  deJin.  14 ;  Besponsa  Jurisc.  HoU.  part.  1. 
consU.  299  in  fine ;  and  also  in  the  estate  of  the  manager 
(actar)*  who  is  associated  with  the  tutor  for  the  purpose  of 
expediting  the  pupil's  affairs,  as  also  in  the  estate  of  an  agent 
(procurator),  Cod.  8.  l.fr.  18  §  ult.  (dejudiciis) ;  for,  as  respects 
the  pupil,  it  matters  not  whether  the  "  alitor  "  or  ^^  procurator,'' 
or  the  tutor,  transacts  those  affairs  which  his  own  [tender]  age 
prevents  him  from  doing  himself,  nor  whether  the  **  actor  *'  has 
been  selected  by  the  tutor  himself  or  by  the  judge,  there  being 
no  suflBcient  ground  for  distinguishing  between  these ;  though, 
according  to  some,  the  right  of  hypothec  is  not  given  in  the 
goods  of  an  **  actor  "  appointed  by  the  judge,  as  Montanus  notes, 
de  tutelis.  cap.  81.  effectu  2.  n.  16  et.  seq.  Assuredly,  if,  after 
the  example  of  the  ancient  privilegium  [or  preference],  pupils 
have  a  legal  hypothec  in  the  goods  of  those  who  were  neither 
tutors  nor  acting  as  such,  but  merely  transacted  the  affairs  of 
persons  under  puberty  out  of  friendship,  according  to  Paulus 
in  Dig.  42.  5.  fr.  28  (de  reb.  autorit.  jud.  possid.),  and  who  are 
less  like  to  tutors  than  are  the  **  actors  "  appointed  by  the  judge, 
there  is  no  reason  why  a  legal  hypothec  should  not  be  claimed 
for  pupils  in  the  goods  of  the  latter  also. 

§  18.  On  the  same  basis  a  right  of  legal  hj'pothec  must 
be  asserted  not  only  in  favour  of  pupils  and  minors,  but  also  of 
madmen  and  insane  persons,  prodigals,  the  infirm,  the  deaf, 
the  dumb,  and  generally  all  to  whom  curators  are  appointed  by 
[judicial]  decree  on  account  of  age  or  any  defect  of  mind  or 
body  ;  in  favour  of  all  of  whom  a  personal  preference  (personate 
privilegium)  in  the  goods  of  the  curators  was  asserted  by  the 

*  Actor  tutelae y  a  person  whom  the  tutor  employed  at  his  own  risk  to 
manage  the  tutorial  affairs.  Pothier  Pand.  Jmtin,  50. 16  (cfe  verb,  signi/.). 
UsuaUy,  actor  means  the  plaintiff  in  a  cause.  • 
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jurisconsults.  Dig.  27.  10.  /r.  16.  ^  1  (de  curator,  farioso  et 
aliis  extra  minor,  dandis.) ;  Dig.  42.  6.  Jr.  19.  §  1  in  fine  et  seq. 
(de  reb.  auct.jud.  poaaid.  et  vend.) ;  Dig.  27.  8./r.  ult.  {de  tutelae 
et  ration,  distrah.).  Assuredly,  as  the  said  fr.  16  has  clearly 
given  the  "  privilegium  "  to  a  prodigal,  one  cannot  rightly  object 
that  they  are  unworthy  of  the  benefits  and  privileges  of  the 
laws,  who,  not  by  accident,  but  by  their  own  fault  and  indeed 
dole,*  have  been  brought  iiito  such  a  state  as  to  require  assist- 
ance from  another  person,  as  is  without  doubt  considered  to 
be  the  case  with  prodigals.  For  it  is  not  so  much  by  ctdpd  as 
a  sort  of  furor  that  they  are  impelled,  when  first  they  begin  to 
deflect  ever  so  little  from  frugality  ;  and  thus,  in  the  rescript  of 
Pius  Divus,  such  persons  are  said  fariosum  facere  exitum, 
quantum  ad  bona  attineV — "to  come  to  a  mad-like  end,  as  far  as 
regards  their  property,"!  Dig.  26.  6.  fr.  12.  in  fin.  {de  tut.  et 
curat,  dat.  ab  his,  qui  jus  dand.) : — and  we  might  well  apply  to 
prodigality  what  Seneca  has  said  of  anger  ;  **  There  are  things 
which  in  their  beginnings  are  under  our  control,  but  which  in 
the  end  seize  and  overcome  us  by  their  own  force  and  leave 
us  no  retracing.  As  when  bodies  have  been  hurled  down  a 
precipice,  they  can  neither  resist  nor  delay  their  downward  course, 
but,  cut  off  from  all  counsel  and  repentance  by  the  irrevocable 
precipitation,  no  power  is  left  them  to  avoid  falling  where 
they  would  not ; — so  the  mind,  if  once  it  has  cast  itseK  into  the 
passion  of  prodigality  1  or  any  other,  no  longer  can  repress  the 
impetus.  Inevitably  it  seizes  the  man  and  compels  him  to  the 
lowest  depths  b}'  its  own  weight  and  the  downward  tendency  of 
vice."  (Seneca  De  Ira.  c.  7.)  Truly,  as  is  anger,  so  also  is  pro- 
digality a  **  furor,"  and  if  you  claim  a  privilege  for  the  insane, 
you  cannot  refuse  it  to  prodigals  on  the  mere  ground  that  the 
beginning  of  their  prodigality  emanated  from  themselves,  seeing 
that  many  have  through  their  own  fault  fallen  into  and  con- 
tinued in  insanity  ;  for,  as  Seneca  again  says  (Lib.  2.  d^  ira,  cap. 

*  Dolo;  i,e.,  worse  than  culpa y  viz.,  by  vice, 

t  D.  Pius,  on  the  plaint  of  their  mother,  allowed  the  appointment  of 
a  curator  to  her  prodigal  sons  in  these  words :  '*  It  is  notmnff  new  that, 
judging  merely  from  their  conversation,  some  would  appear  to  be  of  sound 
mind  who  nevertheless  so  manage  their  estates  that  unless  they  were  pro- 
tected they  would  come  to  want :  wherefore  a  person  will  be  elected  who 
may  govern  them  by  his  counsel ;  for  it  is  right  that  we  should  provide  for 
the  interests  of  those  (jyrospicere  e?«J  who  make  a  madlike  end  of  their 
property."  Dig,  27.  10.  15.  §  1.  It  is  a  great  defect  in  the  EngUsh  Law 
that  this  doctrine,  thus  enunciated  in  language  of  such  feeling  and  sound 
sense,  has  not  been  as  distinctly  adopted  by  it  as  it  has  been  m  the  con- 
tinental systems  of  jurisprudence. 

X  '*  Has  thrown  itself  into  anger,  love,  or  any  other  passion." — Seneca 
De  Ira,  in  orig. 


Digitized  by  LjOOQIC 


326    LIB.  XX.  TIT.  II.      IN  QUIB.  CAUS.  PIGN.  VEL  HYPOTH.,  ETC. 

ult.) :  **  There  is  no  swifter  road  to  insanity  than  anger.  With 
many  the  furor  of  anger  has  become  permanent,  and  they  have 
never  recovered  the  sound  mind  which  they  expelled.  Madness 
drove  Ajax  to  death;  but  it  was  anger  that  drove  him  to 
madness." 

§  14.  Clearly,  you  cannot  rightly  assert  in  favour  of 
pupils  and  the  like  a  right  of  legal  hypothec  in  the  property  of 
magistrates  who  are  liable  to  them  by  the  subsidiary  action.* 
Dig.  27.  8.  fr.  1.  §  14  {de  magistrat.  conveniendis) :  nor  in  the 
patrimony  of  the  executor  of  a  last  will  whereby  they  have 
been  instituted  heirs  or  legatees  ;  because  such  an  executor  is 
considered  as  appointed  not  on  account  of  the  pupils,  or 
generally  on  account  of  those  benefited  by  the  testament,  but 
rather  on  account  of  the  testator  himself,  in  order  to  give  effect 
to  his  desires.  Also,  when  a  curator  bonis  has  been  granted 
to  the  estate  of  a  bankrupt  and  absconding  debtor,  or  of  a 
person  taken  prisoner  by  the  enemy,  or  [of  a  deceased  person's 
estate]  pending  deliberation  by  the  heirs  appointed  under  the 
will  whether  they  will  take  up  the  inheritance — [in  these  cases] 
neither  the  ancient  privilegium  [preference]  nor  a  legal  hypo- 
thec under  the  later  law  was  afforded  to  creditors  in  the  goods 
of  the  curator,  but  was  indeed  expressly  denied  to  them,  Dig. 
42.  5./r.  22.  §  1  (de  reb.  autor.jud.  poss.),  even  though  pupils 
and  the  like  be  creditors ;  as,  here,  the  curator  is  not  appointed 
in  consideration  of  [the  pupil's  tender]  age,  but  only  of  the 
debt ;  from  which  it  results  that  pupils  must  be  governed  [in 
this  respect]  by  the  same  law  as  majors ;  Responsa  Jurisc. 
HoU.  part.  4.  consil.  199.  n.  2.  But  neither  was  a  legal  hypo- 
thec given  by  the  jus  civile  to  pupils  in  the  property  of  those 
with  whom  they  have  contracted,  nor,  by  our  usages,  is  any 
preference  before  other  creditors  competent  to  pupils  in  the 
goods  of  a  debtor  on  the  ground  of  [tender]  age,  unless  the 
Orphan  Chamber  has  invested  the  pupils'  money  at  interest, 
in  which  case  a  right  of  preference  is  competent  to  them  so 
long  as  they  are  minors ;  for  if,  after  attaining  majority,  they 
have  not  reclaimed  the  principal,  but  by  accepting  interest  or 
otherwise  have  given  credit  de  novo  to  the  debtor,  that  personal 
right  of  preference  ceases,  as  well  as  the  other  like  rights 
which  ai'e  specially  accorded  in  consideration  of  tender  age  ; 
Responsa  Jurisc.  HoU.  part.  4.  consil.  267.  pag.  462.  Similarly, 
a  pupil  does  not  obtain  a  legal  hypothec  in  the  property  of  the 

♦  A  subsidiary  action  lay  against  magistrates  who  had  neglected  to 
take  any  or  sufficient  security  from  tutors  and  curators.  It  also  lay  against 
their  heirs.  Dig,  27.  8.  1.  §  15;  Inst,  1,  24.  §  2;  Wamkoenig's  Imt. 
€253. 


Digitized  by  LjOOQIC 


HYPOTHEC   IN   FAVOUR  OF  MINORS,  ETC.  327 

heirs  of  his  tutor  ;*  especially  as  it  has  been  already  shown 
above  in  Title  I.  that  not  even  under  an  express  general  hypothec 
is  the  property  of  heirs  included  when  this  has  not  been 
expressly  provided  for ;  but  it  is  contrary  to  natural  reason  to 
suppose  that  it  could  be  so  agreed  by  express  convention 
in  the  case  of  a  legal  general  hypothec,  Arg.  Dig.  20.  l./r.  29 
(de  pignor.  et  hypoth).  Montanus  de  tutelis.  cap.  31.  effectu  2. 
w.  36.  37.     Resp.  Jurisc.  Holl.  part.  1.  consU.  300.  in  fine. 

§  15.  Lastly,  it  is  clear  that  pupils  have  no  exceptional 
right  of  legal  hypothec  in  things  purchased  with  their  money, 
for  the  recovery  of  such  money  ;  although  many  have  thought 
otherwise,  among  whom  are  Negusantius  de  pignor.  2.  membr. 
5.  part,  princip.  n.  9.  Berlichius  part.  1.  conclus.  pract.  65. 
n.  145.  Bachovius  ad  Treutlerimi.  vol.  2.  disput.  24.  th.  7. 
lit.  D.  Carpzovius  dejin.  for.  par.  1.  constit.  28.  dejin.  109. 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  39.  For  if  a  tutor 
has  himself  purchased  a  thing  with  the  pupil's  money,  it 
is  competent  to  the  pupil  to  elect  whether  he  will  claim 
{vindicare)^  the  thing  purchased  therewith,  or  sue  to  recover 
(repetere)  the  same  amount  of  money,  Dig.  26.  9./r.  2  {quando 
ex  facto  tut.  min.  agere) ;  Dig.  12.  1.  fr.  26  {de  reb.  creditis)^ 
and  there  is  no  doubt  that  if  he  prefers  the  repetition  of  the 
money  he  must  be  said  to  have  a  legal  hypothec  equally  in  the 
thing  purchased  with  his  money  as  over  any  other  property  of 
the  tutor  ;  for  thus  the  tutor  was  bound  for  the  restitution  of 
such  money  in  virtue  of  the  tutorial  office.  But  if  a  stranger 
has  received  a  loan  of  the  pupil's  money  for  the  purchase  of 
certain  things,  he  (the  pupil)  cannot  claim  a  right  of  mortgage 
in  the  things  purchased,  unless  it  has  been  created  by  express 
agreement.  Certainly,  the  law  is  totally  silent  as  to  any  legal 
pledge  in  that  case,  and  the  texts  which  are  usually  cited  for 
the  contrary  opinion  do  not  treat  of  legal  but  of  conventional 
mortgage  ;  for  example.  Dig.  20.  4.  fr.  7.  (qui  pot.  in  pign.) ; 
Dig.  27.  9.  fr.  3  {de  reb.  eorum  qui  svb.  tut.  vel  cura  sunt  sine 
decreto  non  aliend.).  For  fr.  3  is  connected  with /r.  2,  and 
with  the  latter  part  of  fr.  1,  where  a  conventional  mortgage  is 
spoken  of,  and  the  question  having  been  asked  [in  fr.  1.  §  4] 
whether  a  tutor  could  not,  without  a  decree,  mortgage  to  a 
vendor  the  land  purchased  for  his  pupil,  as  security  for  the 
unpaid  purchase  money,  and  this  having  been  plainly  denied, 


*  That  is  to  say,  over  the  heir's  own  property,  as  distinct  from  what 
he  inherits  as  lieir  of  the  deceased  tutor. 

t  The  legal  term  for  claiming  or  recovering  the  possession  of  a  thing 
which  is  our  own  :  hence  vindkare  rem,  and  rei  vindicatio  or  actio  in  rem. 
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presently  in  /r.  3  an  exception  is  stated  in  the  case  in  which  a 
conventional*  mortgage  of  land  purchased  by  a  pupil  holds 
good  even  without  a  decree,  to  wit,  when  one  pupil's  money  has 
been  applied  to  the  purchase  of  a  land  for  another  pupil 
with  the  express!  agreement  that  it  should  be  bound  for  the 
pupillary  money  lent  {creditis)  to  the  other  pupil  for  the  pur- 
chase. The  probable  reason  for  which  exception  is  that  one 
privileged  person  does  not  exercise  his  privilege  against  another 
who  is  equally  privileged ;  from  which  it  follows  that  the 
formality  of  a  decree  is  not  required  for  the  validity  of  a  pledge 
[by  a  pupil]  of  immoveables  when  [another]  pupil  has  lent 
{credidit)  for  the  purchase  of  a  land  with  an  agreement  for 
pledge,  as  it  is,  indeed,  when  a  stranger  has  done  so,  or  the 
vendor  himself,  being  a  major,  intended  to  give  credit  in  this 
way  to  a  pupil-purchaser  for  the  price  due.  Whence  also  in 
fr.  8,  the  question  is  not  raised  **  whether  a  land  purchased 
with  one  pupil's  money  for  another  pupil  is  in  mortgage, 
but  whether  the  pupil  with  whose  money  the  land  has  been 
purchased  can  have  a  mortgage.'*!     And  not  dissimilar  is  the 

•  "  Conventional ;  "  but  see  the  note  below. 

+  Ihid, 

t  The  view  taken  by  Voet  of  the  text  in  Dig.  27.  9.  3  does  not  a^ree 
with  that  taken  by  Pothier,  nor  with  the  words  oifr,  3  if  they  be  read  by 
themselves.  The  complete  words  of  the  preface  to  that  fr,  are  as  follows : — 
**But  if  with  the  money  of  one  pupil  a  farm  has  been  purchased  for 
another  pupil  and  delivered  to  such  [purchasing]  pupil  or  minor,  can  he 
with  whose  money  the  farm  was  purchased  have  a  mortgage  P  And  the 
better  opinion  is  that,  in  accordance  with  the  constitution  of  our  Emperor 
and  his  divine  father,  the  right  of  mortgage  is  secure  to  the  pupil  with 
whose  money  ihe  farm  was  purchased."  Now  here  there  is  notliing  as  to 
a  **  conventional  mortgage,  nor  any  reference  to  a  judicial  "decree," 
whether  as  necessary  or  unnecessary  to  give  it  validity ;  and  though  oxur 
author  indeed  assumes  that  an  express  agreemejit  for  a  mortgage  was 
implied  (arguing  a  connection  with  tne  passage  preceding  it  next  but  one), 
Pothier  on  the  contrary  deals  with  it  as  a  case  not  of  conventional  but  of 
legal  mortgage.  For  in  enumerating  the  exceptions  to  the  prohibition 
against  the  alienation  of  minors*  property  without  decree,  he  says,  **So 
also  mortgages  of  minors'  property  which  are  made  from  necessity  are 
valid  without  a  decree.  Wherefore  &pig7ins  which  has  not  been  constituted 
by  convention  but  by  law  may  rightly  be  created  in  the  property  of  minors ; " 
and  then  to  illustrate  this  proposition  he  proceeds  to  insert  in  that  place 
(as  the  proper  place  for  it  in  his  arrangement  of  the  Pandects)  the  very 
/r.  3  under  discussion,  prefacing  it  only  with  the  words,  *'  Hence  tJiis 
auestion."  Further,  the  reference  in  the  passage  itself  to  the  pledge  being 
the  effect  of  Imperial  Constitution  seems  to  argue  a  legal  and  not  a 
cxytirentional  mortgage.  See  the  constitution  (of  Severus  and  Antoninus) 
given  by  Ulpian  in/r.  1  of  the  said  Dig,  27.  9.  And  see  Cod.  7.  8. /r.  6. 
referred  to  by  Pothier  in  Pand,  20.  2.  3.  Indeed  Pothier  in  a  note  {d) 
to  Dig.  20.  4.  7  [lib.  20.  4.  num,  26.  Pand,  Justin.)  expressly  says  that  a 
legal  hypothec  was  given  in  this  case  by  the  constitution  of  Severus  and 
Antoninus. 
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response  in  the  said  fr.  7.  Dig.  20.  4  {quij^ot.  inpign.),  which 
again  is  connected  with  the  preceding /r.  5  and/r.  6,  and  does 
not  state  whether  an  express  or  indeed  a  tacit  hypothec  is 
competent  [to  pupils  and  others  with  whose  money  a  thing  has 
been  purchased,]  but  only  shows  in  what  way  (in  the  words  at 
the  beginning  of  fr.  5),  "sometimes,  in  mortgage,  the  subse- 
quent is  preferent  to  the  prior  creditor,"  and  after  this  has 
been  variously  proved  by  the  case  of  one  who  is  creditor  for 
money  spent  on  the  preservation  of  a  thing  already  mortgaged 
to  another,  because  such  advance  has  saved  the  whole  subject 
of  the  pledge ;  and  by  other  examples ; — at  length  Ulpian 
illustrates  it  in  fr.  7,  by  the  case  of  a  pupil  with  whose  money 
a  thing  has  been  purchased,  to  whom  he  ascribes  a  preferential 
right  in  that  thing  over  anterior  creditors  of  the  purchaser, 
because  [though  the  reason  is  not  given  by  Ulpian  himself,  Tr.] 
such  money  having  been  lent  and  paid  as  the  price  {pretii  loco), 
enables  the  purchaser  to  acquire  the  ownership,*  and  so  an 
anterior  creditor  who  has  a  general  hypothec  might  obtain  a 
right  of  pledge  in  that  thing.  +  Nor  is  any  such  reference  there 
made  to  a  pupil  as  would  imply  that  a  pupil  who  lends  money  for 
the  purchase  of  a  thing  had  some  exceptional  right ;  for,  in  the 
subsequent  words  of  the  same  fr.  7,  what  was  before  stated  of 
a  pupil  is  asserted  generally  of  every  other  person  who  gives  a 
loan  for  the  purchase  of  a  thing  ;  it  being  said  that  **  if  it  is  not 
purchased  wholly  with  the  [borrowed]  money  of  some  one,  there 
will  be  a  concursxLs  of  both  creditors,  that  is  to  say  of  the  prior 
creditor  and  of  him  with  whose  money  it  was  [partly]  purchased." 
Now  it  is  evident  that  those  who  have  made  a  loan  for  the 
purchase  of  a  thing  do  not  acquire  the  right  of  pledge,  but 
only  the  right  to  a  personal  action,  unless  the  purchaser  has 
bound  the  thing  purchased,  by  either  a  special  or  a  general 
mortgage.  Cod.  8.  14. /r.  17  (de  pign.  et  hypoth.) ;  Carpzovius 
dejin.  for.  part  1.  constit.  28.  defin.  107.  1084 

•  See  the  Titles  on  Sale. 

t  For  a  general  hj'potliec  embraces  not  only  present  property  but 
also  future  property — r.e.,  what  the  mortgagor  afterwards  acquires  the 
dominium  of. 

X  Pothier  (dealing  with  the  same  fr,  7.  Big,  20.  4)  agrees  with  our 
author  that  this  /r.  7.  appHes  equally  to  all  other  persons  as  to  pupils,  as 
respects  the  doctrine  that  where  there  is  a  mortgage  for  such  a  loan,  a 
preference  arises  over  prior  creditors,  and  that,  as  a  general  rule,  a  conven- 
tional mortgage  is  necessary;  but  he  clearly  differs  from  him  as  to  its 
being  necessary  also  in  the  case  of  a  pupil ;  for  he  (Pothier)  says  **  in  this 
only  a  pupil  differs  from  other  creditors,  that  in  that  case  no  special 
convention  is  necessary."  Pand,  Jtistin,  20.  4.  nu7n,  27.  note  {h)j  and  he 
refers  back  to  num,  26.  note  ((/),  where  he  cites  the  constitution  oi  Severus 
and  Antoninus  as  giving  a  pupil  a  tacit  pledge  in  such  a  case  **  etiain  citra 
convetitionem,** 
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§  16.  It  was  not  very  certain  whether  a  pupil  is  also  entitled 
to  a  legal  hypothec  in  his  tutor's  property  for  what  the  tutor  had 
begun  to  owe  to  the  pupil,  or  to  a  person  whose  heir  the  pupil 
is,  either  before  the  devolution  of  the  tutorship,  or  during  the 
administration  of  the  tutory,  when,  for  instance,  the  pupil  has  by 
the  tutor*s  authority  entered  on  an  inheritance  of  one  to  whom 
the  tutor  was  himself  bound  [i.e,,  indebted.]  It  is  certain  law 
indeed  that  a  tutor  ought  not  only  to  exact  payment  from  other 
debtors  of  the  pupil,  but  also  from  himself,  if  he  himself  is 
indebted  to  the  pupil,  and  that,  generally,  he  has  the  same 
responsibility  to  his  pupil  in  matters  adverse  to  himself  as  in 
matters  adverse  to  another.  Dig.  26.  7.  fr,  9.  §  3.  e^  4  (de 
administrat.  etperic.  tut.) ;  Dig.  46.  l.fr.  69  {de fidejussor,)',  Arg. 
Dig.  3.  5.fr.  6.  §  ult.fr.  18  (de  negot.  gestis);  Dig.  17.  l.fr.  31 
(mandati) .  Montanus  de  tutelis  ca/p.  32.  regula  9.  num.  26.  et  seq. ; 
and  whatever  he  has  not  exacted  which  he  ought  to  have  exacted 
from  himself  falls  within  [i.e.,  may  be  recovered  by]  the  ''actio 
tutelae,*'  in  the  same  way  as  whatever  a  negotim-um  gestor  [i.e., 
the  manager  of  another*s  affairs  without  mandate]  has  not 
exacted  from  himself,  which  was  due  by  him  to  the  person 
whose  affairs  he  had  taken  on  himself,  comes  into  the  ''actio 
negotiorum  gestorum."  Dig.  3.  5./r.  6.  §  ult.fr.  18  {de  negotiis 
gestis).  This  being  admitted,  it  only  remains  to  consider 
whether  the  debt  is  one  which  was  exigible  during  the  adminis- 
tration of  the  tutorship,  or  one  the  right  of  exacting  payment 
of  which  was  suspended  by  a  condition,  or  by  the  term  for 
payment.  For,  if  the  date  of  payment  of  the  debt,  or  the 
fulfilment  of  the  condition,  has  not  arrived  during  the  time  of 
the  administration,  so  that  it  could  not  have  been  exacted  if  it 
had  been  due  by  others,  he  was  not  bound  to  exact  it  from 
himself.  And  as  in  such  case  there  is  no  negligence  in  its 
recovery  nor  delay  of  payment,  nor  has  the  tutor  committed 
any  fault,  it  follows  that  a  debt  of  this  kind  is  not  to  be  trans- 
ferred to  the  actio  tutelae,  and  therefore  does  not  become  either 
a  hypothecary  or  a  privileged  debt  in  respect  of  the  pupil; 
Dig.  26.  l.fr.  9.  §  1  {de  admin,  etperic.  tut.).  If,  however,  the 
debt  due  by  the  tutor  to  the  pupil  was  due  absolutely,  or  the 
date  for  its  payment  or  the  fulfilment  of  the  condition  on  which 
it  was  due  happened  during  the  administration,  so  that  there 
was  manifest  negligence  or  delay  on  the  tutor's  part  in  its 
exaction,^  then,  just  as  debts  which  through  a  tutor's  negligence 
are  not  exacted  from  strangers  who  are  debtors  come  into  the 
"actio  tutelae,"  because  he  has  not  discharged  his  duty  ex  bond 
fide,  so  also  ought  those  which  he  has  neglected  or  delayed  to 
exact  from  himself;  Cod.  5.  54.  fr.  3  {de  heredit.  tut.  et  curator.) ; 
Dig.  26.  l.fr.  5.  §  4  {de  admin,  et  peine,  tut.);  Dig.  27.  3./r.  5 
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(de  tutelae  et  ration,  distrah.);  Dig.  46.  1,  fr.  69  (de  Jidejus- 
soribus);  the  consequence  of  which  is  that  such  a  debt  then 
begins  to  be  fortified  by  the  legal  hypothec  which  accompanies 
the  ** actio  tutelae;*'  Arg.  Dig.  26.  7.  fr.  9.  §  1  (de  admin,  et 
peric.  tut.).  Responsa  Jurisc.  Holl.  part.  4.  consil.  364.  365. 
382.  Neither  do  I  think  that  it  matters  in  this  question 
whether  the  tutor  owes  to  his  pupil  the  whole  capital  sum,  or 
only  interest  or  annual  rents;  for  as  he  ought  also  to  exact 
from  himself  the  interest  which  was  due  and  had  become  pay- 
able during  the  tutorship,  the  better  opinion  is  that  these 
should  come  into  the  "judicium  tutelae"  and  thus  have  a 
preference.  Carpzovius  dejin.  for.  part.  1.  constit.  28.  defin, 
172.  173.  Ant.  Faber  even  claims  for  the  pupil  a  preference 
and  right  of  hypothec  for  the  expenses  in  which  the  tutor  has 
been  condemned  in  a  suit  by  the  pupil  for  an  accounting.  Cod. 
lib.  8.  tit.  7.  deJin.  1.  4.  5.  Plainly,  if  a  tutor  owed  the  capital 
sum  absolutely  (pure)  either  to  the  pupil  himself  or  to  his 
father,  but  the  use  of  the  pupil's  money  has  been  left  with  him 
on  interest  by  his  co-tutors,  or  if  in  any  other  way  some  nova- 
tion of  the  debt  has  been  made  by  the  other  co-tutors,  such  a 
debt  can  not  indeed  come  into  the  *^ judicium  tu4;elae,*'  in 
respect  to  the  indebted  tutor,  for  one  cannot  be  considered  to 
be  guilty  of  delay  or  negligence  in  exacting  a  debt  from  himself 
who  has  dissolved  the  former  obligation  by  novation,  but  rather, 
in  that  case,  the  other  tutors  are  liable  in  the  tutelae  judicium 
for  having  improperly  lent  (credidei^nt)  the  pupil's  money  by 
the  novation  to  an  insolvent  tutor,  just  as  they  would  be  liable 
if,  after  receiving  the  money  from  the  indebted  tutor,  they  had 
invested  it  with  an  insolvent  stranger,  d.  part.  4.  consil.  HoU. 
365  in  med. 

§  17.  This  right  of  legal  hypothec  is  acquired  by  pupils  and 
the  like  over  the  goods  of  their  tutors  and  curators  from  the 
moment  when  the  tutorship  or  curatorship  devolved  (delata),  and 
not  [merely]  from  the  time  the  tutor  commenced  to  act  with  negli- 
gence or  fraudulently ;  and  they  are  therefore  preferential  to  all 
to  whom  a  special  hypothec  has  been  given  after  the  devolution 
of  the  office.  Cod.  6.  60. /r.  6.  §  ult.  (de  bonis  quae  liberis); 
Ant.  Faber  Cod.  lib.  8.  tit.  7.  defin.  1 ;  Montanus  de  tutelis 
cap.  31.  effectu  2.  n.  20.  et  seq. ;  Negusantius  de  pignor.  4. 
membr.  2.  part.  n.  17 ;  Bachovius  de  pignorib.  lib.  1.  cap.  9.  n.  5 ; 
Resp.  Jurisc.  Holl.  part  1.  consil.  227.  et  consil.  300.  part  3. 
vol.  1.  consil.  182.  post.  med.  et  vol.  2.  consil.  302  (202),  etpart  4. 
consil.  199.  200.  201.  If  the  same  tutor  has  several  tutor- 
ships, and  his  property  is  insufficient  to  indemnify  all  the 
pupils,  those  are  preferent,  the  tutorship  over  whom  was  the 
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oldest  or  which  first  devolved  on  the  tutor.  Arg.  Cod,  8.  18. 
/r.  ult,  §  1  {qui  pot.  in  pignore).  If  they  are  not  true  tutors, 
but  pro-tutors,  the  commencement  of  the  legal  hypothec  only 
counts  from  the  time  when  they  began  to  mix  themselves  with 
the  administration  pro  tutore,  or  by  other  like  title,  for  that  is 
the  true  commencement  of  an  office  that  was  not  so  much  con- 
ferred upon  as  spontaneously  undertaken  by  them.  Ant.  Faber 
Cod.  lib.  8.  tit.  7.  defin.  2 ;  Carpzovius  defin.  for.  part  2. 
constit.  24.  d^Jin.  14. 

§  18.  Once  the  legal  hypothec  in  the  goods  of  tutors  has 
arisen,  it  neither  expires  by  the  termination  of  the  tutorship 
nor  by  the  rendering  of  accounts,  but  only  by  the  restitution 
of  the  remaining  property,  even  though  the  minor,  after  the 
attaining  of  his  majority  and  the  rendering  of  accounts  to  him, 
had  accepted  or  exacted  interest  on  the  balance  [so  giving  the 
debt  the  character  of  a  loan  from  that  date],  if  the  intention  of 
novation  does  not  appear  from  other  circumstances.  Dig.  26. 
7./r.  44.  §  1  (d€  admin,  et  peric.  tut.)  junct.  Dig.  46.  2./r.  9 
(de  novation.).  This  will  be  more  fully  considered  in  the 
title  de  novationibtcs  (46.  2) ;  meanwhile  see  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  21.  n.  26.  27.  Lastly,  the  more  correct 
view  is  that  this  hypothec,  given  by  law,  does  not  terminate 
by  the  death  of  the  pupil  but  transmits  to  heirs ;  and  of  this 
opinion  are  Ant.  Faber  Cod.  lib.  8.  tit.  7.  def.  2.  in  not.  n.  5 ; 
Ant.  Matthaeus  de  auction,  lib.  1.  cap.  21.  n.  28.  29.  et  de  tutelis 
disput.  4.  n.  17.  18 ;  Brunnemannus  ad  I.  42.  Dig.  de  adminis- 
trat.  tut. ;  Negusantius  de  pign.  membr.  4.  secund.  part,  princ. 
n.  32.  (Dissentient  are  Berlichius  conclus.  pract.  part  1. 
conclus.  67.  n.  33 ;  Carpzovius  dejin.  for.  part  2.  constit.  24. 
def.  12.  ill,  fin.).  For  although  anciently,  in  the  time  of  the 
Pandects,  the  personal  "privilegium"  [or  right  of  preference]  * 
did  not  pass  to  the  successors  of  pupils.  Dig.  42.  5.fr.  19.  §  1 
{de  reb.  autorit.  jud.  possid.);  Dig.  26.  7.  fr.  42.  {de  admin,  et 
peric.  tut.);  Dig.  23.  2.  fr.  pen.  {de  ritn  nupt.);  nor  was  there 
scope  for  it  in  the  case  where  a  curator  ventri  had  been  granted, 
but  no  issue  born,  Dig.  42.  6.fr.  24  {de  reb.  aut,  jud,  possid.) ^ 
nevertheless  the  **real*'  right  of  pledge  which  was  afterwards 
given  by  the  law  did  not  perish  with  the  death  of  the  pupil ; 
for  nowhere  in  our  law+  is  the  death  of  the  creditor  enumerated 
among  the  modes  in  which  either  a  conventional  or  a  legal 
mortgage  is  extinguished ;  and  further  the  legal  mortgage  was 
given  to  pupils  because,  b}'  reason  of  their  [tender]  age,  they 

♦  See  the  meaning  of  this  term  given  in  §  19,  at  p.  334. 
t  Id  est,  the  Civilf  not  the  Dutch  Law. 
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could  not  sufl&ciently  consult  their  own  interests,  as  majors 
would  have  done,  by  taking  a  conventional  mortgage  over  their 
tutor's  property  when  there  was  reason  to  be  suspicious  as  to  the 
debtor's  solvency,  and  therefore,  just  as  a  conventional  pledge 
enures  to  the  benefit  of  the  pupil's  heir  if  it  has  been  constituted 
in  favour  of  the  pupil  on  whatever  account,  so  also  should  that 
which  has  been  introduced  by  equity  to  supply  the  place  of  a 
conventional  pledge.  Nor  is  it  as  one  might  object,  that 
the  legal  hypothec  was  substituted  in  place  of  the  ancient 
personal  "privilege*'  [Le,,  preference],  and  so  should  have  the 
same  effect  and  duration  which  that  anciently  had.  For  it 
is  to  be  observed  that  there  has  not  so  much  been  a  simple 
substitution,  properly  so  called,  as  rather  an  augmentation  of 
the  security;  but  this  augmentation,  consisting  in  a  "real" 
right  of  pledge,  is  not  to  be  judged  according  to  the  effect  and 
duration  of  the  former  "personal''  privilege,  as  may  be  readily 
understood  by  any  one  who  will  attentively  consider  the  hypo- 
thec given  by  law  for  dowry.  For  it  is  certain  that  anciently 
a  wife  also  had  only  a  personal  "privilege"  [i.e.,  preference] 
among  other  non-hypothecary  creditors  (chirographarii)  for 
dowry,  and  that  this,  equally  with  the  "  privilege"  (preference) 
of  pupils,  terminated  by  the  death  of  the  woman,  and  did  not 
pass  to  heirs,  Cod.  7.  74. /r.  unic;  Dig.  42.  5.fr.  17.  §  l./r.  18. 
fr.  19  {de  reb.  aut.  jud.  possid.);  but  from  the  time  that  a 
woman  acquired  a  legal  hypothec,  and  the  privilege  moreover 
of  preference  before  many  hypothecary  creditors  prior  to  her 
in  date,  the  right  of  legal  hypothec,  together  with  the  "  actio 
ex  stipulatu  "  for  recovery  of  dowry,  also  transmitted  to  all  heirs 
whomsoever  as  a  "real"  right,  in  accordance  with  the  ordinary 
nature  of  Hypothec;  but,  as  is  manifest  from  the  following 
texts  of  the  Corpus  Juris,  the  privilege  of  exacting  before  others 
[i.e.,  of  preference],  as  a  personal  one  and  introduced  for  the 
protection  of  the  woman  aJone,  could  only  be  exercised  by  her, 
or  by  her  children  when  suing  for  the  maternal  dowry,  and 
not  also  by  extraneous  heirs,  Inst.  4.  6.  §  29  (de  action.) ;  Cod, 
8. 18.  fr.  ult.  §  1.  vers,  ^^exceptis*'  (qui pot.  inpignore) ;  in  which 
fr.  ult.  when  the  Emperor  says  "  excepting,  as  against  step- 
mothers, the  children  of  a  former  marriage  to  whom  indeed  we 
have  already  given  for  their  mother's  dowry  a  hypothec  against 
the  father's  property  or  his  creditors :  but  [to  these]  we  now  pre- 
serve the  like  prerogative," — he  there  implies  that  he  had,  by  a 
former  law,^ namely.  Cod.  5. 18./r.  un.  {dereiuxor.  act.),  given  a 
tacit  hypothec  to  children  as  heirs  of  their  mother ;  indeed  he  had 
there  decreed  that  this  should  be  as  competent  and  as  inherent  in 
dowries  themselves  as  if  it  had  been  provided  for  by  an  instrument 
of  dowry  drawn  up  by  the  most  prudent  persons  {d.fr.  ww.  §  1),  and 
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he  decreed  that  this  [actio  ex  stipvlatu*]  now  fortified  by  hypo- 
thec, should  be  transmitted  unimpaired  to  successors  (d.fr.  §  4. 6). 
Whence  also  in  Novell.  91.  m  praefat.  he  (Justinian)  does  not 
refuse  the  right  of  hypothec  in  the  goods  of  a  husband  to  the 
heirs  or  creditors  of  the  wife,  but  only  the  privilege  of  preference, 
as  this  [preference]  was  given  only  to  the  wife  and  her  children. 
Just  therefore  as  a  legal  hypothec  passes  to  the  heirs  of  the  wife 
because  it  is  a  real  right,  although  neither  did  the  personal 
privilegium  pass  under  the  ancient  law,  nor  by  the  new  law 
does  that  personal  right  of  preference  over  other  hypothecary 
creditors  having  a  prior  right  in  point  of  time ;— so  there  is  no 
reason  why  we  should  conclude  otherwise  in  respect  to  the  legal 
hypothec  which  coheres  to  the  "actio  tutelae;  "  especially,  as 
Justinian  professed  to  have  granted  this  hypothec  to  women 
after  the  example  of  that  which  he  had  already  given  to  pupils. 
Cod.  5.  lS.fr.  unic.  §  1  {de  rei  uxor.  act.). 

§  19.  The  principal  difficulty  in  the  way  of  this  opinion  lies 
in  what  is  contended  for  by  (among  others)  Vanderanus  de  privi- 
ligiiSy  praelegom.  cap.  6.  and  Bachovius  depignoribus  lib.  1.  cap.  9. 
n,  6.  et  seq.,  et  ad  Treutlenim,  vol.  2.  disput.  1.  thesis.  4.  lit.  G., 
namely,  that  a  legal  hypothec  was  competent  in  the  time  of  the 
Pandects  :  and  if  it  were  so,  it  would  be  necessary  to  admit  that 
this  right  of  hypothec  formerly  ceased  on  the  death  of  the  pupil, 
according  to  Dig.  26.  7.  fr.  42  (de  admin,  et  peric.  tut.)  and 
Dig.  42.  5./r.  19.  ^  1  {de  reb,  autorit.  jud.  possid.) ;  and  in  this 
respect  there  is  no  change  of  the  ancient  law  to  be  found  in  the 
Code  or  Novels.  But  it  is  not  so ;  for  in  the  first  place,  in  no 
passage  in  the  Pandects  is  there  any  mention  of  a  legal  or  tacit 
hypothec  being  given  to  pupils  in  the  goods  of  their  tutors ;  but 
only  of  a  privilegium,  which  word  in  the  Pandects  generally 
denotes  only  a  personal  privilege  giving  a  preference  among  non- 
hypothecary  creditors  (chirographarii),  as  in  Dig.  42.  5.  fr.  17. 
pr.  et  §  l.fr.  18.  19.  et  seq.,  and  in  other  passages.  Secondly, 
the  same  privilege  was  anciently  competent  to  pupils  in  the  goods 
of  tutors  as  to  a  woman  in  the  goods  of  the  husband  for  dowry  ; 
wherefore  these  are  associated  and  treated  together  in  Dig.  42.  5. 
fr.  17.  §  1.  etfrr.  seq.  {tit.  cit),  and  Dig.  15.  l.fr.  52.  §  1 ;  but 
that  the  privilege  of  dowry  only  had  respect  to  the  preference 
among  cliirographarii  suing  by  personal  action,  appears  from 
Dig.  23.  3.  /r.  74  {de  jure  dot.)  and  Cod.  8.  18.  fr.  ult.  {qui 
pot.  in  pign.).  But,  thirdly,  our  view  is  suppoi-ted  b}'  what 
Hermogianus  has  stated  in  Dig.  27.  3.  fr.  ult  {de  tutelae  et 
rat.  distrah.),  viz.,  that  a  privilege  over  the  goods  of  a  tutor, 

*  Cod,  in  orig.  5.  13.  fr.  tin.  §  4.    These  words  taken  from  the  code 
seem  necessary  to  complete  the  sense  of  Voefs  text. 
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curator,  or  pro-tutor,  was  given  to  pupils  and  insane  persons 
*'  si  eo  nomine  cautum  non  sit,''  that  is,  if  a  right  of  pledge  had 
not  been  expressly  created  by  the  tutor  in  favour  of  the  pupil ; 
for  if  there  had  been  an  express  pledge,  the  security  thereby 
obtained  by  the  pupil  would  have  been  greater  than  that  from 
the  personal  privilege  given  by  law,  and  therefore  this  would 
have  been  useless  to  him.  Fourthly,  and  lastly,  this  view  is 
supported  by  the  fact  that  the  first  mention  of  this  tacit  pledge 
to  pupils  is  in  the  constitution  of  Constantine  in  Cod.  5.  37. 
fr.  20  {de  administrat  tut.), — whether  the  right  had  been  first 
introduced  by  him,  or  had  been  sanctioned  by  some  former 
Emperor  (whose  constitution  has  not  come  down  to  us)  after 
the  times  of  the  jurisconsults  of  whose  responses  the  Pandects 
consist,  and  been  thence  assumed  by  Constantine  as  certain 
law  in  the  rescript  addressed  to  Eufoemia,  as  is  likely ;  for  it 
is  improbable  that  the  Emperor  would  have  made  a  rescript 
to  a  private  woman  the  medium  for  establishing  a  new  privilege 
for  all  pupils.  Nor  is  the  contrary  shewn  by  the  passages 
usually  cited  by  dissentients.  For  in  the  first  place,  those 
which  give  pupils  both  a  privilege  and  preference,  for  example. 
Dig.  15.  1.  fr.  52.  §  1  (de  peculio),  Dig.  42.  5.  /r.  19.  §  1  (de 
reb.  autor.  jud.  possid.),  and  the  like,  do  not  prove  this,  since 
it  has  been  abeady  demonstrated  that  this  privilege  did  not 
include  an  hypothec,  but  only  gave  a  preference  among  chiro- 
grapharii.  Nor  is  it  proved  by  the  circumstance  that  a 
'*privilegiumin  bonis  magistratuum,'*  which  is  denied  to  pupils, 
is  on  the  other  hand  given  to  them  "in  bonis  tutorum.'* 
Dig.  27.  S.fr.  1.  §  14  {de  magistrat.  conveniendis)  ;  Dig.  27.  3. 
fr.  vlt.  {de  tutelae  et  rat.  distrah.).  For  **  privilegium  in  bonis  " 
does  not  denote  an  hypothec,  but  only  a  preference  for  the 
price  received  from  the  sale  of  the  tutor's  property,  agreeably 
to  Dig.  26.  7.  fr.  44.  ^  1  {de  admin,  et  peric.  tut.) ;  and  this  is 
apparent  enough  from  the  circumstance  that  Ulpian  ascribed 
also  a  "privilege  in  the  husband's  goods"  for  the  dowry  of  a 
wife,  Dig.  24.  S.fr.  22.  §  ult.  {soluto  matrimon.),  who,  however, 
in  the  time  of  Ulpian  had  only  a  personal  privilege  among  chiro* 
graphariiy  as  has  been  demonstrated  in  tiie  preceding  section. 
Much  less  do  Dig.  20.  4./r.  vit.  {qui  pot.  in  pign.)  and  Dig. 
h.  t.fr.  vlt.  weigh  against  our  opinion  or  prove  a  legal  hypothec ; 
for  neither  of  these  passages  makes  any  mention  of  a  tacit 
hypothec,  but  on  the  contrary  they  deal  with  an  express  one 
created  only  after  the  expiry  of  the  tutorship ;  and,  in  the 
question,  whether  a  thing  was  bound  in  veterem  contractum, 
the  words  '*  contractum  veterem  "  do  not  denote  a  precedent 
tacit  hypothec,  which  would  be  wrongly  called  a  contractus^ 
but  rather  the  obligation  arising  from  the  management  of  the 
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tutorship  (ex  tutelae  gestione)  ;  Bachovius  himself  admitting 
this,  ad  Treutlerum  in  d.  loco.  The  same  reply  may  be  made 
to  Cod.  4.  53. /r.  unic.  {rem  alienam  gerentihus),  namely  that  it 
gives  no  tacit  hypothec  to  pupils,  and  so  is  to  be  taken  as 
referring  to  an  express  one  acquired  by  agreement,  agreeably 
to  what  is  said  in  Dig.  20.  4.  fr.  nit.  {qui  potior,  in  pignore), 
especially  as  both  speak  of  a  tutor  already  condemned  in  the 
"  actio  tutelae  "  and  after  condemnation  mortgaging  his 
property  to  the  Fisc.  Finally,  it  is  no  objection  that  in  the 
time  of  the  Pandects  a  tutor  could  not  contract  with  the  Fisc 
or  farm  the  public  revenue  until  after  his  accounts  had  been 
rendered  to  the  pupil,  or,  the  pupil  being  dead,  to  his  heir, 
Dig.  48.  10.  fr.  1.  §  9.  10.  11.  12  (ad  leg.  Cornel  defalsis); 
Cod.  5.  41.  fr.  unic.  {ne  tutor  vel  curator  vectigal.  conducat.)  ; 
Dig.  19.  2.fr.  49.  §  1  {hcati) ;  and  that  [as  the  argument  con- 
tinues] the  only  reason  for  this  rule  was  that  the  Fisc  might 
not  incur  loss  in  being  postponed  to  pupils  having  an  anterior 
legal  hypothec,  while  the  Fisc,  having  a  legal  hypothec,  would 
have  had  nothing  to  fear  from  pupils  whose  tutory  had  been 
undertaken  prior  to  the  Fiscal  contract,  if  these  had  only  had 
a  personal  privilege  among  chirographarii,  and  not  also  a  tacit 
pledge.  This,  I  say,  however  specious  and  colourable,  forms 
no  real  objection.  For  it  is  not  difl&cult  to  show  that  the 
reason  for  that  rule  is  erroneously  ascribed  to  the  tacit 
hypothec  attributed  to  pupils.  Because,  if  the  reason  why 
a  tutor  might  not  farm  the  public  revenue  depended  on  the 
pupil's  tacit  hypothec,  it  being  supposed  that  the  goods  of 
a  tutor  farmmg  the  taxes  before  rendering  accounts  were 
previously  bound  by  law  to  the  pupil,  and  after  he  had  been 
guilty  of  dissimulation  by  concealing  this  fact,  became  bound 
to  the  Fisc,  then  the  oflfence  with  which  a  tutor  so  farming 
the  taxes  would  have  been  guilty  would  not  have  been  the 
**  publicum  crimen  Falsi,**  as  stated  in  the  said  passages,  but 
the  "  extraordinarium  crimen  Stellionatus,**  according  to  God.  9. 
34.  fr.  1  et  ult.  {de  ciimine  stellionatus) ;  for  it  is  certain  that 
by  the  Roman  Law  the  extraordinary  prosecution  for  Stellionatus 
could  not  concur  [i.e.,  be  joined]  with  a  charge  of  Falsity,  but 
was  a  Bubsidiar}'  remedy  in  criminal  cases,  just  as  the  **  actio 
doli  "  was  in  civil  suits,  Dig.  47.  20.  fr.  3.  §  1  {SteUionatus) .* 
But,  secondly,  if  the  gi'ound  for  the  prohibition  be  rested  on 
the  legal  hypothec  of  pupils,  then  the  **  crimen  falsi,"  or  rather 
"  stellionatus,**  would  not  only  be  committed  when  a  person, 
being  then  a  tutor,  farmed  the  revenue,  but  even,  on  the  other 

♦  And  as  a  "  subsidiary  "  remedy,  only  competent  in  the  event  of  no 
other  action  being  available. 
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hand,  when  a  farmer  of  the  revenue  allowed  himself  to  be 
appointed  a  tutor ;  since  the  result  in  either  case  would  be  that 
property  would  be  mortgaged  to  a  subsequent  creditor  which 
had  already  been  hypothecated  to  a  prior  creditor;  but  this 
[namely,  that  the  crimen  falsi  is  committed  in  the  latter  case] 
is  expressly  denied  in  Cod,  5.  41.  fr,  unic,  (ne  tut.  vel  cicrat, 
red.  conducat,),  and  Dig.  48.  10.  fr.  1.  §  10  {ad  leg.  Cornel,  de 
falsis);  so  that  a  public  farmer  cannot  excuse  himself  from 
the  office  of  tutor  unless  he  exacts  the  vectigalia  personally, 
d.fr.  1.  §  lO.junct.  Dig.  50.  5.  fr.  8.  §  1  {de  vacat.  et  excus. 
muner.).  Thirdly  and  lastly,  if  the  pupil  and  the  Fisc  had 
equally  a  legal  hypothec,  there  would  have  been  no  reason  why 
the  laws  should  have  had  less  regard  to  the  interests  of  the 
pupil  than  to  those  of  the  Fisc,  permitting  [as  they  did]  a 
farmer  of  taxes  to  be  afterwards  appointed  a  tutor,  on  the 
strength  of  the  Fisc  being  then  secured  through  his  anterior 
legal  hypothec,  but,  on  the  other  hand,  not  allowing  a  tutor  to 
become  a  public  farmer,  where  the  pupil  was  (as  is  [wrongly] 
supposed)  already  made  secure  by  the  [fancied]  legal  hypothec 
in  his  favour  [in  both  cases  the  interest  of  the  Fisc  only  and 
not  that  of  the  pupil  being  regarded ;  a  supposition  which  is 
improbable,  Tr.].  As  it  is  evident  therefore  that  the  reason 
for  the  prohibition  against  a  tutor  farming  the  public  revenue 
is  not  to  be  found  in  a  [supposed]  right  of  tacit  hypothec 
anciently  conceded  to  pupils  by  law,  it  follows  that  it  cannot 
be  proved  from  the  passages  cited  and  containing  that  pro- 
hibition, that  pupils  had  any  tacit  legal  hypothec  over  the 
property  of  tutors  in  the  time  of  the  Pandects.  If  you  enquire 
for  the  true  ground  for  the  prohibition,  I  am  of  opinion  that  it 
must  rather  be  found  in  this,  viz.,  lest  if  the  accounts  of  an 
anterior  tutorship  should  be  exacted  and  satisfaction  made  of 
the  balance  due,  during  the  existence  of  the  lease  of  the  taxes, 
the  property  of  the  farmer  of  the  taxes  would  thus  be  dissipated 
and  diminished,  which  itself  would  have  been  prejudicial  to  the 
Fisc,  notwithstanding  his  having  a  legal  hypothec,  because 
goods,  when  once  they  have  been  transferred  to  others,  especially 
when  consisting  of  money  and  other  moveables,  are  often 
difficult  of  recovery  although  bound  by  mortgage.  And  so,  it 
is  said  in  Dig.  50.  6.  fr.  5.  §  10  {de  jure  immunitatis)  of  those 
very  farmers  of  revenue,  "  that  they  are  not  constrained  to  take 
up  municipal  offices,"  nay,  further,  "  if  they  offer  themselves 
for  municipal  offices  it  is  more  fitting  that  they  be  prohibited 
by  the  Praeses  or  Imperial  Procurator  unless  they  have  first 
satisfied  the  Fisc,"*  and  this  sole  reason  for  the  rule  is  given, 

*  Nui  se  paria  fecisse  iuco  dicantur  ;  in  familiar  language,  **  unless 
they  have  first  squared  their  accounts  with  the  Fisc." 

C.P.  Z 
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viz.,  "  lest  their  property  which  is  in  mortgage  to  the  Fisc 
should  be  diminished."  It  is  evident  that  the  fact  of  farmers 
of  Fiscal  revenue  having  subsequently  undertaken  public  offices 
could  in  no  way  prejudice  the  Fisc,  as  far  as  his  legal  hypothec 
was  concerned,  this  being  prior  in  time  in  any  case,  and  there- 
fore the  Fisc  when  exacting  payment  of  the  amounts  for  which 
the  taxes  were  farmed  would  have  nothing  to  fear  from  any  right 
of  preference  in  favour  of  the  municipalities  the  offices  in  which 
had  been  undertaken  by  them  after  they  have  become  farmers  of 
the  taxes.  The  sole  reason  was  the  dispersion,  disbursement, 
and  diminishment  of  the  publicans*  means,  whereby,  notwith- 
standing that  things  pass  with  their  incumbrances,  yet  it  would 
be  more  difficult  for  the  Fisc  to  follow  them  up,  in  consequence 
of  the  persons  in  possession  of  the  things  sold  to  them  being 
unknown,  or  of  the  multiplicity  of  actions  necessary  for 
recovering  the  dispersed  property.  I  have  thought  it  desirable 
to  discuss  this  matter  thus  fully  in  order  to  meet  the  able 
and  elaborate  opinion  of  a  certain  very  learned  person  who 
undertook  to  show  that  a  legal  hypothec  in  the  goods  of  tutors 
ought  to  be  denied  by  the  judge  to  the  heirs  of  pupils,  and 
which  opinion  the  professors  of  the  Faculty  of  Law  in  this 
University,  when  consulted  not  long  since,  considered  should 
be  disapproved. 

§  20.  Further,  as  special  favour  was  extended  to  pupils, 
so  also  the  public  utility  of  Dowry  settlements  was  considered 
by  Justinian  to  be  so  great,  that  while  before  his  time  a  wife 
had  only  a  preference  among  chirographarii  (non-hypothecary) 
creditors  when  suing  for  the  recovery  of  dowry,  he,  on  the 
other  hand,  introduced  a  law  giving  a  right  of  hypothec  in  the 
property  of  the  husband  both  for  the  dowry  itself  and  also  for 
any  augmentation  of  dowry  from  the  date  of  the  augmentation ; 
Cod.  8.  18. /r.  12  (qui  pot.  in  pign.) ;  Novell.  97.  cap.  2.  and  8, 
§  29;  Inst.  4.  6.  §  29  (de  auction.);  Cod.  5.  18.  fr.  unic.  §  1, 
unless  she  be  a  heretic,  Novell.  109 ;  and  whether  its  recovery 
be  sued  for  by  the  wife  herself  or  her  heirs,  or  by  strangers 
who  had  given  the  dowry  on  her  behalf,  d.  fr.  unic.  §  1 ;  pro- 
vided the  augmentation  has  not  been  made  in  fraud  of  creditore, 
as  to  which  see  d.  Novell,  cap.  2,  and  Cujas  thereon,  and 
Rittershusius  ad  Novellas,  pa/rt.  5.  cap.  2.  And  although  there 
is  no  "  matrimonium  "  either  with  a  woman  who  is  merely 
betrothed  (sponsa),  or  with  a  girl  under  twelve  years  of  age, 
or  with  a  man  of  servile  condition,  and  strictly  there  cannot  be 
dowry  (dos)  without  "  matrimonium,"  Dig.  23.  S.fr.  21  {dejure 
dot.),  nevertheless  it  was  decided  that  if  either  a  sponsa  or  a  girl 
under  twelve,  or  a  woman  who  had  copulated  with  a  slave. 
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erroneousl}'  supposing  him  to  be  free,  had  fjiven  dowry,  and 
marriage  had  either  not  followed  or  been  declared  void,  the 
privilegia  [i.^.,  preferences  over  other  creditors]  accorded  for 
recovery  of  dowry  should  be  as  safe  as  if  true  matrimony 
had  taken  place  or  had  been  contracted  in  accordance  with 
the  laws;  Dig.  23.  S.fr.  74  (de  jure  dot.) ;  Dig.  24.  3./r.  22. 
§  ult.  (soluto  Tnatrimonio) ;  Dig.  42.  5./r.  17.  §  l.fr.  18. /r.  19 
(de  reb.  autor.jud.  possid.).  Moreover,  an  hypothec  was  also 
given  by  law  to  a  wife  over  her  husband's  property  for  her 
paraphernalia.  Cod.  5.  14.  fr.  ult.  {de  pactis  eonventis.).  In 
the  same  way,  on  the  other  hand,  it  is  also  competent  to  the 
husband  for  the  recovery  of  dowry  promised,  in  the  property 
of  the  promissor,  whether  the  wii'e  had  promised  it  for  herself 
or  another  for  her.  Cod.  5.  13.  fr.  unic.  §  1 ;  as  also  for 
recovery  of  a  donation  propter  nuptias,*  Cod.  8.  18.  fr.  ult, 
§  2,  especially  as  the  rule  obtained  that  this  should  in  most 
respects  rank  pari  passu  with  dowry,  and  be  judged  by  the 
same  mles  of  law,  agreeably  to  the  Auth.  **  aequalitas  **  et  Autlu 
**  sed  quae,''  Cod.  5. 14  {de  pactis  eonventis).  But  as  imder  our 
usages  the  state  of  matters  is  very  different  [from  what  it  was 
in  the  Eoman  Law]  in  regard  to  the  benefits  and  burdens  of 
matrimony  and  the  community  of  property  between  spouses, 
and  these  dowry  rights  and  privileges  of  preference  therefore 
also  no  longer  hold,  it  must  be  observed  that  a  wife  suing  for 
repetition  of  dowry  only  recovers  what  she  has  contributed, 
after  all  her  husband's  creditors  have  been  settled  with,  unless 
provision  has  been  made  for  securing  the  dowry  by  dotal  pacts,! 
and  she  has  expressly  contracted  that  it  should  be  secure  to 
her;  in  which  case,  however,  she  is  now  preferred  only  to 
those  hypothecary  creditors  of  her  husband  whose  hypotJiecs 
were  constituted  during  the  subsistence  of  the  marriage,  and 
not  to  those  who  have  a  special,  express,  or  legal  hypothec 
created  prior  to  the  marriage;  as  is  shewn  by  Sim.  Van 
Leeuwen  Cens.  for.  part.  1.  lib.  1.  cap.  12.  n.  3,  and  as  will 
be  more  fully  treated  of  under  the  subjects  of  Marriage  and 
Dowry. 

§  21.  In  consequence  of  the  favour  in  which  the  fulfilment 
of  the  intentions  of  testators  was  held,  an  hypothec  was  also 
conceded  by  the  laws  to  legatees  and  fidei  commissarii  in  the 

♦  The  settlement  or  gift  made  by  a  husband  in  favour  of  his  wife 
which  was  to  take  effect  in  the  event  of  his  death :  beinc  the  counterpart 
of  the  dowry  contributed  to  the  marriage  by  or  on  behalf  of  the  wife. 
The  c?o«,  or  dowry  of  the  Eoman  Law,  must  not  be  confounded  with  the 
Dowry  im  its  stnct  meaning)  of  the  English  Law. 

t  i.e.,  by  marriage  contract. 

z2 
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goods  of  a  deceased,  in  security  of  the  legacies  ovfidei  comndsaa 
bequeathed  by  him,  but  not  also  in  the  goods  of  the  heir  or 
person  otherwise  burdened  with  them.  Cod.  6. 43.fr.  1  (commun. 
de  legatis) ;  Neostadius  air.  HoU.  decis.  2.  The  effect  of  this 
hypothec  is  not  to  enable  legatees  and  fidei  commissarii  to 
exercise  a  right  of  preference  in  the  goods  of  the  deceased  against 
the  creditors  of  the  deceased  himself ;  for  it  is  plain  that,  both 
under  the  old  and  the  new  law,  neither  legacies  nor  Jidei  com- 
missa  are  to  be  made  good  until  all  the  creditors  of  the  deceased 
have  been  first  settled  with ;  Inst.  2. 22.  §  tdt.  {de  lege  Fakidia) ; 
Cod.  6.  80.  fr.  tdt.  ^  5  {de  jure  deliberandi) ;  but  rather  thAt 
they  are  to  be  preferred  in  the  goods  of  the  deceased  before  the 
creditors  of  the  heir,  if  the  heir  be  so  indebted  that  the  deceased's 
estate  joined  to  his  own  property  is  insufficient  to  discharge  both 
the  debts  of  the  deceased  and  of  the  heir  and  also  the  legacies. 
Whence,  just  as  legatees  are  to  be  postponed  to  all  creditors  of 
the  deceased,  so,  on  the  other  hand,  they  are  to  be  preferred  to 
all  creditors  of  the  heir  or  fiduciary,  although  these  may  be 
secured  by  a  general  hypothec,  express  or  legal ;  for  nothing  is 
due  to  the  latter  from  the  patrimony  of  the  defunct  so  long 
as  the  legatees  or  Jidei  commissarii  have  not  been  satisfied. 
Berlichius  conclus.  pract.  part  1.  conclus.  67.  n.  71  et  seq.  But 
because  the  estate  of  the  heir  himself  is  not  bound  to  legatees 
by  this  legal  hypothec,  agreeably  to  the  concluding  words  of  the 
said/r.  1,  there  is  no  doubt  but  that,  so  far  as  regards  his  propeily, 
they  must  be  postponed  to  all  his  creditors,  whether  hypothecary 
or  privileged  chirographarii^  and  only  rank  with  simple  chiro- 
grapharii*  as  being  themselves  only  simple  personal  creditors  to 
whom  the  heir  is  bound  by  the  ^i^a^r-contract  which  follows  from 
his  taking  up  the  inheritance.  Responsa.  Jurisc.  HoU.  part.  4. 
consil.  266.  quaest.  2.  Meanwhile  it  should  be  noted  that  the 
right  of  legal  hypothec  in  question  is  plainly  an  exceptional  one 
to  the  general  principles  of  the  law  {jus  singvlare) ;  for  while 
pledge  is  ordinarily  indivisible,  so  that  in  the  case  where  there 
is  a  plurality  of  debtors,  or  of  heirs  of  a  single  debtor,  the  hypo- 
thecary action  can  be  prosecuted  against  each  of  them  in 
solidum  if  they  possess  the  subject  pledged  (which  matter  has 
been  discussed  in  title  4)  here,  on  the  other  hand,  Justinian 
enacted  that  each  of  them  should  be  liable  to  be  sued  by  that 
[real]  action  only  for  as  much  as  he  would  be  liable  to  be  sued 
for  by  a  personal  action.  Cod.  6.  48.  d.  fr.  1.  in  fine  {com- 
mun.  de  legatis) ;  Sande  decis.  Frisic.  lib.  8.  tit.  12.  defin.  28 ; 
Ant.  Faber  Cod.  lib.  6.  tit.  28.  defin.  1  et  7. 

♦  See  note  to  §  9,  p.  320.    And  as  to  ** privileged"  chirographarii  or 
creditoi-s  without  hypothec,  see  next  title  (Tit.  ni.)  §  36.  37. 
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§  22.  If  a  testator  has  bequeathed  different  legacies  at 
various  times  to  different  persons,  the  legatees  to  whom  the 
first  bequests  were  made  can  claim  no  preference  on  account 
of  [priority  of]  date,  but  they  are  all  on  an  equal  footing 
as  respects  hypothec,  whatever  may  have  been  the  dates  of 
the  several  legacies.  For  as  no  legatee,  whether  prior  or 
posterior,  acquires  any  right  of  suing  for  his  legacy  until  the 
testator  dies  and  confirms  by  his  deaUi  his  final  determination 
[in  regard  to  the  disposal  of  his  estate],  and  therefore  the 
obligation  [of  the  heir],  for  the  legacy  arises  to  all  the  legatees 
at  the  same  moment,  the  right  of  hypothec  attached  to  that 
obligation  also  necessarily  arises  at  the  same  moment ;  whence 
it  follows  that  being  all  on  the  same  footing  in  respect  to  time, 
they  must  also  equally  have  concurrence  in  the  property  of 
the  deceased  bound  to  them  by  law  [i.e.,  over  which  they  have 
a  legal  hypothec].  Ant.  Faber  Cod.  lib.  6.  tit.  2.  defin.  15. 
But  moreover,  if  you  put  the  case  of  bequests  to  some  abso- 
lutely, and  to  others  conditionally,  those  to  whom  the  condi- 
tional legacies  are  left  are  not  to  be  considered  in  a  worse 
position  with  respect  to  the  hypothec,  although  the  condition 
should  only  be  fulfilled  long  after  the  death  of  the  testator. 
For  the  right  of  legal  hypothec  must  be  understood  as  acquired 
by  a  conditional  legatee  not  from  the  happening  of  the  condi- 
tion, but  retrospectively  from  the  date  of  the  testator's  death, 
just  as  if  the  legacy  had  been  absolute  (pure) ;  in  the  same 
way  as  when  a  mortgage  has  been  constituted  in  favour  of  a 
person  for  a  conditional  debt,  he  is  considered  to  have  acquired 
that  right  not  from  the  time  of  the  happening  of  the  condition, 
but  from  the  date  of  the  agreement  for  the  mortgage,  so  that 
at  whatever  time  the  condition  be  fulfilled,  such  a  creditor  is 
preferential  to  those  to  whom  the  same  thing  has  been  mortgaged 
for  another  and  unconditional  debt  after  the  mortgage  for  the 
conditional  debt  had  been  created  and  before  the  accomplish- 
ment of  the  condition.  Dig.  20.  4./r.  9.  §  2;  Jr.  11.  §  1  (qvi 
potioi'.  in  pign.).  Arg.  Dig.  86.  4.  Jr.  11  (ut  in  possess,  legat. 
dc.y  esse  liceat).  And  it  makes  for  this  view  that  under  a 
missio  in  possessionem*  in  respect  of  legacies  the  right  of 
praetorian  pledge  was  equally  acquired  by  all  so  placed  in 
possession,  although  the  term  for  payment  or  the  condition 
(dies  vel  conditio)  of  all  the  different  legacies  would  not  happen 


♦  Missio  f w  possessionem  nomine  legatorum ; — vid.  Voet  ad  Pand.  lib. 
36.  tit,  4.  This  procees,  whereby  a  legatee  was  put  into  possession  of  the 
deceased's  whole  estate,  was  granted  by  the  praetor  when  the  heir  failed 
to  give  security  for  the  legacies,  in  order  thus  to  conouss  the  heir  into 
compliance  with  the  deceased's  will  or  to  give  security. 
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at  the  same  time,  or  though  the  legatees  had  not  been  placed 
in  possession  at  one  time,  Dig.  36.  4./r.  5.  §  8  (ut  in  possess* 
legat.  etc.,  esse  liceat) ;  but  Justinian  admonishes  us  that  he  had 
also  given  this  legal  mortgage  to  legatees  in  order  that  they 
might  be  free  from  the  subtle  obscurities  in  which  the  subject 
oimissiones  was  involved,  Cod,  6.  48. /r.  1.  injpr,  {commun.  de 
legatis).  This  legal  hypothec  and  the  hypothecary  action  com- 
petent to  legatees  are  further  treated  of  in  the  title  de  legatis, 
n.  40  et  seq.  {Lib.  80.  82). 

§  28.  Moreover,  the  laws  have  given  a  right  of  hypothec 
in  the  property  of  a  widow  or  widower  contracting  a  second 
marriage,  for  the  restitution  of  what  has  been  bequeathed 
under  the  condition  of  not  marrying  again.  Novell,  22. 
cap.  44,  §  2.  So  also  to  the  children  of  the  first  mari'iage 
in  the  property  of  a  parent  who  contracts  a  subsequent  mar- 
riage, for  the  restitution  of  whatever  would  devolve  on  the 
surviving  parent  from  [the  property  of]  the  former  spouse  or 
of  the  other  children  of  the  first  bed,  when  that  must  revert  to 
the  children  of  the  first  bed  as  a  penalty  for  the  second  marriage. 
Cod.  5,  9./r.  6.  §  2./r.  8.  §  4(rf^  secundns  nuptiis) ;  Abr.  a  Wesel 
ad  Novell.  constituL  Ultraject.  art.  11.  n.  6  et  seq.  And,  also, 
generally,  to  children  for  the  property  devolving  on  them  from 
H  deceased  parent  or  from  a  blood  relative  of  the  deceased 
parent,  and  administered  and  possessed  by  the  surviving 
parent.  Cod.  5.  9.  fr.  8.  §  ult.  {de  secund.  nupt.) ;  Arg.  Cod.  6. 
61.^7*.  6,  §  1  {de  bonis  qtuie  liberis).  Ant.  Faber  Cod.  lib»  8. 
tit  7.  dejin.  18.  et  lib.  6.  tit.  85.  defin.  9  in  notis.  n.  8 ;  Berlichius 
conclus.  pract.  part^l.  conclus.  67.  n.  18.  14  ;  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  19.  n.  50.  in  fine.  Responsa.  Jurisc. 
HoU.  part  5.  consil.  ISS.  fere  in  fine  :  and  this  is  so  approved 
among  us  [in  Holland],  that  the  property  of  a  step-father  or 
step-mother  is  held  bound  to  the  children  of  the  first  bed  by 
right  of  the  statutory'  community  [of  estate  between  spouses] 
unless  it  has  been  otherwise  provided  by  marriage  contract. 
D.  Someren  de  jure  novercarum.  cap.  5.  n.  2  in  med.,  H  cap.  5. 
%  \.  n.  5  et  &.  This  hypothec  over  parents*  property  was  not, 
however,  given  by  the  law  to  children  for  "  adventitious**  pro- 
perty,* but  is  clearly  denied  to  them  in  the  said  fr.  6.  §  1.  2. 
Cod.  de  bonis  qtiue  lib.,  although  according  to  Ant.  Faber.  d. 
locis,  they  have  an  hypothec  for  these  [adventitia\  also.  And 
this  seems  not  to  be  foreign  to  our  usages.  For  as,  among  us, 
the  father  or  mother  does  not  have  the  usufruct  of  adventitia 

*  Id  e8t\  property  devolving  on  them  from  extrinstJC  persons,  to  wit 
from  others  than  blood  relations  of  the  deceased  parent. 
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as  in  the  Roman  Law]  and  therefore  such  property  is  not 
possessed  or  administered  [by  the  parent]  in  virtue  of  the 
patrm  potestas  or  parental  right,  but  rather  is  controlled  and 
held  by  them  as  tutors  or  tutrices,  or  at  least  as  persons  trans- 
acting [the  children's]  affairs  pro  tuUrre,  the  consequence  is  that 
their  property,  as  that  of  tutors,  or  as  persons  acting  i^ro  tutore^ 
is  bound  by  law  for  the  restitution  to  the  children  of  the  adven- 
titia*  Resp.  Jurisc.  Holl.  part  1.  consil.  49.  qtuiest  2.  et 
consil.  299. 

§  24.  Children  do  not  lose  the  legal  hypothec  in  the 
estate  of  a  surviving  parent  for  the  property  of  their  deceased 
parent,  when  a  compromise  has  been  entered  into  whereby  a 
definite  sum  of  money  has  been  promised  to  them,  or  to  their 
tutors  if  they  are  minors,  by  the  surviving  parent  instead  of 
their  paternal  or  maternal  patrimony  ;  for  this  is  not  so  much 
considered  a  novation  as  rather  a  division  of  the  inheritance 
made  by  a  sort  of  adjudication,!  so  that,  in  the  absence  of  any 
apparent  intention  of  novation,  the  legal  mortgage  cannot  be  con- 
sidered as  destroyed.  This  view  has  been  repeatedly  recognised. 
D.  Someren  de  jure  novercar.  cap.  5.  §  1.  n.  1  et  10 ;  Responsa 
Jurisc.  Holl.  part  1.  consil.  49.  quaest.  1,  et  consil.  140.  189. 
299.  et  part  4.  consil.  296  (contra,  however,  in  d.  part  4.  consil. 
295  et  320.  et  part  6  consil.  138  in  fine).  But  it  was  not 
uncommon,  for  the  sake  of  more  abundant  caution,  for  a  special 
mortgage  to  be  created  in  immoveable  property  in  security  of 
the  amount  promised ;  in  which  case,  according  to  the  older 
enactments  of  Holland,  such  mortgages  were  declared  exempt 
from  payment  of  the  fortieth  [part  of  the  amomit  to  the 
Treasury] ,  vol.  1.  placit.  Holl.  pag.  1955.  art.  5  ;  though  the 
later  decree  of  the  States  of  Holland  of  5  Feb.  1665,  is  silent 
as  to  exempting  such  a  mortgage  from  the  tax  of  the  fortieth ; 
perhaps  because  it  was  considered  abundantly  provided  for  be 
the  legal  hypothec  to  the  children  being  there  declared  to  by 
free  from  that  burden  of  the  fortieth ;  vol.  8.  pag.  1005,  1006. 
And  so  true  is  what  has  been  said,  that  if  a  surviving  parent, 
when  distiibuting  the  property  of  a  predeceased  spouse,  has 
taken  on  himself  the  whole  burden  of  the  debts  of  such  deceased 
spouse,  and  the  children  have  been  sued  for  half  of  these  debts 
as  heirs  of  the  deceased  by  creditors  who  cannot  be  prejudiced 
nor  deprived  of  their  right  to  sue  the  children  by  the  arrangement 

*  Children  having  (as  already  seen)  a  legal  hypothec  over  the  property 
of  their  tutors,  as  security  for  their  (the  children's)  own  property  whence- 
soever  derived. 

t  Adjudimtio :  the  term  for  the  decree  in  partition  suits. 
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between  the  latter  and  their  surviving  parent,  the  children  still 
have  their  legal  hypothec  even  for  what  they  have  paid  to  the 
creditors  ;  for  this  reason  that  this  very  condition,  whereby  the 
whole  burden  of  the  debts  is  thrown  on  the  parents,  is  considered 
to  be  a  part  of  the  price  in  lieu  of  the  patrimony  assigned  ;  as 
otherwise  a  larger  sum  would  have  been  promised  to  the 
children  if  they  had  also  been  liable  for  the  undivided  mass 
of  the  debts.  D.  Someren  dejure  novercar,  d,  cap.  &.  select.  1. 
num.  vlt. 

§  25.  A  legal  hypothec  is  also  commonly  claimed  for 
cities,  and,  after  the  example  of  these,  for  the  Church  and  other 
charitable  institutions,  in  the  property  of  their  administrators. 
For  although  cities  are  considered  as  occupying  the  position  of 
private  persons,  Dig.  50. 16.fr.  16,  in  fine  {de  verbor.  significat.)  ; 
Arg.  Dig.  47. 2.  fr.  81  (defurtis) ;  Dig.  14.  6  fr.  15  {ad  Senutusc. 
Maced.),  nevertheless  because  in  many  matters  they  had  the 
same  rights  as  minors,*  Cod.  2,  54.  fr.  4.  (quib.  ex  causis 
majores) ;  Cod.  11,  29. /r.  8  {dejure  reiptthlicae),  and  not  only 
the  heirs  of  these  [administrators]  but  also  the  possessors  of 
things  belonging  to  them  could  be  sued  in  virtue  of  the 
administration.  Cod.  11.  35.  fr.  ult.  {quo  quisque  ordine  con- 
veniatur),  it  was  not  unmeet  that  they  [the  cities]  should  also  be 
allowed  the  right  of  legal  hypothec  which  (as  said  above)  was 
competent  to  minors  in  the  property  of  their  curators.  And 
tbey  are  wrong  who  think  that  the  said  fr.  ult.  should  be 
restricted  to  the  revocation  of  thingst  by  the  actio  Paidiana 
or  actio  rescissoria.  For  that  law  [the  said  fr.  idt.]  is  entirely 
silent  as  to  things  alienated  in  fraud  of  creditors,  and  the 
possessors  of  things,  generally,  are  said  to  be  sueable  ;  but  the 
actio  Pauliana  is  not  given  against  whosoever  might  be  posses- 
sors ;  and  if  it  was  chiefly  competent  against  the  possessors  of 
things  alienated  in  fraud  of  creditors  (as  the  **  actio  rescissoria** 
is),  it  was  not,  however,  therefore  competent  promiscuously 
against  the  possessors  of  the  property  of  a  debtor,  but  only  against 
the  possessors  of  those  things  which  had  been  alienated  in  fraud  of 
creditors,  other  alienations  remaining  in  full  force.  Montanus 
de  tutelis.  cap.  81.  effectu.  2.  n.  29  et  seq. ;  Berlichius  conclus. 
pract.  part  1.  conclude.  67.  n.  41  et  seq. ;  Munnoz  de  ratiociniis. 
cap.  39.  n.  67  ;   Carpzovius  d^fin.  for.  part  1.  constit.  28.  defin. 


♦  For  instance,  they  were  entitled  to  the  benefit  of  restitutio  in  intt- 
grum. 

t  '*  Bevofxitio : "  id  est,  the  recovery  by  these  actions  of  things  alienated 
in  fraud  of  creditors.  See  on  this  head,  Lib.  42,  tit,  8  {Quae  in  fratidem 
creditorum  facta  sunt). 
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115 ;  and  this  accords  with  our  usages,  as  stated  by  Grotius 
Manud.  ad  Junspinid.  HolL  lib.  2.  cap.  48.  n.  22  ;  the  author 
of  the  Appendix  of  Decisions  to  the  Resp.  JuriscjJIoll.  paH  3. 
vol.  1.  pag.  36 ;  Sande  decis.  Frisic.  lib.  3.  tit.  12.  %Mn.  1.  circa 
Jin. ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  oO  et  58  in 
med.;  Resp.  Jurisc.  Holl.  part  4.  consil.  864.  365.  This  pre- 
rogative right  of  pledge  is  expressly  claimed  among  us  [in 
Holland]  by  the  East  and  West  India  Companies,  at  least  in 
the  property  in  respect  of  which  the  administrators  of  these 
companies  are  and  must  be  shareholders.  Octroy  van  de  Oost- 
Indische  Compagnie,  an.  1602.  art.  82.  vol.  1.  placit.  Holl.  pag. 
535.  Octroy  van  de  West-Indische  Compagnie^  an.  1621.  art.  33. 
d.  vol.  1.  pag.  573.  574.  Groenewegen  ad  Grotii  manud.  lib.  2. 
cap.  48.  n.  23.  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  58. 
post  med.  It  has  also  been  judicially  decided  in  Holland  that 
country  towns  and  villages  by  virtue  of  a  legal  hypothec  in  the 
goods  of  those  to  whom  are  entrusted  the  collection  of  Morgen- 
Gelde  and  Mole-Gelden,  have  preference  over  other  creditors 
who  have  a  special  posterior  hypothec.  Appendix  decision, 
post  consil.  Holl.  part  3.  vol.  1.  pag.  19  in  fin. 

§  26.  The  same  right  is  not,  however,  competent  to  cities, 
Churches,  and  the  like  over  the  goods  of  those  with  whom  they 
contract;  so  that  in  this  respect  cities  are  not  in  the  same 
position  as  the  Fisc,  unless  the  right  has  been  specially  con- 
ceded in  some  particular  case.  Cod.  11.  29.fr.  2  {de  jure  rei- 
publicae) ;  Dig.  50.  1.  fr.  10  {ad  municipalem),  as  it  was  to 
Antioch,  Dig.  42.  5./r.  37  {de  reb.  autor.jud.  possid.  et  vend.), 
and  it  is  now  enjoyed  in  vii'tue  of  inveterate  usage  by  various 
cities  mentioned  by  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  20. 
21.*  Whether  also  to  the  cities  of  Holland  ?  See  Placitwm 
Ordin.  HoU.  28.  Feb.  1665.  vol.  3.  pag.  1006.  In  the  time  of 
the  Pandects,  however,  cities  had  a  privilegium  [preference] 
in  the  goods  of  their  debtors,  among  non-hypothecary  creditors 
{chirographii  creditores^)^  and  their  case  was  distinguished 
from  that  of  other  creditors  having  a  right  of  personal  action, 
as  shewn  by  Paulus  in  Dig.  42.  5./r.  pen.  §  1  {de.  reb.  autor. 
jud.  possid.). I  Subsequently,  by  a  constitution  of  Constantine, 
a  right  of  action  was  conceded  to  cities  against  the  possessors 
of  the  alienated  property  of  a  debtor  pro  rata^^  that  is  to  say 

*  Antwerp,  Mechlin,  Amisfort. 

t  See  note  to  §  9  antey  p.  320.  Perhaps  this  term  might  be  better 
rendered  by  the  words  *'  creoitors  without  hypothec  or  pignus." 

X  **  Reapuhlica  creditrix  omnibus  chirographariis  creditorihus  prae* 
fertur.^*    Paulus  in  Dig.  ut  at. 

§  Thus,  if  a  debtor  had  ahonated  a  tenth  part  of  the  property  which 
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the  personal  condictio  ex  lege  ;*  but  not  the  ["  real "]  actio 
hypothecaria  which  lay  against  each  of  the  possessors  in  solidum; 
Cod.  11.  32.  /r.  2  {de  debitoribus  cimtatis).  Nor  is  this  repug* 
nant  to  what  is  said  in  Cod.  11.  29. /r.  2  as  to  the  privHegium 
of  a  city  in  competition  with  chirographarii ;  for  the  words  **  the 
case  of  the  Republic  is  not  to  be  separated  from  that  of  other 
creditors  who  have  a  personal  action  *'  are  not  used  in  any 
other  sense  than  this,  that  the  Republic  does  not,  any  more 
than  private  persons,  have  a  legal  hypothec,  which  [legal  hypo- 
thec] was  the  matter  in  question  there,  and  it  could  not  follow 
up  the  goods  of  its  debtors  by  the  hypothecary  action,  in  the 
absence  of  a  conventional  mortgage.  Compare  Sande  decis. 
Frisic.  lib.  8.  tit.  12.  defin.  1.  Ant  .Matthaeus  de  auction,  d. 
cap.  19.  n.  19.  20.  21.  58  in  med.  Respons.  Jurisc.  Holl.  part 
4.  consU.  185. 

§  27.  Thus  far  we  have  considered  those  kinds  of  legal 
hypothec  whereby  the  whole  estate  {universum  patrimonium) 
of  the  debtor  is  bound.  There  are  other  hypothecs  which  do 
not  afiect  all  the  goods  of  the  debtor,  but  only  definite  and 
special  things.  For  domini  directi  have  by  law  a  tacit  hypothec 
for  the  "  canon  '*  or  ground-rent,  over  the  dominium  utile  of 
emphyteutical  lands,  +  or  the  superficies  of  a  "superficiary,"! 
and  therefore  over  those  things  which  are  strictly  called  empo- 
nemata  [the  improvements  made  by  an  emphyteutical  tenant] ; 
and  so  also  after  the  example  of  these,  those  to  whom  an 
annual  '*  census'*  is  due  from  land  have  a  hypothec  over  the 
land  (the  pi-aedium  censuale)  for  security  of  the  census.  §     Dig. 

he  was  possessed  of  at  the  time  he  became  indebted  to  the  State,  a  personal 
action  would  lie  against  the  alienee  for  a  tenth  part  of  the  debt.    Vid.  loc.  dt. 

♦  Condictio  ex  lege :  Action  on  a  Statute. 

t  Although  the  terms  Dominium  directum  and  Dominium  utihy  ordi- 
narily used  to  distinguish  the  respective  interests  of  the  feudal  superior 
and  the  vassal,  are  also  applied  to  lands  held  in  the  emphyteusis  of  the 
Boman  Law  (with  which  the  feudal  system  had  an  unquestionable  his- 
torical relationship),  the  terms  themselves  are  not  to  be  found  in  that 
law,  but  were  invented  by  the  feudal  writers.  The  emphyteutical  lord 
was  called  the  owner  {dominua  8oh\  domin  us  fundi,  dominus  prctdii,  <fcc.), 
but  the  interest  of  the  emphyteutical  tenant  or  **  possessor  *'  is  never 
(I  beheve)  in  the  bodv  of  tfustinian's  Law  called  a  dominium.    On  the 

contrary  we  have  in  the  Cod,  11.  62,  2.  ** emphyteusis  qui  fundarum 

non  sunt  domini^  Compare  Diy.  27.  9.  3;  Dig,  6.  3;  Cod,  4.  66;  Cod. 
11,  tit.  61  etseq. 

X  t^iuper fides  is  a  species  of  jus  in  re  allied  to  emphyteusis,  and  is  the 
right  of  building  on  the  soil  of  another,  and  of  enjoying  the  use  of  the 
bmldinffs  there  constructed. 

§  As  to  the  meaning  of  census  and  the  distinction  between  it  and  an 
anniial  **  reditusy^*  see  Voet  ad  I*and,  50. 15.  n.  2  ;  and  Grotius*  Handbook, 
2.46. 
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20.  4.  /r.  15  (qui  potior,  in  pign.) ;  Arg.  Dig.  20.  1.  fr.  81  (de 
pignor.  et  hypoth.).  Hugo  Grotius  manudvbct.  ad  jurisprud. 
HoU.  lib.  2.  cap.  48.  n.  12.  Ant.  Matthaeus  de  auction,  lib.  1. 
cap.  13.  n.  10  in  fine,  et  cap.  19.  n.  58  in  med.  Carpzovius 
defin.  for.  part  2.  constit.  38.  defin.  16.  A  legal  hypothec  was 
also  given  in  favour  of  money-dealers  (arge^itarii)  when  they 
had  given  loans  for  the  purchase  of  a  saleable  public  office.* 
Novell.  136.  cap.  2 ;  junct.  Novell.  53.  cap.  5.  **  optimum.'' 

§  28.  Moreover,  on  account  of  the  regard  paid  to  the 
appearance  of  public  places  (public  aspectm  favor),  for  which 
reason  owners  were  compelled  by  the  magistrate  even  against 
their  will  to  keep  their  houses  in  repair,!  Dig.  1.  16.fr.  7 
(de  offic.  praesidis),  and  buildings  erected  in  a  public  place 
were  prohibited  from  bein^  removed  if  they  were  not  public 
obstructions,!  Dig.  43.  8.  fr.  2.  §  17  (ne  quid  in  loco  publ.), — 
on  account  of  this  object,  a  tacit  hypothec  was  given  by  the 
Senatus  Consultum  and  Edict  of  D.  Marcus  to  those  who  had 
made  advances,  §  whether  in  money  or  in  material,  for  the 
repair  of  houses,  and  whether  the  advances  had  been  made 
to  the  owner  liimself  or  to  a  contractor  for  the  work,  provided 
the  owner  had  authorized  the  repairs :  but  the  tacit  hypothec 
is  only  over  the  houses  actually  repaired,  and  not  over  the 
other  property  of  the  owner  of  such  houses.  Dig.  h.  t.  fr.  1 ; 
Dig.  42.  6.fr.  24.  §  1  (d^  reb.  autor  jud.  possid.) ;  Dig.  42.  3. 


♦  **  In  Tnilitiam  venalem  emendam." 

t  One  of  the  duties  of  municipal  government  provided  for  by  the 
Boman  Law  was  the  prevention  of  **  deformity  "  in  the  appearance  of 
the  public  streets  caused  by  the  owners  of  houses  permitting  them  to  be 
out  of  seemly  repair.  The  proper  municipal  officer,  when  he  observed 
this  in  any  case,  reported  tne  matter  to  the  Provincial  Governor,  who 
ordered  the  owner  to  make  the  necessary  repairs :  and  faiHng  his  doing 
so  the  proper  officer  executed  them  at  the  owner's  costs;  and  if  the 
amount  expended  and  interest  thereon  was  not  repaid  within  four  months, 
he  was  deprived  of  the  property.  See  PotTbier's  Pandects y  lib.  1.  tit,  16, 
7iumher  xxxv.  in  notis.  This  fact  is  not  uninteresting  in  view  of  the 
number  of  analo^us  if  not  identical  provisions  to  be  found  in  modem 
municipal  legislation. 

t  The  reason  given  for  this  was  '*  that  the  city  might  not  be  deformed 
by  ruins,*' — for  the  words  of  the  interdict  agamst  Duilding  on  public 
places  were  only  prohibitory  ^  not  restittUory. 

§  **  Qui  crediderint"  It  should  be  observed,  however,  that  this  word 
means  more  than  merely  lending:  money,  but  also  giving  credit  in  any 
way  to  a  debtor ;  and  in  this  wider  sense  it  may  iS  read  here,  though 
sometimes  I  have  used  a  narrower  expression  for  convenience.  The 
special  word  for  a  loan  of  money  is  miUutim,  with  its  corresponding 
verb ;  the  larger  word  is  creditum  ;  but  as  all  *'  mutuum  "  is  **  creditum," 
the  latter  word  is  frequently  specialised  for  a  pecuniary  or  other  loan  of 
a  **  quantity." 
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/r.  1  {de  cessione  honorum) ;  Dig,  17-  2./r.  62.  §  10  {pro  socio)  ; 
Dig.  12.  1.  /r.  25  (de  ret.  creditis).  Nor  is  it  doubtful  but 
that  this  right  of  hypothec  passed  to  a  cessionary  along  with 
the  cession  of  a  right  of  action,  as  being  a  "real"  right,  and 
given  by  law  in  respect  not  of  the  person  but  of  the  cause,* 
Arg.  Dig.  18.  4.  /?-.  6  {de  hered.  vel  vend.)  And  although,  on 
the  principles  of  the  Roman  Law,  it  is  the  more  accurate 
opinion  that  this  legal  hypothec  is  not  competent  to  artificers 
for  the  hire  of  their  labour,  both  because  this  is  nowhere 
provided  for  [in  the  Corpus  Juris] ;  and  also  because  nothing 
is  apparent  or  remains  from  the  labour  performed  which  can 
be  separated  from  the  building — as  there  is  indeed  when 
materials  have  been  lent — nevertheless  in  Holland  a  contrary 
opinion  has  prevailed.  Neostadius  Curiae  HoU.  decis.  35 
in  Jine.  Hugo  Grotius  Manuduct.  ad  Jurisprud.  HoU.  lib.  2. 
cap.  48.  n.  14.  This  hypothec  is  not,  however,  competent  other- 
wise than  when  what  has  been  lent  has  been  actually  applied 
to  the  repair  of  the  house ;  nor  is  it  enough  that  it,  whether 
money  or  material,  has  been  lent  {creditum),  if  it  has  been 
subsequently  applied  to  other  purposes,!  Arg.  Dig.  15.  S./r. 

*  **  Of  the  cause  ; "  non  personae  std  causae  intuitu :  that  is  to  say,  a 
privilege  of  the  suit  or  of  the  cause  of  action  or  ground  of  the  debt  sued 
for.    See  Pothier's  Fand,  50.  16.  41. 

t  The  creditor  is  bound  to  see  to  the  application  of  money  lent  by 
him  to  the  debtor's  agent :  thus,  if  he  gives  it  to  a  slave  who  embezzles 
it  instead  of  applying;  it  to  his  master's  purposes,  the  risk  is  with  the 
creditor,  and  not  with  the  master,  and  that  whether  the  slave  received 
it  with  the  intention  of  misapplying  it,  or  contracted  the  dishonest  pur- 
pose subsequently ;  wherefore  the  text  adds,  curiosus  i^itur  debet  esse 
creditor,  quo  vertatur.  Dig.  15.  3.  3.  §  9.  Pothier  notes  {h,  t.  n,  6  in  notis^ 
that  the  rule  is  different  in  the  institorial  action.  In  the  ezerdtoriai 
action  the  law  is  laid  down  as  follows : — (1^  If  the  master  of  a  ship  has 
borrowed  money  for  the  legitimate  use  of  tne  ship  and  appHed  it  to  these 
purposes,  the  exerdtor  (owner  or  charterer  of  the  vessel)  is  liable,  Big. 
14.  1.  /r.  1.  §  8.  (2)  If  the  master,  borrowing  money,  has  fraudulently 
appHed  it  to  his  own  uses,  then  we  must  consider  whether  he  had  this 
fraudulent  intention  at  the  time  he  borrowed  the  monev,  or  whether  it 
was  an  after-thought ;  in  the  latter  case,  if  he  professed  to  borrow  the 
money  for  the  use  of  the  ship,  the  exercitor  is  liable ;  but  if  he  had  the 
fraudulent  design  from  the  first,  and  did  not  expressly  say  that  he 
bon-owed  it  ad  navis  causam,  his  employer  is  not  liable.  Ibid.  fr.  1  §  9. 
(3)  If  the  fraudulent  master  did  inform  the  lender  that  the  money  was  to 
be  spent  on  the  ship,  the  exercitor  is,  however,  only  Uable  if  the  lender 
can  prove  that  the  snip  really  required  repairs  (and  therefore  that  there 
was  probable  cause  for  the  loan),  but  he  is  not  bound  to  see  that  the 
money  is  actually  spent  on  repairs.  And  if  the  ship  really  did  need 
repairs  the  lender  is  bound  to  see  that  he  does  not  lend  a  sum  extra- 
vagantly out  of  proportion  to  what  was  fairly  necessary  for  these,  for  he 
will  not  have  an  action  against  the  exercitor  for  a  much  larger  sum  than 
was  reasonably  necessary,     lbid.fr.  7.  pr. 
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8.  §  9  (d€  in  rem  verso).  Andr.  Gayl.  lib.  2.  observ.  12.  n.  4. 
Mynsingerus  cent,  1.  observ.  60.  Sande  decis.  Frisic.  Ub.  8.  tit. 
12.  dejin.  5  in  fine,  Nejcjusantius  de  pignor.  membr,  2.  partis 
quintae,  num,  16.  Berlichius  j^art  1.  conclus.  pract.  65.  n.  183. 184. 
Carpzovius  defin.  for.  part  1,  constit.  28.  defin.  106.  Nor  was 
it  unreasonable  that  the  costs  of  necessary  repairs  should  be 
distinguished  from  other  expenditure  made  for  the  embellish- 
ment or  enlargement  of  a  house  ;  inasmuch  as  the  privilege 
of  preference  seems  not  to  be  given  in  respect  of  these 
except  so  far  as  the  house  has  thereby  been  actually  made  more 
valuable,  Arg.  Dig.  15.  S,fr.  3.  §  8.  4  {de  in  rein,  verso),  junct. 
Dig.  14.  1.  fr.  tdt.  in  fine  pr.  {de  exercit.  act,).  Negusantius 
d.  membro  secundo,  partis  5.  num.  15.  in  fine.  Neither  is  there 
room  for  this  hj'pothec  when  one  has  lent  {crediderit)  for  the 
purchase  or  construction  of  a  new  house,  unless  for  the  pur- 
pose of  building  a  uew  one  in  the  place  of  one  which  has  been 
entirely  burned  or  collapsed,  and  the  ruins  or  vacant  gap 
thereby  caused  would  be  a  deformity  in  the  appearance  of  the 
city :  which  I  think  is  what  the  jurisconsult  means  when  he 
says  that  an  hypothec  is  given  to  the  "creditor"  of  a  block 
of  buildings  who  has  given  a  loan  **  ob  restitutionem  aedificii 
exstruendi,"  Dig.  h.  t.fr.  1 ;  Sande  decis.  Frisic.  lib.  8.  tit.  12. 
defin.  5;  Ant.  Faber  Cod.  lib.  8,  tit.  7.  def.  10.  et  in  not.; 
Responsa  Jurisc.  HoU.  part.  8.  vol.  2.  consil.  129  in  notis ; 
Ant.  Matthaeus  de  aiiction.  lib.  1.  cap.  19.  n.  34  et  86,  where 
he  discusses  the  circumstances  under  which  the  loan  is  to  be 
considered  one  for  the  reconstruction  of  a  house  rather  than 
for  the  building  of  a  new  one.*  Much  less  have  they  a  legal 
hypothec  who  have  lent  {crediderunt)  for  either  the  repair, 
improvement,  or  purchase  of  other  things  [than  houses] ;  and 
it  is  wholly  necessary  for  them  to  provide  themselves  with  a 
conventional  hypothec.  Cod.  8.  18.  fr.  7  (qui  pot.  in  pign.) ; 
Cod.  8. 14. /r.  17  (d^  pign.  et  hypoth.),\  although  it  is  not  to  be 

*  Matthaeujs — ^after  controverting  the  vulgar  notion  that  a  person 
who  has  advanced  money,  &c.,  for  the  purchase,  construction,  or  preserva- 
tion of  a  thing  has  an  hypothec,  and  after  indicating  the  reasons  for* 
holding  that  he  has  none  in  competition  with  hypothecary  creditors,  unless 
one  has  been  expressly  agreed  for,  and  that  the  legal  hypothec  for  advances 
for  the  repair  or  reconstruction  of  a  house  is  exceptional  and  limited  to 
advances  for  thesepurposes — states  that  this  opinion  has  been  followed 
by  the  Oourts  in  Bfolland  so  far  as  regards  claims  of  tacit  hypothec  for 
advances  for  a  new  house,  and  expresses  his  surprise  that  Grotius  should 
have  fallen  into  the  common  error  on  this  point  in  his  Manudnct,  2.  48. 
And  see  Menzies'  Cape  of  Good  Hope  Reports^  vol.  1.  page  327.  The  Dutch 
Law  is  made  clear  in  tne  Notes  by  Groenewegen  to  Orotius*  Manudnct 
(reproduced  in  Herbert's  Translation)  and  by  Vanderkeesel  Thee.  147. 
See  Herbert's  Grotius,  page  262. 

t  Van  Leeuwen,  however,  in  the  Censnru  ForensU,  part  1.  lib.  4,  cap. 
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denied  that  both  the  Koman  Law  and  our  own  usages  allow 
retention  [lien]  to  the  possessors  of  things,  moveable  or 
immoveable,  and  to  the  artificers  of  many  kinds  of  moveable 
things  which  they  have  repaired  and  improved  at  their  cost  and 
labour,  not  only  against  other  creditors  of  the  owners  of  the 
things  improved,  but  also  against  the  owners  themselves ;  so 
that  they  are  neither  liable  to  restore  them  to  the  owner,  nor 
to  a  curator  bonis  of  a  bankrupt  debtor,  unless  they  have  been 
fully  satisfied  in  what  is  due  to  them  for  the  labour  or  meliora- 
tions, as  stated  in  the  title  de  compensationibm,  num.  20.  21 
[Lib.  16.  tit.  2  §§  20.  21.] 

§  29.  Besides  the  legal  hypothecs  given  by  the  Boman 
Law  and  already  expoimded,  there  are  certain  others  which  have 
been  introduced  in  modem  usage  either  tacitly  or  by  statutes. 
For  in  the  Civil  Law  indeed  no  hypothec  was  conceded  by  law 
to  those  who  have  lent  for  the  construction  or  furnishing  or 
repair  of  a  ship,  but  only  a  privilegiwn  [i.e.,  right  of  prefer- 
ence] among  chirographarii,  by  virtue  of  which  they  ranked 
after  the  Fisc  when  it  had  a  legal  hypothec ;  Dig.  42.  B.fr.  26. 
fr.  34  (de  reb.  autorit.  jud.  possid.),  and  therefore  they  had  to 
protect  themselves  by  a  conventional  hypothec ;  and  as  refer- 
ring to  such  an  express  hypothec  must  be  imderstood  the  texts 
in  Dig.  20.  4./r.  5.  6  (qui potior,  in  pign.),  Novell,  cap.  97.  §  8, 
in  which  indeed  no  question  is  made  as  to  who  have  or  have 
not  a  tacit  hypothec,  but  only  as  to  who  are  preferential 
(potiores)  in  mortgage,  supposing  them  to  have  a  right  of 
hypothec ;  but  whether  they  have  that  from  convention  or 
from  law  is  not  defined  there,  but  in  other  laws.  If  you 
should  say  that  the  Romans  were  not  ignorant  of  the  import- 
ance to  the  State  of  shipping.  Dig.  14.  1.  fr.  1.  §  23  (de 
exercitor  act.),  I  reply  that  on  that  consideration  they  were 
induced  to  give  a  preference  to  such  creditors  in  competition 
with  chirographarii,  but  not  an  hypothec.  Compare  Vinnius 
select,  quaest.  lib.  2.  cap.  4 ;  Bronchurst  enant.  cent.  2.  assert.  76. 
But  by  modem  usage,  on  the  contrar}%  an  hj^pothec  over  the 

9.  §  5,  says  that  though  it  is  the  common  opinion  among  Doctors  that  the 
hypothec  is  restricted  to  the  repair  of  a  nouse  or  edmee,  and  does  not 
extend  to  a  ship  or  other  thing,  nevertheless  it  is  **  received"  that  the 
same  law  appHes  to  what  is  spent  on  a  ship,  or  any  other  things  in  neces- 
sary repairs,  provided  it  be  proved  that  the  money  was  lent  and  expended 
ad  nectssariam  ret  conservationem,  and  he  cites  a  number  of  autnors  in 
support  of  this  proposition.  The  passage  he  cites  from  Matthaeus  de 
auction.  1.  19.  35  certainly  does  not  bear  out  this  general  statement,  for 
that  is  limited  to  the  case  of  ships,  and  is  wholly  silent  as  to  anything 
else.  There  is  probablv  a  confusion,  such  as  is  mdicated  above  by  our 
autiior,  between  Hypothec  (pignus)  and  Lien  (Jus  retentionU). 
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ship  itself  is  equally  competent  to  those  who  have  made 
advances  for  the  repair  of  the  ship  as  to  those  who  do  so  for 
the  repair  of  houses ;  as  with  us  [in  Holland] ,  the  public  well- 
being  is  maintained  by  the  number  and  strength  of  our  ship- 
ping, which  carries  on  our  commerce  with  widely  separated 
nations  beyond  Africa  and  the  Indies,  whence  the  principal 
source  of  money,  the  sinews  of  war  and  chief  aid  to  the 
consolidation  of  Empire.*  Hugo  Grotius  Mamid,  ad  Juiis- 
prvd.  HolL  lib.  2.  cap.  48.  n.  14 ;  Ant.  Matthaeus  de  auction, 
lib.  1.  cap.  19.  n.  35 ;  Simon  Van  Leeuwen  cens.  for.  part  1. 
lib.  4.  cap.  9.  n.  7. 

§  30.  Moreover,  a  ship  is  also  [tacitly]  bound  to  the 
owners  of  goods  for  their  value,  when  they  are  soldt  by  the 
master  under  urgent  necessity  ;  but  not  for  longer  than  a  year 
and  day,  if  the  ship  belongs  to  another  [than  the  master].! 
Wisbuyaee  Zee-Rechten.  art.  40.  41 ;  Grotius  d.  lib.  2.  cap.  48. 
n.  25.  26 ;  IMatthaeus  d.  lib.  1.  cap.  19.  n.  58.  ante  med.  et  in 
pa/roem.  Belgar.  Jurisc.  pavoemia  7.  n.  13.  fere  in  fine.  Also 
to  aocii  nautici  [seamen]  sailing  to  the  East  or  West  Indies  [a 
tacit  hypothec  is  given]  over  the  ship  to  which  they  have  contri- 
buted their  labour,  and  over  the  goods  carried  in  it,  so  far  that 
if  the  ship  perish  with  the  goods,  their  claim  to  hire  ceases. 
Artikel'Brief  van  d*  Oost-Indische  Compagnie.  ann.  1672.  art.  40 
and  42.  vol.  3.  placit.  pag.  1316.  Artikel-Brief  van  de  West 
Indische  Compagnie.  ann.  1675.  art.  18.  d.  vol.  3.  pag.  1848. 
This  hypothec  had  previously  been  attributed  by  Grotius  in 
general  terms  to  all  seamen  wherever  navigating.  ("  Socii 
nautici  quocunque  navigantes '')  d.  lib.  2.  cap.  48.  n.  24. 
[Herbert's  Translation  of  Grotius'  Manuditct.  p.  263.]  § 

§  31.  Further,  a  legal  hypothec  is  given  to  a  univer»itas 
[or  group]  of  fields  enclosed  by  or  supplied  with    [common] 

*  Matthaeus  gives  the  same  reason  of  public  polity  for  this  legal 
hypothec  in  Holland :  **  Quoniam  rei  navalis  imprimis  stvdioaa  est  Hollan- 
dia,^* — De  auction,  ut  at. 

t  **  Vel  aversis  "  {diverted).    Matthaeus  de  audum,  ut  cit. 

X  Si  navis  ali'ena  sit.  See,  however,  Grotius,  2.  48.  §  20  (Herbert's 
Translation,  p.  264)  and  Matthaeus  ut  cit, 

§  In  this  passage  our  author  does  not  distinctly  say  whether  there  is 
a  tacit  hypothec  over  the  ship  and  goods  for  both  freight  and  seamen's 
hire.  It,  nowever,  extends  to  both,  Matthaeus  de  auction,  I.  19.  58;  where 
he  sa^s,  **Tacitam  hypothecam  mores  concedunt  etiam  nautae  ej  usque 
famuHs  in  nave  et  mercibus,  pro  consequenda  vectura  et  mercediius 
operarum.'^  Grotius  2.  48.  19.  omy  mentions  freight  (Herbert's  Transla- 
tion, pag.  263).  The  words  of  Voet  I  have  rendered  by  **  claim  to  hire" 
are  mercedis  exactio. 
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dams,  over  each  of  the  lands  comprised  in  the  universitas, 
for  the  repair  of  dams,  water- courses,  mills,  and  the  like. 
Neostadius  Cwriae  HoU.  decis.  24.  et  85.  Grotius.  lib.  2. 
cap,  48.  n.  18.  Matthaeus  d.  lib.  1.  cap.  19.  n.  12  et  58 
in  med.  Responsa  Jurisc.  Holl.  part  1.  consil.  197.  To 
a  person  over  the  property  of  one  whom  he  has  ransomed 
from  the  Turks  or  other  barbarians  [for  the  amount  of 
ransom  paid]  ;  in  the  same  way  as  by  the  Roman  Law  a 
person  ransomed  was  so  bound  by  a  kind  of  quasi-pignus 
to  his  deliverer  that  he  might  be  validly  bequeathed  to 
himself.*  Dig.  80  {de  Legatis  J.),  fr.  48.  §  vlt.  Dig.  28. 
l./r.  20.  §  1  {qtd  testam.  facere  poss.).  Cod.  8.  51.  fr.  8.  fr. 
11  {de  postlimin.  revere,  et  redempt.).  See  V  Ordonnatice  de 
Louis  XIV.  d.  Vann.  1681,  touchant  la  Marine,  liv.  3.  tit.  6. 
art.  18.  Ant.  Matthaeus  d.  lib.  1.  cap.  19.  n.  40.  Also  to  those 
who  have  sold,  ceded,  or  transcribed  a  share  in  the  East  or 
"West  India  Company,  over  the  share  transferred,  in  security 
of  the  unpaid  price  if  credit  has  been  given  for  it,  as  is  pro- 
vided for  by  various  Ordinances  collected  in  vol.  1.  placit.  HoU, 
pag.  155,  et  seq.  pa^.  665,  666,  and  by  the  most  recent  enact- 
ment, ann.  1677.  16  September,  vol.  3.  pag.  1807.  Lastly,  to 
linen  bleachers  (Linnen  en  Garen  Bleeckers)  an  hypothec, 
preference,  and  right  of  retention  [lien]  for  their  hire  have 
been  given  in  Holland,  so  that  they  are  preferred  to  all  other 
creditors  of  the  owners  of  the  cloth,  whether  the  hire  be  owing 
for  cloth  which  is  still  in  their  possession  or  for  what  has 
been  already  returned  to  its  owners;  nor  do  they  lose  that 
right  of  lien  by  the  owner  obtaining  a  rescriptwn  moratoiium^j: 
or  the  benefit  of  (fessio  bonorum;  nay,  if  the  owner  of  cloths 
which  have  been  already  returned,  being  still  indebted  on 
account  of  them,  has  given  them  out  to  other  persons  to  be 
bleached,  the  statute  provides  that  the  right  of  preference  is  to 
extend  even  to  what  has  been  so  entrusted  to  another.     Placit. 


*  This  proposition,  somewhat  paradoxical  as  it  seems  at  first,  will  be 
better  understood  from  the  following  texts:  **  The  -sfor^  potestas  is  applied 
not  only  to  children  who  are  under  the  paternal  authority,  but  also  to  a 
person  whom  one  has  delivered  from  the  enemy ;  for  though  not  a  slave, 
ne  is  retained  by  a  kind  of  bond  {vinculo  quodam)  tiU  he  pays  the  price 
[of  his  ransom].  IXg.  28. 1.  20.  §  1.  *'  A  person  who  is  redeemed  from 
the  enemy  may  be  bequeathed  to  himself,  and  the  bequest  avails  to  his 
liberation  from  the  bond  of  the  pledge  which  his  redeemer  has  in  him." 
Dig.  30.  43. 

t  Rescn'ptum  moratorium;  a  rescript  from  the  Chief  of  the  State 
gjranted  with  consent  of  the  majority  (in  value)  of  the  creditors,  whereby 
time  is  granted  to  a  debtor  to  discharge  his  debts  on  furnishing  security : 
somewhat  analogous  to  a  **deed  o?  arrangement"  in  bankruptcy  or 
Hquidation.     See  Lih,  42.  tit.  3.  n,  14. 
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Ordin.  HoU.  20.  Jantiar.  1614,  vol.  1.  placitor.  pag.  1222.  etseq. 
et  pUicit.  anni  1677,  8  April,  vol.  8.  placitor.  pag.  589. 

§  82.  The  detention  by  public  authority,  or,  as  it  is  called, 
arrest  of  person  and  property  does  not,  however,  with  us  [in 
Holland],  give  to  the  arresting  creditor  any  right  of  hypothec 
or  of  preference,  as  has  been  shewn  more  fully  in  the  title 
de  m  jus  vocando,  n.  64  [Lib.  2.  tit.  4].  Neither  does  the 
acknowledgment  in  the  course  of  a  suit  of  a  document  of  debt, 
though  elsewhere  a  contrary  rule  is  observed,  as  noted  by 
Matthaeus  de  atwtion.  lib.  1.  cap.  20.  n.  tdt.  Ant.  Faber  de 
error,  pragmat.  decad.  1.  err.  1.  n.  17  et  seq.  Neither  does  a 
judicial  decree  [give  a  hypothec  or  preference]  to  a  party  who 
has  obtained  judgment  against  a  debtor,  so  long  as  no  property 
has  been  seized  in  execution  of  the  judgment.*  Dig.  42. 
l.fr.  61  (de  re  judicata).  After  the  seizure  of  the  property,! 
that  person  is  preferential  who  first  caused  it  to  be  seized  and 
discussed,  according  to  the  rule  "  prior  tempore  potior  jure  est," 
provided  this  has  been  done  without  any  irregularity  {recte  et 
non  vitiose).  Ant.  Faber  lib.  7.  tit.  20.  dejin.  5.  et  lib.  8.  tit.  8. 
dejin.  2  et  21;  Peckius  de  jure  sistendi,  cap.  40.  n.  8.  4 ; 
Besponsa  Jurisc.  Holl.  part  8.  vol.  2.  consU.  189.  In  Holland, 
however,  no  preference  over  other  creditors  arises  from  the 
inchoate  execution  of  a  judgment,  but  only  from  the  time  it  has 
been  carried  through  to  an  end  and  payment  been  obtained  [in 
satisfaction  of  the  judgment  debt],  so  that  persons  who  come 
forward  pending  execution  already  commenced  by  another 
creditor  concur  [rank]  with  the  judgment  creditor  in  the  proceeds 
of  the  property  seized  {in  captis  pignoribvs).l  Groenewegen 
ad.  I.  10.  ff.  qui  pot.  in  pign.  (20.  4) ;  Leeuwen  Cens.  for. 
part  1.  lib.  4.  cap.  9.  n.  tdt  et  cap.  11.  n.  1.     On  the  other 

*  Literally,  '*  bo  long  as  pledges  have  not  been  taken  for  the  purpose 
of  enforcing  the  judgment.'*  This  was  called  PignorU  Capio,  and  was  one 
of  the  modes  of  compelling  compliance  with  a  decree  in  a  personal  action. 
See  for  particulars  as  to  this  process,  Colquhonn's  Bornan  Civil  Law, 
§  2.359  et  $eq.  Posters  Gains,  rv.  26  (p.  421).  It  is  analagous  to  the 
ordinary  execution  against  property  of  modem  law,  which  indeed  in  the 
law  of  Holland  retams  the  name  of  Capio  pignorum.  A  very  .lucid 
stunmary  of  the  process  and  law  on  this  subject  in  Holland  is  given  by 
Matthaeus  in  chap.  6.  (see  also  chap.  5.)  of  Lib.  1  of  his  work  De 
Attctionihus, 

t  *'  Captia  pignorihtis  :*^  "after  seiziu^  of  pledges."  See  preceding 
note. 

X  Matthaeus  points  out  that  this  is  a  feature  which  the  *'  Seizure  of 
Pledges/*  or  **  Execution  "  of  the  Law  of  Holland,  has  in  common  with 
the  obsolete  missio  in  possessionem  of  the  Boman  law,  which,  when  granted 
to  one,  enured  to  the  benefit  of  all  the  debtor's  creditors.  See  ae  aud. 
cap.  6.  c.  16. 

C.P.  A  A 
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hand  some  statutes  give  a  privilege  of  preference  among 
chirographarii  to  a  successful  suitor  even  before  the  levy  in 
execution  {captapignora)^  and  if  the  goods  of  a  debtor,  defendant 
in  an  action,  have  been  detained  under  arrest,  a  right  of  hypothec 
arises  to  the  successful  creditor  immediately  from  the  time 
that  judgment  is  pronounced,  as  shown  by  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  20.  n.  11  et  17;  Wassenaar  pract.jud. 
cap.  22.  n.  75  in  med.  et  n.  76.  This,  however,  is  not  to  be 
admitted  unless  clearly  provided  for  by  statutes  or  sanctioned 
by  the  inveterate  use  of  the  Court;  for  property  cannot  be 
considered  as  having  been  seized  in  execution  of  a  judgment, 
which  the  plaintiflF  has  only  caused  to  be  arrested  by  public 
authorit}'  with  a  view  to  founding  jurisdiction,  or  at  the  most 
of  conserving  the  property  {rei  servandae  gratia),*  and  against 
which  no  execution  can  be  directed  until  the  lapse  of  the  several 
**  delays,"!  whether  longer  or  shorter,  required  by  law  or  custom. 

§  88.  Similarly,  bj'  our  usages,  no  legal  hypothec  is  given 
to  the  owner  of  stolen  property  which  has  not  been  found,  and 
so  cannot  be  vindicated,  over  the  property  of  the  thief  or 
robber,  for  recovery  of  the  value  of  the  things  stolen,  nor  over 
the  things  purchased  by  the  thief  with  stolen  money ;  and  no 
privilege  [preference]  even  seems  to  be  given  to  him  among 
chirographarii,  as  to  which  see  further  the  title  qui  pot.  in  pign. 
(Lib.  20.  tit.  4).  n.  87.  And  although  for  the  reasons  stated 
in  the  title  pro  socio  {Lib.  17.  tit.  2)  n.  22,  the  other  partners 
are  preferential  in  the  property  actually  belonging  to  a  partner- 
ship, when  one  of  them  has  made  a  cessio  bonorum  [as  a  bankrupt] 
who  had  already  obtained,  on  any  account,  [more  thant]  the 
whole  share  to  which  he  was  entitled  by  right  of  partnership, 

♦  '*  Bet  servandae.^*  This  was  one  of  the  three  kinds  or  objects  of 
**  missio  in  possessionem"  By  the  word  **  rei  **  is  meant  whatever  is  due  to 
a  creditor  on  any  account  in  the  wide  sense  of  the  term  '*  creditor."  The 
process  was  afforded  by  the  Praetor  against  the  goods  of  debtors  who  had 
absconded  or  who  were  absent,  or  who  did  not  defend  the  action  brought 
by  the  Plaintiff,  and  in  other  cases ;  and  in  favour"  of  either  absolute  or 
conditional  creditors.  See  Pothier's  Pandect,  Justin,  lib.  42.  tit.  4.  Its 
place  is  supplied  m  the  Dutch  law  by  arrests  and  sequestrations.  See 
Voet  ad  Pand.  42.  4.  n.  6 ;  and  Matthaeus  de  auction,  lib.  I.  cap.  19.  n.  60 
et  61 ;  and  lib.  1.  cap.  6.  n.  9.  10. 

t  Terms  to  plead,  &c. ;  in  this  case  the  terms  allowed  for  compliance 
with  the  **  denimciation  "  or  notice  to  satisfy  the  judgment. 

X  These  words  are  wanting  in  both  the  editions  used  in  this  trans- 
lation (the  folio  edition,  1723,  and  the  less  caieful  8vo.  edition  of  1778), 
but  they  will  be  found  in  the  passage  cited  from  the  title  on  Partnership, 
and  appear  to  be  necessary  to  complete  the  sense.  Whei-efore  for  **  qui  jam 
totam  suam  partem  consecutus  "  in  the  text,  we  should  read  **  jam  ULTBA 
sttam partem"  as  in  Lib.  17.  tit.  2.  n.  22. 


Digitized  by  LjOOQIC 


THE   PLACE  THE  LAW  OF   WHICH  GOVERNS.  355 

— nevertheless  in  the  other  [separate]  property  of  such  a 
partner  they  have  neither  a  right  of  tacit  hypothec  nor  any 
preference  among  chirographarii  for  what  he  (the  insolvent 
partner)  had  obtained  above  his  own  share,  and  had  not  con- 
tributed, and  so  owed  to  the  partnership;  since  neither 
hypothec  nor  any  personal  privilege  is  given  by  law  to  them, 
nor  can  any  ground  of  preference  be  inferred  from  the  nature 
of  partnership.  For  grant  it  that  partnership  is  a  sort  of 
confraternity,  yet  no  preference  is  to  be  deduced  from  that  fact, 
for  none  is  admitted  in  the  goods  of  relations  on  the  ground  of 
propinquity  of  blood,  either  to  true  brothers  or  to  parents  or 
children  who  are  creditors.  See  Ant.  Matthaeus  dis  auct.  lib. 
1.  cap.  19.  n.  57.  Lastly,  neither  does  a  person  to  whom  an 
annual  rent  to  be  paid  from  a  certain  land  has  been  sold  have 
an  hypothec  or  preference  in  the  land,*  if  it  has  not  been 
specially  mortgaged  for  such  annual  payment,  and,  according 
to  our  usages,  solemnly  mortgacred  before  the  local  tribunal. 
Arg.  Dig.  18.  1.  fr.  ult.  §  1  (de  contrah.  emt.);  Dig.  30  {de 
Legatis  I.)  fr.  96.  pr. ;  Dig.  32  {de  Legatis  III.)fr.  27.  §  ult. ; 
Jacob  Thomingius  decis.  17.  n.  11 ;  Brunnemannus  ad  d.  L 
uLt.  §  ult.  Dig.  de  contrah.  emt.  Dissent. ;  Sande  decis.  Frisic. 
lib.  8.  tit  12.  dejin.  8. 

§  34.  With  respect  to  the  question  whether  or  not  such 
or  such  a  person  is  entitled  to  a  legal  hypothec,  regard  must 
be  had  in  the  case  of  moveables  to  the  law  of  the  place  of  the 
domicile  of  the  debtor  whose  goods  are  sought  to  be  aflfected 
by  it ;  for,  wherever  they  may  be  found,  they  are  considered 
[by  a  fiction  of  law]  to  be  there  where  he  has  his  domicile,  as 
I  have  said  in  the  title  de  constitut.  princip.  parte  altera,  de 
statutis  [Lib.  1.  tit.  4.  part  2]  n.  11.  But  with  respect  to 
immoveable  property,  regard  must  rather  be  had  to  the  law  of 
the  place  in  which  the  debtor's  immoveable  property  is  situated ; 
for  it  is  certain  that  a  **real"  right  cannot  be  constituted  by 
the  law  of  one  place  in  immoveables  (which  cannot  change 
their  sitet)  situated  in  another  place.  This  is  discussed  at 
length  by  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  21.  n.  35  et 
seq. ;  Rodenburch  de  jure  conjugum  tract,  praelimin.  de  statu- 
torum  diversit.  tit.  2.  cap.  5.  n  16.  pag.  90  et  seq. ;  Carpzovius 
deJin.  forens.  part  1.  constit.  28.  deJin.  9 ;  Paulus  Voet  de 
statutis,  sect.  9.  cap  2.  n.  8. 

*  The  *'  anDUus  reditus  "  here  referred  to  must  be  distinguished  from 
the  **  annuus  census"  spoken  of  in  §  27  ardey  the  latter  being  an  irre- 
deemable charge  on  the  land  and  giving  a  legal  hypothec.  See  note  ante 
to  §  27,  p.  346. 

t  *'  Situm  non  mutantia." 

A  A  2 
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QUAE  RES  PIONORI  VEL  HYPOTHECAE   DATAE 
OBLIGARI  NON  POSSINT. 


WHAT  THINGS  CANNOT  BE  BOUND  BY 
PLEDGE  OR  HYPOTHEC* 


[COD.  LIB.  8.   TIT.  17.1 


SUMMARY. 


1.  What  thiogs  may  be  given  in 
mortgage  ? — The  mor^ge  of  things 
extra  commercmm : — The  mortgage 
of  Moveables ;  Immoveables ;  Debte  ; 
Instruments  of  Purchase; — Offices; 
Servitudes  ; — a  Pledge  -  right ; — 
Agria  acUcriptHiorum  ;  —  JPeuds, 
under  ancient  and  modem  law. 

2.  Whether  the  following  may- 
be mortgaged : — ^Things  in  litiga- 
tion ; — iSiings  under  judicial  arrest 


or  sequestration; — Soldiers'  arms; 
Prizes   for   Athletic   Sports; — ^the 

Property  of  a  pupil ,  without  judicial 
ecree;— oxen  and  agricultural  im- 
plements ? 

3.  Not  the  property  of  another 
[without  his  consent].  Whether 
and  how  far  joint  property  may  be 
bound,  and  remain  so  after  division, 
if  mortgaged  to  the  Fisc, — or  to  a 
private  party? 


♦  As  indicated  elsewhere  the  words  Pignus  (here  translated  Pled^) 
and  Hypotheca,  when  thus  contrasted,  strictly  signify  the  distinction 
commonly  imderstood  between  the  E^glish  words  **  Pawn  "  and  '*  Mort- 
gage " ;  for  by  strict  law  Pignus  was  the  riffht  given  to  a  creditor  of 
poBsesaing  a  thmg  in  security  for  a  debt  and  of  selBng  it,  and  Hypothec, 
or  Pignus  without  })ossession,  an  innovation  protected  by  the  equity  of 
the  Stwtor.  But  Pipius  being  used  in  the  Civil  Law  mostly  as  a  generic 
term  for  both  these  rights,  Pignus,  Pledge,  and  Mortgage  are  used  indis- 
criminately in  the  translation  of  this  title ;  Hypothec  beinfi^  retained  for 
the  spedalised  form  of  pledge  or  mortgage  in  which  the  debtor  retains 
possession  of  the  propeiiy  mortgaged.  **  Mortgage  *'  has  the  advantage 
of  being  the  least  ambiguoxis  generic  term. 
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4.  Cases  in  which  the  mortgage  ga^; — considered  both  in  respect 
of  another's  property  holds  good,  to  immoveable  and  moveable  pro- 
It  becomes  valid  tUi  liter*  whenihe  perty  P 
mortgager  has  acquired  the  owner-  .  ^  , .  ,  ., 
shiprShough  the  creditor  knew  /.  Oases  m  whi^  the  mortgag;e 
[at  the  time  of  the  mortgage]  that  of  another's  pronerty  is  vahd  though 
It  was  another's.— The  law  when  m^e  without  the  owner's  consent, 
the  same  thing  has  been  mortgaged  ^^  tnough  the  mortgager  does  not 
to  different  persons  at  different  acquire  the  ownership  :—morte^ 
times  by  one  not  the  owner,  but  ^J^^.  agent  of  the  property  of  his 
who  subsequently  becomes  owner  prmcipal  ;--by  a  public  officer  of 
of  it  ?— The  right  which  the  creditor  ^^  property  of  the  State ;— by  a 
has,  if  the  mortgagor  never  acquires  non-owner  when  the  true  owner 
the  thing  mortga^P  fraudulentiy  conceab  his  right  ;— 

Our  usa^  m  the  cases  of  a  person 

6.  Whether  a  mortgage  becomes  mortgaging  another's  property  to  a 

valid  (convalesces)  if  a  teistator  has  Banker ; — a  husband   mortgaging 


boimd  the  thing  of  Titius,  and  he  the  property  of  his  wife — a  widow 

(Titius)    afterwards    becomes    the  mortgaging  the  moiety  of  a  feud 

testator's  heir  P  purchased  during  the  subsistence 

of   Uie    marriage,    cuid  which    is 

6.  How    far   the    mortgage    of  subject  to  the  matrimonial  com- 

another's  property  convalesces  bjr  munity. — ^The  law  when  one  mort- 

our  usages,  wnen  the  ownership  is  gages  a  thing  lent  or  hired  to  or 

subsequently  acquired  by  the  mort-  deposited  with  him. 

§  1.  Gaius  lays  down  the  rule  respecting  the  things  which 
may  be  mortgaged  in  Dig,  20.  1.  fr,  9-  §  1,  where  he  says  that 
"  whatever  admits  of  purchase  and  sale  also  admits  of  pledge." 
To  which  corresponds  the  converse  nile  of  Marcianus,  viz., 
"  what  one  cannot  purchase  because  it  is  not  in  commerce, 
cannot  be  taken  by  him  in  pledge."  Dig.  h.  t.  fr.  1.  §  tdt. 
Whence  neither  sacred  nor  religious  things  can  rightly  be 
bound  in  pledge,  Cod.  8.  17. /r.  8  (ft.  t.) ;  Cod.  1.  2./r.  21  (de 
sacro  sanct.  eccles.) ;  nor  a  free  man,  for  it  is  inhuman  for  free 
men  to  be  compelled  to  be  slaves  to  creditors  on  account  of 
debt ;  and  penalties  have  been  appointed  against  those  who 
knowingly  take  a  jUimfamilias  from  a  pai'ent  in  pledge.  Dig. 
h.  t.fr.  ult. :  Cod.  ft.  t.  (8.  17)  fr.  12;  and  Cod.  4.  10.  Auth. 
*^uno'*  (de  oblig.  et  act.).  And  therefore  one  redeemed  with 
another's  money  from  the  enemy  is  said  to  be  bound  to  his 
ransomer,  not  actually,  but  **  as  if  by  right  of  a  natural  pledge, 
and  '*  by  a  soH  of  boiid,''\  Dig.  28.  1.  fr.  20.  §  1  (qui  testam. 
fac.  po88.) ;  Cod.  8.  51.  fr.  2  (de  postlim.  reversis).  For  the 
rest,  there  may  be  given  in  pledge  things  moveable  or  im- 
moveable; corporeal  or  incorporeal,  as  debts  and  rights  of 
action,  so  that  a  creditor  who  is  mortgagee  of  a  debt  is  entitled 

♦  Id  esty  not  indeed  in  the  **  direct "  but  in  the  **utilis"  action.    See 
Dig.  20.  1.  22.    See  footnote,  p.  358. 

t  **  Velut  naturalis  pignoris  jure  "  et  **  vinculo  quodam,^^ 
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to  *' utiles  actiones''*  [against  his  debtor's  debtor],  Dig.  13.  7. 
fr.  18  (de  pignorat  act.) ;  Cod.  8.  17. /r.  4  (ft.  t.) ;  Dig.  20.  1. 
fr.  20  {de  pign.  et  hypoth.) ;  add  tide  1.  n.  17  ;  purchase  deeds, 
the  mortgage  of  which  is  considered  to  be  a  mortgage  of  the 
things  themselves  comprehended  in  them,t  Cod.  8.  17  (ft.  t.) 
fr.  2;  Cod.8.  54.  fr.  1  {de  donation); — a  saleable  office,  Novell. 
97.  cap.  4 ;  Cujaccius  ad  Novell.  53.  part  4 ; — a  right  of  emphy- 
teusis or  of  superficies,  Dig.  20.  4.  fr.  15  {qui  pot.  in  pign.) ; 
Dig.  13.  7.  fr.  16.  §  ult.  {de  pignorat.  act.) ;  Dig.  20.  1.  fr. 
13.  §  S.fr.  31  {depignor.  et  hypoth.) ; — the  right  itself  of  pledge^ 
when  a  creditor  gives  a  pledge  in  pledge,  Cod.  8.  24  {si  pignus 
pignori  datum  sit.) ; — the  right  of  usufruct,  whether  created  or  to 
be  created.  Dig.  20.  1.  fr.  11.  §  2;  Castillo  Sotomajor  de 
usufructUy  cap.  70  ;  Bacchovius  de  pignorih.  lib.  2.  cap.  6 ; — 
praedial  servitudes,  in  accordance  with  the  distinctions  stated 
in  the  title  Communia  Praediorum  {Lib.  8.  tit.  4)  n.  8.  And 
although  feuds  could  not,  according  to  the  written  Feudal 
Customs,  be  bound  by  pledge  or  hypothec  without  the  consent 
of  the  dominvs  directus,  lib.  2.  feud,  tit  55,  which  law  still 
holds  good  in  '*  feuda  recta''  and  sometimes  also  in  the  fields 
of  adscriptitiil  also,  a  mortgage  cannot  be  created  without  the 
consent  of  the  owners,  as  testified  by  Sande  de  feudis  Gelriae 
tractat.  praeliminariiy  cap.  1.  n.  34 ;  Lamb.  Goris  adversar. 
tract,  part  1.  cap.  13.  n.  14.  vers.  3, — nevertheless  in  our 
hereditary  feuds  the  consent  of  the  lord  is  not  necessary; 
provided  the  mortgage  is  solemnly  made  before  the  feudal 
court,  as  has  been  said  in  tit.  1.  n.  9. 

§  2.  But  things  in  litigation  cannot  be  rightly  mortpraged 
except  so  far  as  they  can  be  sold,  at  least  the  mortgage  will  not 
operate  to  the  prejudice  of  the  person  who  has  instituted  the  suit 
respecting  them.  Dig.  ft.  t.fr.  1.  §  2.  Much  less  a  thing  which 
has  been  already  sequestrated  in  execution  [of  a  judgment]  by 
public  authority;  or  even  detained  under  arrest  with  a  prohibi- 
tion against  alienation  ;  Badelantius  Curiae  Ultraject.  decis.  15 
et  27 ;  Responsa  Jurisc.  HoU.part  2.  consil.  85 ; — nor  the  arms  of 

*  ** Utiles"  actions — i.e.,  not  the  **direct"  actions  flowing  directly 
from  thejvs  ciHle;  for  by  the  strict  law  debts  and  other  rights  could  not 
be  pledged,  as  incorporeal  things  cannot  be  physically  possessed  and  there- 
fore cannot  be  the  subjects  of  **  pignus  "  (a  word  said  to  be  derived  from 
jrmgntiSy  the  closed  fistj.  But  the  Praetor  sustains  pledges  of  these 
moorporeal  things,  ana  attributes  a  quasi  possession  of  them  to  the 
mortgagee,  when  he  concedes  to  him  the  power  of  exacting  payment  of 
the  debt.    And  see  footnotes  to  pages  99,  161  and  249. 

t  The  "  equitable  "  mortgage  of  the  English  law. 

X  Cultivators  boimd  to  the  land  and  forming  as  it  were  parts  of  it  and 
transferable  with  it — serfs. 
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soldiers.  Arg.  Dig.  49. 16.  fr.  14.  §  1  (de  re  militari) ;  Krygs- 
Ordonnantie  van  der  Grave  van  Lycester,  14  Feb.  1586,  art.  21. 
vol.  2.placit.Holl.pag.  165  and  Militairen  Artikel-BrieJ,  18  Atig. 
1590.  art.  71.  72.  d.  vol.  2.  ^ogf.  196 ;  ArtikeUBHef  ter  Zee, 
27  April,  1629,  arf.  63.  d.  vol.  2.  ;)a^.  196 : — nor  the  chance  of 
prizes  for  athletic  sports,  Cod.  8.  17./r.  5,  though  prizes  already 
won  may  be  seized  in  execution  of  a  judgment,  Dig,  42.  1. 
fr.  40  {de  re  judicata) ;  nor,  according  to  some,  the  stipends  of 
soldiers  and  clerg}%  Cod.  7. 53. /r.  4  ;*  Cujaccius  ad  noveU.  53. 
j)ar<  4 ;  Wassenaar  proci.  ^'wd.  cap.  22.  n.  34  ;  nor  the  goods  of 
pupils,  without  [judicial]  decree.  Dig.  27.  9./r.  9.  §  uLt.fr.  2 
(de  re6.  €or.  ^wit.  «ui.  tut.vel  cura  sunt  sine  decreto  non  alienandi), 
unless  they  are  moveables,  and  the  money  for  which  they  are 
mortgaged  is  applied  to  the  uses  of  the  pupil ;  but  otherwise  if 
applied  for  the  benefit  of  the  tutors.  Dig.  13. 7.  jr.  16  {de  pignorat, 
act.)  junct.  Cod.  8.  17  {si  res  aiiena  pign.  data  tit.  fr.  pen.) ; — 
Neither  can  cattle  for  ploughing  or  rural  purposes,  nor  agricul- 
tural instruments,  Cod.  8. 17.  fr.  l.fr.  8.  et  auth.  ^*  agrictdtores'* 
{h.  t.),  but  they  may  probably  be  seized  in  subsidium  in  execu- 
tion of  a  judgment,  when  there  is  a  deficiency  of  other  things ; 
Ant.  Faber  Cod.  lib.  8.  tit.  6.  defin.  16 ;  Groenewegen  ad.  Cod. 
h.  t.fr.  7  (8. 17),  and  this  is  expressly  provided  for  in  Zealand, 
Instructie  voor  de  Deurwarders  van  Zeelant.  29  June,  1607,  art. 
19.  vol,  2.placit.  HoU.  pag.  11.  34 ;  and  in  the  same  way  there 
is  nothing  to  prevent  all  these  being  mortgaged  by  a  cultivator 
to  the  owner-lessor  for  the  rents  of  a  rural  tenement,  by  express 
agreement,  for  so  there  is  the  less  reason  to  apprehend  the 
abandonment  of  the  cultivation.  Arg.  Cod.  4.  65  {de  locato). 
And  indeed  that  instruments  of  agriculture  are  also  included  in 
a  mortgage  of  the  lands  themselves,  as  accessories,  appears  from 
Dig.  20.  1.  fr.  32.  de  pignor.  et  hypoth.  Lastly,  that  by  our 
own  usages  and  those  of  others,  these,  as  much  as  anything 
else,  may  be  pledged,  is  shown  by  Gothofredus  ad  d.  1. 7.  c.  h.  t. ; 
Leeuwen  cens.for.  part  1.  lib.  4.  cap.  7.  n.  vlt. 

§  3.  As  respects  the  property  of  another  person,  this 
cannot  be  mortgaged  against  the  will  of  the  owner.  Cod.  8.  16. 

fr.  6  {si  aliena  res  pign.  data  sit.) ;  Arg.  Dig.  20.  l./r.  15.  §  1. 
de  pignor.  et  hypothec.  In  which  respect  Pledge  differs  from 
Sale,  for  another  person's  property  may  be  sold.   Dig.  18.  1. 

fr.  28  {de  contr.  emt.).  For  although  that  which,  because  it  is 
in  commercio,  admits  of  sale  also  admits  of  pledge.  Dig.  d.fr.  9, 
§  1  (de  pign.  et  hypoth.)  junct.  Dig.  h.  t.  fr,  1.  §  2,  yet  every 

♦  See,  however,  Brunnemannus  on  this  passage  of  the  Cod.  as  to  tlie 
liability  of  these  to  execution  when  there  is  no  other  property. 
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one  who  may  sell  a  thing  has  not  also  the  right  of  mortgaging 
it.  For  since  from  the  very  nature  of  pignus  and  hypothec 
a  jus  pignoris  and  therefore  a  jus  in  re  is  due  to  the  creditor, 
it  is  necessary  that  he  who  means  to  give  another  a  right  of 
pledge  should  himself  have  a  jus  in  re ;  but  a  vendor  creates 
no  jus  in  re,  and  by  the  contract  of  sale  only  contracts  a  per- 
sonal obligation  to  deliver  the  thing ;  for  which  purpose  there 
is  no  need  that  he  should  have  sljvs  in  re.  Therefore,  if  one 
has  mortgaged  to  his  creditor  a  thing  which  he  has  in  common 
with  another,  only  the  debtor's  share  is  bound ;  Cod.  8.  21 
{si  communis  respignori  data  sit.) ;  Dig.  20.  4./r.  8.  §  uU.  (gui 
pot.  in  pignore) ;  whether  the  thing  which  was  in  common 
to  the  debtor  and  another  has  been  mortgaged  to  a  private 
person  or  even  to  the  Fisc ;  for  although  it  has  been  allowed 
to  the  Fisc  by  a  special  law,  that  he  may  sell  the  entirety 
of  what  he  has  in  common  with  another,  and  therefore  the 
share  of  a  joint  owner  along  with  his  own,  Cod.  4.  62.fr.  unic. 
{de  commun.  reinim.  alienat.) ;  Cod.  10.  4.  fr.  unic.  (de  vendit. 
rerum.  fiscal.) , — and  may  even  sell  a  pledge  which  was  bound 
to  a  prior  creditor,  none  of  the  proceeds  of  the  sale  of  which 
will  come  to  the  Fisc  unless  the  anterior  creditor  has  been 
first  paid,  Dig.  49. 14./r.  22.  §  1  (dejurefisci), — these  privileges 
are  not  to  be  extended  to  a  thing  which  belongs  jointly  to  the 
Fiscal  debtor  and  another  and  is  mortgaged  with  the  Fisc, 
nor  is  the  latter  permitted  to  sell  more  than  the  share  which 
belongs  to  his  debtor;  both  because  "piivilegia"  are  strictly 
construed  and  are  not  to  be  extended  even  to  similar,  much 
less  to  dissimilar  cases ;  and  because  the  Fisc  cannot  have 
a  greater  right  than  he  to  whose  right  he  succeeds,  and  from 
whom  his  own  right  is  derived,  and  therefore,  as  the  debtor 
could  not  sell  more  than  his  own  share,  so  neither  can  the  Fiso 
whose  right,  when  succeeding  to  the  right  of  a  private  person, 
is  regulated  by  the  rights  of  such  private  person.  Dig.  49.  14. 
fr.  6  {de  jurefisci).  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  11.  n. 
25.  Among  the  Romans,  however,  in  a  mortgage  of  property 
held  in  common,  the  creditor  had  a  mortgage  right  in  the  whole 
for  an  undivided  share,  so  that  even  when  a  division  had  been 
made  between  two  joint  owners,  not  merely  was  the  portion 
which  fell  to  the  debtor  bound,  but  each  portion  continued 
pro  indiviso  bound  for  the  half  share  [which  had  been  mortgaged]. 
Dig.  20.  6.  fr.  7.  §  ult.  {quib.  mod.  pign.  vel  hyp.  solv.) ;  Arg. 
Dig.  33.  2./r.  31  {de  ustc  et  usufr.  legato) ;  Dig.  21.  2./r.  65 
{de  eviction) ;  nay,  even  after  an  adjudication  of  tlie  whole  thing 
to  one  joint  owner,*  nevertheless,  the  pledge  of  an  undivided 

*  So.  in  a  partition  suit. 
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moiety  endures  over  the  whole.  Dig.  10.  8./r.  6.  §  8  (cammuni 
divid.) ;  Carpzovius  dejin.  for.  part  2.  comtit.  23.  defin.  31.  n. 
6.  7 ;  although  a  decision  to  the  contrary  is  mentioned  by 
Annaeus  Eobertus  rerum  judical,  lib.  8.  cap.  19. 

§  4.  Plainly  a  mortgage  cannot  be  created  by  one  who 
is  not  the  owner  of  a  thing,  unless  the  owner  consents  to  or 
ratifies  it,  Dig.  13.  l.fr.  20  (de  pignorat.  act.)y  either  expressly 
or  tacitly,  in  accordance  with  what  has  been  said  in  title  2.  n.  1. 
But  another  person's  property  can  be  mortgaged  conditionally 
on  the  debtor  becoming  owner  of  it.  Dig.  20.  1.  fr.  16,  §  7 
(de  pignor.  et  hypoth.),  which  condition  is  tacitly  understood 
when  one  binds  to  another  a  thing  not  yet  his  own  but  due  to 
him  ;  for  that  such  a  thing  may  be  mortgaged  by  him  to  whom 
the  ownership  is  about  to  come  is  plain  from  Dig.  20.  4.  fr.  8. 
§  1  (qui.  pot.  in  pign.)  ;  Dig.  20.  l.fr.  1  (de  pignor.  et  hypoth.) ; 
just  as  fruits  yet  to  be  produced  are  so  bound  that,  regularly, 
a  utiUs  actio  may  be  given  for  them.  Dig.  20.  1.  fr.  1.  §  2  (ote 
pign.  et  hypoth.).  Even  a  pledge  of  another's  property  given 
unconditionally  can  acquire  validity  ex  post  facto  so  as  at  least  to 
render  a  utilis  actio  competent ;  for  instance,  when  the  person 
who  has  pledged  it  afterwards  acquires  the  ownership  of  it, 
Cod.  8.  16.fr.  6  (si  alien,  res  pign.  data  sit)  /  Dig.  18.  l.fr.  41 
de  pignorat  act.),  whether  as  heir  of  its  owner.  Dig.  14.  6./r.  7- 
§  2  (ad  Senatus  C.  Macedon.),  or  by  particular  title.*  Nor  does 
it  matter  whether  at  the  time  of  the  mortgage  the  creditor  knew 
or  was  ignorant  that  the  thing  was  another's,  provided  that  the 
mortgagor  afterwards  acquires  the  ownership ;  since,  when  the 
right  of  a  giver  has  been  confirmed,  the  right  of  the  recipient  is 
also  confirmed.  Arg.  Dig.  41.  3./r.  42  (de  usurp,  etvsucap,) ;  Dig. 
28.  5.fr.pen.  (defund^  dotal.).  For  although,  according  to  Papi- 
iiianus,  the  utilis  action  is  **  with  diflSculty  "  given  to  one  who  was 
not  ignorant  that  the  property  was  another's,  and  the  retention  of 
it  is  easier  to  the  possessor.  Dig.  20. 1.  fr.  l.pr.  (de  pignor.  et 
hypoth.),  nevertheless  that  those  things  which  are  **  with  diflS- 
culty "  or  **  scarcely  "  given,  conceded,  or  permitted,  yet  are  given 
or  permitted,  is  evident  from  Dig.  3. 1.  fr.  1.  ^9  in  fine,  et  §  10 
(de  postulando).  Arg.  Dig.  87.  6.  fr.  8.  in  fine  (de  coUatione) ; 
junct.  Cod.  6.  31.  fr.  uU.  (de  repudianda  heredit.)  et  Arg.  Inst. 
2.  5.  §  2  (dev^u  et  habitat.)  in  v.  **  vix,''  juTict.  Dig.  7.  8.fr.  2. 
§  1.  fr.  12.  §  1  in  nied.  (de  usu  et  hahitat.)  et  Arg.  Dig.  5.  1. 
fr.  58  (de  judiciis).  They  certainly  err  who  interpret  the 
word  **  difl&cilius  "  in  the  said/r.  1.  Dig.  20. 1  (depign.  ethypoth.) 

♦  I.e.,  by  **  angular"  title,  as  bequest,  purchase,  gift,  &c.,  in  opposition 
to  the  **  universal  *'  title  under  whion  heirs  (and  others)  succeed. 
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by  "non"  or  "nuUo  modo,"  citing  for  this  the  said  /r.  8. 
Dig.  37.  6  (de  collatione)  and  Cod.  4.  49.  fr.  6  {de  action, 
eniti.) ;  Dig.  3.  l.fr.  1.  §  9  (de  postulando).  For,  although  in 
the  said/r.  6  [of  Cod.  lib.  4.  tit.  49]  it  was  laid  down  that  the  actio 
venditi  is  "  non  facile  '*  given  for  the  rescission  of  a  sale,  if  it  has 
not  been  otherwise  agreed  from  the  first,  yet,  that  also  without 
such  agreement  the  a^ctio  emti  venditi  is  sometimes  given  to  dis- 
solve a  sale  appears  from  Dig.  19.  l.fr.  11.  §  5  {de  act.  emti.). 
And  as  respects  the  said/r.  8.  Dig.  37.  6  (de  coUatione),  the 
question  there  is  whether  an  emancipated  son  who  was  unwilling 
to  give  security  for  collation,  but  afterwards  having  changed  his 
mind  ofiFers  security,  should  be  listened  to  ?  [i.e.,  should  be 
allowed  to  exercise  his  option  of  claiming  the  benefit  of  the 
inheritance  (Possessio  Bonorum)  on  offering  security  for  colla- 
tion*], and  Papinianus  says  that  **  some  think  he  should  be, 
because  the  Praetor  does  not  always  repel  one  who  alters  his 
purpose  nor  spurn  a  change  of  counsel,  and  though  it  may  be 
replied  that  one  is  considered  as  having  repudiated  the  Pos- 
sessio Bononim  [i.e.,  declined  to  take  up  the  inheritance]  who  is 
unwilling  to  observe  the  form  of  it,  nevertheless  the  contrary 
opinion  is  more  benignant,  especially  when  brothers  are  dis- 
puting as  to  their  parent's  estate ;  " — adding,  however,  that  he, 
Papinianus,  considers  '*  that  such  son  would  be  more  readily 
—  'facilius*  —  admitted  [to  collation]  if  he  offers  security 
within  the  time  [prescribed  by  the  Prsetorian  law]  for  *  delation ' 
of  the  possessio ;  +  for  after  the  lapse  of  the  year  [so  prescribed] 

*  In  the  old  law  an  emancipated  or  **fori8feimiliated"  son  took  no 
T^urt  of  his  father's  inheritance;  subsequently  he  was  allowed  by  the 
Praetor  to  participate  with  the  »ui  heredea  or  heirs  under  the  patria  poteatasj 
on  the  condition  of  his  contributing  or  "  collating  "  to  the  general  fund 
what  he  had  already  received  from  his  father  durmg  the  latter's  lifetime. 
This  took  place  under  the  Praetorian  jurisdiction  whereby  one  was  admitted 
to  the  Bonorum  Possessio  [as  to  whicn  see  note  farther  down  in  this  section] 
or  quasi-heirship  of  a  deceased ;  and  collation  was  made  in  two  ways,  to 
wit,  either  R^  or  Cautimiey  i.e.,  by  actual  division  of  the  goods,  or  b^ giving 
security  for  the  value  m  proportion  to  the  amount  he  participates  in  from 
the  inheritance.  It  is  the  latter  mode  (oautio)  which  is  alluded  to  in  the 
extract  from  Papinianus  quoted  by  our  author.  See  Pothier*s  Fandectae 
Justinianae^  36.  6.  art.  22  and  30. 

t  That  is  to  say,  of  the  Bonorum  Possessio  or  Praetorian  possession — 
(defined  as  **  the  right  of  retaining  and  suing  for  what  was  tne  property 
of  a  defunct ")  conferred  by  the  Praetor  on  those  whom  he  called  to  the 
succession  and  put  into  the  possession  of  the  estate  of  a  deceased,  either 

Sas  it  was  in  its  origin)  to  facilitate  the  management  of  the  estate  pending 
lisputes  as  to  the  succession  (Wamkoenig,  Inst.  §  486),  or  (as  was 
ultimately  chiefly  the  case^  to  prevent  the  inheritance  being  lost  to  those 
who  were  natui*ally  entitled  to  it  as  heirs,  but  whose  title  as  such  was 
defective  in  strict  law.  Here  the  Praetor,  in  the  plenitude  of  his  equitable 
jurisdiction,  supplied  and  amended  the  *' inequities"  of  the  Jus  Citnl^. 
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it  is  more  difficult — *  difficilius ' — to  admit  a  voluntary  delay  in 
giving  security  '* ;  that  is  to  say,  it  is  **  more  difficult"  inasmuch 
as  there  is  not  the  same  ground  for  consideration  towards  one 
who  protracts  his  voluntary  dela}'  in  giving  security  beyond  the 
year;  but  as  the  processes  by  which  one  is  wont  to  be  compelled 
to  give  security  cease  to  have  scope  when  performance  of  what 
is  due  by  one  is  offered — (and  thus  [for  example]  when  secu- 
lity  has  been  offered  for  legacies,  or  for  apprehended  damages, 
or  the  like,  on  account  of  the  refusal  of  which  at  the  first  a 
missio  in  possessionem  has  been  made,  the  person  [legatee,  &c.] 
so  put  in  possession  is  ordered  to  withdraw  from  it ;  *  Dig,  36. 
4./r.  6.  §  1  {ut  in  possess,  legat.  dr.,  esse  liceat) ;  Dig.  36.  3. 
fr.  11  {ut  legat,  seujideic,  car.  dtc.) ;  junct.  Dig,  36. 4.  5  (tit,  cit) ; 
and  thus  too,  a  usufructuary,  to  whom  the  right  of  prosecuting 
actions  relating  to  matters  of  the  inheritance  had  been  denied 


The  successors  to  a  deceased  under  the  Common  Law  were  styled  Heredes, 
but  the  successors  imder  Praetorian  right  simply  Bonorum  Fossessores. 
The  persons  so  called  were  not  strictly  heirs  m  contemplation  of  law, 
though  (^ua8i-heir&  The  Bonorum  Foasessio  was  **  delata  "  when  the  right 
of  claimmg  it  accrued:  the  period  for  claiming  it  was  limited  to  one 
year  in  the  case  of  children  and  parents,  but  omy  a  hundred  d&yB  were 
allowed  to  other  cognates;  and  if  a  party  allowed  the  time  limited  to 
pass,  the  ri^ht  passed  to  the  next  in  order.  The  allusion  in  the  text 
IS  to  this  hmitation  of  time.  This  slight  sketch  is  of  course  very 
defective,  and  is  only  intended  to  make  the  text  more  intelligible  to  the 
student.  For  particulars  as  to  the  various  kinds  of  B.  P.  he  is  referred 
to  Pothier's  FandectSj  lib.  36,  as  well  as  to  the  same  Lib,  in  our  author's 
commentary. 

*  Miaaio  in  possessionem :  the  process  for  enforcing  the  claims  of 
legatees  (the  full  title  of  which  is  M.  in  P.  legatorum  vel  fidei  com^ 
missorum  servandorum  causa)  was  granted  by  the  Praetor  against  the  heir, 
when  he  failed  either  to  make  good  the  legacies  or  to  give  security  for 
them.  The  legatee  was  put  in  possession  of  the  whole  of  the  deceased's 
estate,  not  however  with  right  of  ownership ;  for,  as  Ulpian  says  in  the 
passage  cited  (36.  4.  5),  the  person  missus  in  possessione  never  thereby 
begins  to  acquu^  the  dominium^  and  not  even  the  possessio  fstrictly  so 
cafled],  so  much  as  rather  the  mere  custody  of  the  goods :  neither  has  he 
the  right  to  expel  the  heir,  but  possesses  along  with  nim,  that  so  he  may  at 
least  by  the  tedium  perpeiitae  custodiae  concuss  the  heir  into  giving  security. 
The  missio  in  'possessionem  given  to  creditors  was  analogous  to  that  (see 
Lib,  42.  tit.  4),  out  partook  more  perhaps  of  the  nature  of  sequestration  in 
Bankruptcy.  The  full  title  of  this  is  M,  in  F,  ad  reijudicatae  execiUionem, 
In  both  cases  the  whole  estate  (of  the  defunct  or  of  the  bankrupt)  passed 
imder  the  missio^  and  not  merely  res  singulares.  Another  form  of  M.  in 
P.  (alluded  to  above  in  the  text)  was  that  given  not  of  a  universal  estate 
but  of  a  particular  subject,  when  the  owner  refused  or  delayed  to  give 
securitr  against  damage  apprehended  from  its  ruinous  or  dangerous  condi- 
tion. See  Lib.  39.  tit.  2.  The  primary  object  of  this  also  was  not  to  expel 
the  owner  but  to  concuss  him  into  giving  security  by  the  tedium  deteniionis 
— (Voet.  39.  2.  11).  Compare  Potmer's  Band.  Justin.  ^2. 4.  n.  L  Heinecc, 
Elem.  part  6.  §  255  et  seq. 
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when  he  would  not  give  secuiity  [to  the  reversioner],  was 
allowed  these  actions  when  willing  to  furnish  this  security. 
Dig.  7. 1.  fr.  13.  pr.  de  usufr.  et  quemad.  quis  utat.) — so  also 
there  is  no  reason  why  the  brother  [in  the  case  spoken  of  by 
Papinianus]  who  is  in  delay  in  respect  to  secuiity  should  not  in 
the  same  way  be  allowed  to  tender  it  after  the  year,  if  he  has 
duly  claimed  the  Bonorum  Possesiio  itself  within  the  year ;  in 
accordance  with  what  Ulpian  has  stated  generally  and  without 
any  distinction  as  to  time,  viz.,  "  if  by  contumacy  "  (that  is,  on 
account  of  the  contumacy  of  the  person  failing  to  give  security  for 
collation)  "  the  rights  of  action'*  (that  is,  the  actions  relating  to 
the  inheritance)  **  have  been  denied  to  him,  his  original  right  to 
these  is  admitted  after  tendering  security  " ;  Dig.  87.  6./r.  1.  §  10 
(de  collation) ;  though  it  is  true  that  one  deserves  less  considera- 
tion who  perseveres  for  a  longer  time,  than  one  who  perseveres 
for  a  shorter  time,  in  his  contumacy  in  withholding  security,  and 
therefore  indeed  one  person  is  to  be  listened  to  with  more  diflS- 
culty  [i.e.,  with  hesitation],  and  another  more  readily,  but  still 
both  are  to  be  heard  ;  for  the  Praetor  "does  not  repel  one  who 
changes  his  purpose,"  as  we  have  it  in  the  introductory  part  of 
the  said/r.  8.  of  Dig.  86.  6  (de  collation).  Lastly,  when  in  the 
said/r.  1.  §  9.  Dig.  8.  1  {de  jpostxdando),  "  Restitutio  "is  said  to 
be  obtained  "  dijicile,*'  it  is  not  entirely  excluded,  but  may  be 
conceded  by  the  Prince,  although  not  so  readily,  as  is  manifest 
from  the  whole  title  Dig.  48.  28  {de  sententiam  passia  et  resti- 
tutis),  which  speaks  of  the  **  restitution  "  of  persons  sentenced 
to  the  mines  and  so  made  send  poenae,  or  banished,  and  30 
extends  even  to  capital  sentences.  Further,  as  in  the  above 
cases,  so  also  in  the  one  before  us  of  the  pledge  of  another's 
property,  it  must  be  said  that  it  is  indeed  **  more  difficult "  for  a 
creditor  who  had  knowledge  of  the  fact  to  have  the  benefit  of 
the  utilis  actio,  and  that  retention  is  "  more  easy  "  to  the 
possessor,  d.Jr.  1.  pr.  Dig.  20. 1  {de  pign.  et  hypoth.) ;  but  not 
however  that  he  is  therefore  completely  destitute  of  the  right 
to  the  utilis  action,  inasmuch  as  he  has  an  action,  not  indeed 
against  eveiy  one,  but  nevertheless  against  the  debtor  himself 
who  mortgaged  the  thing  and  has  now  become  owner,  and  against 
those  who  claim  under  him  and  ought  to  be  defended  by  him 
as  their  auctor  *  when  they  are  sued  respecting  it ;  —  because 
he  who  thus  mortgaged  it  must  certainly  make  good  {praestare) 
his  own  act,  lest  he  be  charged  with  mendacity ;  and  so  also 
would  act  dishonestly  by  resisting  the  utilis  actio,  as  the  Jmis- 

♦  A  vendor  is  called  the  vendee's  auctor,  as  the  person  from  whom 
the  latter  deduces  his  title ;  and  also  any  other  person  from  whom  one 
derives  title. 
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consult  Paulus  argues  in  Dig.  13.  7./r.  41  {de  pignorat.  act.), 
and  Meyerus  (following  other  authorities)  in  ColL  Argent,  h.  t.  n. 
2.  The  argument  goes  for  little  that  a  creditor  knowingly 
accepting  the  mortgage  of  another's  property  ought  not  to  have 
an  action  founded  on  his  own  dishonesty,  Arg.  Dig.  47.  2. 
fr.  12.  §  1  {de  funis) ;  Dig.  50. 17.  ^r.  134.  %\{de  reg.  juris)  * 
for  that  is  true  of  penal  actions  in  which  one  snatches  a 
gratuitous  gain,+  but  not  of  actions  where  the  recovery  of  a 
thing  is  the  object  {de  rei  persecutonis),  and  which  are  com- 
petent to  a  thief  and  trespasser  in  respect  to  stolen  property, 
as  appears  from  Dig.  18.  6./r.  lS.fr.  16  {commodati).  Nor  is 
the  text  in  Dig.  20.  4./r.  9.  §  vlt  {qvipotiores  inpign.)  opposed 
to  this.  For,  in  order  that  the  ratio  of  this  lex  and  the  argu- 
ment of  the  jurisconsult  himself  may  stand,  it  must  be  taken 
as  referring  to  a  case  where  a  woman  had  given  another's  land 
in  pledge  to  Titius,  and  afterwards  to  Maevius,  not,  however, 
simpliciter  to  Maevius,  but  on  the  condition  of  its  ceasing  to  be 
bound  to  Titius,  according  to  the  convention  propounded  in 
Dig.  20.  4i.fr.  12.  §  8  {qui pot. inpign.) ;  and  this  accords  with 
the  gloss  on  the  said  fr.  9.  §  vlt.  For  if  the  same  land  had 
been  subsequently  bound  by  ihe  woman  to  Maevius  simpliciter, 
she  not  being  yet  owner,  no  reason  can  be  given  why  the  right 
of  pledge  should  not  be  equally  confirmed  to  Maevius  as  to 
Titius  by  her  acquisition  of  the  ownership,  subject,  however,  to 
Titius  being  preferential  as  the  prior  mortgagee  if  the  pledge 
should  not  be  suflBcient  for  the  claims  of  both.  Dig.  20.  4./r. 
14  {qui.  pot.  in  pign.).  For,  as  when  the  true  owner  has  given 
the  same  thing  in  mortgage  to  two  persons  at  different  times, 
without  concealing  the  first  mortgage  from  the  latter  mortgagee, 
a  right  of  pledge  is  acquired  by  both,  though  the  first  in  time  is 
preferential  in  right.  Dig.  20.  4.fr.  12.  §  7  {qui  pot.  in.  pign.) ; 
so  also  when  one  who  was  not  owner  of  it  has  pledged  the  same 
thing  to  two  persons,  the  mortgage  becomes  valid,  in  respect  of 
the  rights  of  both,  immediately  on  his  acquiring  the  ownership, 
but  saving  their  respective  rights  in  respect  of  priority  of  time, 
which  rights  when  once  acquired  by  them,  whether  stronger  or 
weaker  [i.e.,  preferential  or  inferior],  they  could  not  then  be 
deprived  of  by  its  being  given  in  dowry  by  the  woman  [whose 
case  is  mentioned  in  the  text  Dig.  20.  4.  9.  §  ult.  cited  above] . 
As  this  difficulty  has  neither  been  satisfactorily  solved  by 
Cujacius  in  tract.  8.  ad  Africanum  ad  d.  I.  9.   §  idt.,  nor  by 

*  Nemo  ex  aiw  delicto  meliorem  suam  conditionem  facere  potest,  **  No 
one  can  better  his  position  by  his  own  deUct.'*     Dig.  50. 17.  KW.  §  1. 

t  Lucrum,  the  significance  of  which  is  profit  without  outlay  of  labour 
or  capital. 
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Bachovius  in  tractat.  de  pignorilmsy  lib.  2.  cap.  4.  n.  7,  it  is 
better  to  hold  to  the  opinion  of  the  glossator  in  accordance 
with  what  has  been  said  above.  Unquestionabl}',  if  the 
ownership  has  not  been  subsequently  acquired  by  him  who 
has  pledged  another's  property,  then  the  Praetor  will,  by  the 
Actio  Servianaf  uphold  the  creditor  against  all  persons  having 
a  weaker  right,  when  he  has  in  good  faith  taken  the  thing  in 
pledge  from  a  debtor  whom  he  erroneously  believed  to  be 
the  owner  and  who  could  have  availed  himself  of  the  Actio 
Pvbliciana^  just  as  he  would  aid  the  debtor  himself  by  that 
Actio  Publiciana*  Dig.  20.  l./r.  18  {de  pignoribus  et  hypoth.)  ; 
Dig.  10. 4.  fr.  14  {qui  pot.  in  pignore) ;  add  the  title  de  Pvbliciana 
Actio  {Lib.  6.  tit.  2).  n.  6  post  med.,  and  especially  n.  31  of  the 
title  qui  pot.  in  pign.,  lib.  20.  tit.  4. 

§  5.  If  a  testator  has  mortgaged  a  thing  belonging  to 
Titius  who  has  subsequently  become  his  heir,  it  is  a  matter  of 
doubt  whether  the  mortgage  convalesces  utiliter  +  on  this 
account;  for  Modestinus  seems  to  aflSrm  this  in  Dig.  20.  1. 
fr.  22  {de  pignor.  et.  hypoth.) ;  but  Paulus  to  deny  it  in  Dig.  13. 
7.  41  {de  pignorat.  act.).  Some  think  that  this  disagreement 
[between  the  jurisconsults]  may  be  reconciled  by  the  distinction 
between  equity  and  strict  law,  taking  Paulus  in  the  said/r.  41 
as  speaking  of  strict  law,  and  Modestinus  in  the  said/r.  22  as 
referring  to  equity ;  but  without  sufficient  ground,  for  in  the 
said  fr.  41  the  question  has  reference  only  to  equity  and  not  to 
the  rigour  of  the  law,  to  wit,  whether  the  utUis  a<:tio  pignoratitia 
is  given  to  the  creditor  ? — as  appears  from  the  first  words  of 
the  passage;  and  this  is  answered  in  the  negative.  Others 
think  that  the  mortgage  itself  indeed  does  not  become  valid 
by  the  **  direct"  action  in  that  case,  but  that  nevertheless  the 
"  utilis "  actio  pignoratitia  contraria  is  given  to  the  creditor, 
against  the  debtor's  heir  who  is  owner  of  the  thing,  for  the 
loss  he  sustains  I  by  another's  property  having  been  mortgaged 
by  the  deceased,  in  accordance  with  Dig.  13.  7.  fr.  9.  pr. 
and  fr.  32  {de  pignorat.  act.).  But  neither  does  this  remove 
the  difficulty ;  for  this  same  **  utilis  "  actio  pignoratitia — which 

*  This  was  an  action  given  by  the  Praetor  to  a  hoiid  fide  possessor 
who  had  not  yet  aoqnired  dominium  by  virtue  of  long  possession 
{usucapio),  in  which,  by  a  legal  fiction,  mucapio  was  for  the  purposes 
of  the  suit  presumed,  and  vice  versa.  See  Lib.  6.  tit.  2  \de  actio 
publiciana).  Tor  the  **  actio  serviana"  see  the  next  title  of  this  book 
{tit,  4),  p.  371. 

t  Id  est,  not  indeed  in  the  **  direct"  action  of  the  Civil  Law,  but  by 
the  utilis  actio  allowed  by  the  Praetor.   Dig.  20. 1.  22.    See  note  ante^  p.  358. 

X  Id  quod  interest. 
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Modestinus   allowed   in   the   said  /r.  22,  and   which  Panlus 
also  in  /r.   41   considered   should   be   given   when   another's 
propert}',  the  ownership  of  which   afterwards   comes  to  the 
debtor,  has  been  mortgaged — he,  Paulus,  nevertheless  denies 
if  Titius,  whose  property  had  been  pledged  by  the  debtor,  after- 
wards becomes  the  debtor's  heir.     Not  to  say  that  there  would 
be  scope  for  the  Actio  Pignoratitia  for  the  **  id  quod  interest" 
against  the  heir  of  a  debtor  who  mortgaged  another's  pro- 
perty not  only  when  the  true  owner  is  the  debtor's  heir,  but 
also  when  any  other  person  is  his  heir ;  in  the  same  way  as 
the  debtor  himself,  if  alive,  would  have  been  condemned  in  the 
id  quod  interest  on  account  of  his  having  given  [in  pledge] 
another's  property.     Nor  can  you  rejoin  that  the  heir,  if  he  be 
owner  of  the  thing,  is  compelled  by  the  contraria  actio  pigno- 
ratitia to  confirm  the  mortgage  by  his  own  convention,  because 
an  heir  must  make  good  the  act  of  the  deceased.    For  although 
by  entering  on  the  inheritance  he  binds  himself  to  make  good 
the  act  of  the  deceased,  he  nevertheless  does  not  confirm  by  a 
new  contract,  as  by  a  new  convention,  that  which  has  not  been 
rightly  and  duly  done  by  the  deceased.     And  therefore  we 
should  rather  examine  whether  when  the  testator  bound  the 
property  of  Titius  who  afterwards  becomes  his  heir,  he  (Titi- 
tius)  was  simply  ignorant  of  it ;  or  whether  it  was  done  against 
his  will,  and  he  prohibiting  it ;  for  if  indeed  it  was  done  with- 
out his  knowledge,  the  mortgage  at  least  becomes  valid  utiliter, 
in  accordance  with  [what  Modestinus  says  in]  the  said  /r.  22, 
which  expressly  speaks  of  an  **  ignorant  owner " ;  but  if  he 
was  unwilling  and  objected  to  it,  the  mortgage  is  not  ex  post 
facto  sustained  utiliter ;  and  this  is  in  accordance  with  [what 
Paulus  says  in]  the  said  fr.  41,  in  which  there  is  no  mention 
of  an  ignorant  owner,  but  of  one  who  mortgaged  the  property 
of  Titius  (who  afterwards  succeeds  him)  without  his  (Tititius') 
consent^    and   therefore   well   understanding   that    he    did    so 
against   the   owner's  will,  and   that   if  he    (the    owner)    had 
known  of  it,  he  would  not  have  permitted  it ;  as  the  Emperor 
says  in  the  matter  of  theft  in  Inst.  4.  1.  §  7  (rfe  ohligat.  quae 
ex  delicto,),'* 

§  6.  By  Our  Usages,  however,  what  has  been  said  as  to 

♦  "Those  who  have  received  things  in  loan  and  apply  them  to 
different  purposes  than  those  for  which  they  were  lent,  commit  theft 
[known  as  furtum  iism — Tr.]  if  they  knew  that  they  did  so  aeainst  the 
owner's  will,  and  that  had  he  known  it  he  would  not  have  allowed  it ; 
but  if  they  believed  that  the  owner  would  have  permitted  it,  they  are 
not  considered  criminal ;  and  this  is  a  correct  distinction  :  for  theft  is  not 
committed  unless  there  be  an  animus  furandV^    Inst,  ut  n't. 
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the  **  convalescence  "*  of  the  mortgage  of  another  person's 
property  after  the  acquisition  of  its  ownership  by  the  debtor 
does  not  hold  good  universally,  but  only  obtains  with  respect 
to  moveables.  For  if  one  has  solemnly  and  before  the  tribunal 
of  the  place  specially  mortgaged  another's  immoveables  as  his 
own,  and  afterwards  acquii*es  their  ownersbtp,  although  at  the 
time  of  the  mortgage  they  may  have  been  due  to  him  (as  when 
they  have  been  already  sold  to  him  but  not  delivered),  they  are 
only  bound  to  the  creditor  by  the  tie  of  mortgage  so  far  as 
future  property  has  been  also  included  in  a  clause  of  general 
hypothec,  and  thus  begin  to  be  bound  generally  [not  specially] 
to  the  creditor.  The  consequence  of  which  is,  that  if  the 
debtor,  after  having  acquired  the  ownership,  specially  mort- 
gages the  same  immoveable  thing  to  another  before  the  local 
tribunal,  the  latter  creditor  who  has  this  special  hypothec  would 
be  preferent  in  Holland  and  other  places  where  an  anterior 
general  mortgage  is  postponed  to  a  posterior  special  one ;  and 
it  is  stated  in  the  Appendix  of  Decisions  to  the  Bespons.  Jurisc. 
HoU.  part  8.  vol.  1.  pag.  21  in  med.  to  have  been  so  adjudged. 

§  7.  There  remain  to  be  mentioned  some  cases  in  which 
both  by  Roman  Law  and  bj'  Our  Usages  a  mortgage  of 
another's  property  has  effect,  although  neither  made  with  the 
consent  of  the  owner,  nor  afterwards  acquired  in  ownership  by 
the  mortgagor.  For  if  an  agent  has  given  a  thing  in  pledge 
without  the  consent  of  the  owner,  although  this  is  considered 
invalid,  nevertheless  if  it  appear  that  the  creditor's  money  has 
been  applied  to  the  principal's  business,  it  will  not  be  an  invalid 
plea  (exceptio)  that  the  money  must  be  repaid  to  the  person 
claiming  it.  Cod.  8.  16.fr.  1  (si  aliena  res  pignori  data  sit). 
Moreover,  a  person  who  lawfully  administers  the  affairs  of  the 
Bepublic  can  bind  its  property  for  a  loan  on  its  account.  Dig. 
20.  1.  fr.  11  {de  pignor.  et  hypoth.),  that  is  to  say  in  those 
cases  in  which  he  can  also  lawfully  bind  the  State. +  Arg. 
Dig.  12.  1.  27.  de  reb  creditis.  Add  the  title  de  reb.  credit. 
(Lib.  12,  tit.  1).  And  also  if  a  thing  has  been  mortgaged  by 
one  who  is  not  its  owner  to  a  creditor  who  was  ignorant  of  this 
fact,  but  with  the  owner's  knowledge  and  fraudulent  conceal- 
ment of  his  right,!  the  mortgage  holds  good  as  a  penalty  for 

*  The  term  used  in  the  foregoing  dissertation,  as  in  the  Civil  Law 
generally,  to  express  the  case  of  a  thing  originally  invalid  subsequentiy 
acquiring  validity. 

+  **  A  city  can  be  bound  for  a  loan  if  the  money  be  applied  to  its 
benefit :  for  otherwise,  only  those  who  contracted,  ana  not  the  city,  are 
liable."     Cod.  ut  cit. 

X  The  words  are :  **  domino  sciente  et  callide  dissimtdante." 
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the  fraud  practised  on  the  creditor;  Cod.  8.  16. /r.  2  (si  aliena 
res  pign.  data  sit) ;  Cod.  8.  28.  11  (de  distract,  pignorum) ; 
Ant.  Faber  Cod.  lib.  8.  tit.  6.  defin.  6.  Schwartsenthaler  de 
pignoribus.  cap.  87.  num.  9.  Also,  by  our  usages  pawnbrokers* 
have  the  privHegiwni  that  they  are  not  compelled  to  restore 
things  mortgaged  with  them  by  others  than  iJie  owners,  when 
the  true  owners  come  forward  and  claim  their  property,  except- 
ing on  receipt  of  the  money  which  has  been  paid  by  them  in 
good  faith.  Qroenewegen  ad  rubric  C.  si  aliena  res  pign.  data 
sit  (8.  16).  And  although  a  husband  could  not  under  the 
Civil  Law  mortgage  a  dowry  land  without  the  consent  of  his 
wife,  Inst.  2.  8.^.  (quib.  alien,  licet  vet  non),  nevertheless,  as 
now,  by  right  of  his  marital  authority,  he  may  alienate  the 
property  of  his  wife  without  her  consent,  so  also,  among  us,  he 
can  mortgage  it  even  although  the  statutory  communio  bonorum 
between  the  spouses  has  been  excluded.  Responsa.  Jurisc. 
Holl.  part.  1.  consil.  151.  Compare  Neostadius  de  pactis  ante- 
nupt.  observ.  10.  in  notis.  Lastly,  a  widow  may  rightly  mort- 
gage the  half-share  of  a  feud  purchased  during  the  existence 
of  the  marriage  and  acquired  by  the  wife  in  right  of  the 
community;  although  the  feud  itself,  as  indivisible,  would 
remain  entirely  with  the  husband  or  his  heirs,  half  of  the  price 
having  to  be  refunded  to  the  wife ;  in  so  far,  that  is  to  say, 
that  the  [mortgage]  creditor  of  the  woman  would  be  preferred 
to  her  other  creditors  in  that  part  of  the  price  not  yet  paid  but 
still  due.  For  although  commonly  the  price  [i.e.,  the  proceeds 
of  the  sale]  of  a  pledge  does  not  take  the  place  of  the  pledge, 
and  is  not  considered  to  be  in  pledge,  as  said  in  title  1.  §  5, 
that,  however,  is  only  true  when  the  price  has  already  been 
paid ;  but  in  respect  to  the  price  of  an  indivisible  thing  which 
has  yet  to  be  paid,  and  which  would  come  to  one  of  the  joint 
owners  under  a  judgment /amiZio^  erciscundae  or  communi  divi- 
dundo,\  the  contrary  must  be  said  when  the  nature  of  the  thing 
purchased  in  common  is  such  that  the  thing  itself  must  fall  to 
one,  and  the  value  to  another,  pro  rata,  as  obtains  in  our  here- 
ditary feuds  purchased  during  marriage ;  just  as  if  she  who  is 
bound  to  be  contented  with  the  value  were  considered  not  so 
much  to  have  mortgaged  the  thing  itself  as  her  right  of  sueing 
for  its  value.  Eespons.  Jurisc.  Holl.  part  8.  vol.  2.  consil.  98. 
If,  however  (independently  of  the  case  of  pledges  to  pawn- 
brokers), any  private  person  has  mortgaged  as  his  own  a  thing 

*  **  Qui  mensam  foenebrem  exercent,"  which  Groenewegen  explains 
as  meaning  Lombardiy  adding,  however,  those  who  exercise  tms  calling  by 
special  license  {privilegium)  m)m  the  Chief  of  the  State.    Quaere  Bankers. 

t  The  actions  for  division  of  an  inheritance  among  heirs,  and  partition 
of  common  property. 

C.P.  B  B 
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lent  or  hired  to  him,  or  deposited  with  him,  Van  Leeuwen 
mentions  that  it  has  been  adjudged  that  ordinarily  the  mort- 
gage does  not  stand,  Cens.  for.  part  1.  lib.  4,  cap.  7.  n.  15. 
16.  17 ;  where  he  refutes  Groenewegen.  Add  the  Statute  of 
Leyden,  art.  140.  Clearly,  in  those  places  where  the  aliena- 
tion of  a  thing  by  a  borrower,  depositary,  or  others  without  the 
consent  of  the  owner  prevents  its  vindication  by  the  owner,  the 
recovery  of  a  thing  pledged  [by  such  a  depositary,  &c.]  is  also 
denied  to  the  owner,  unless  he  frees  {luat*)  the  pledge  [i.e.  dis- 
charges the  debt  for  which  it  was  pledged],  as  more  fully  shewn 
in  the  title  de  rei  vindicatione,  num.  12  {lib.  6.  tit.  1). 

♦  Luat:  lU,y  "wipes  out."    See»  however,  as  to  this  word,  Lib.  13. 
tU,l,^1  {de  pigrwrat,  ad.),  post,  p.  477. 
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LIB.    XX.    TIT.     IV. 

QUI   POTIORES   IN  PIGNORE    VEL  HYPOTHEC  A 

HABEANTUR,  ET  DE  HIS   QUI  IN  PRIORUM 

CREDITORUM  LOCUM  SUCCEDUNT. 


WHO    HAVE     PREFERENCE     IN    PIGNUS     OR     HYPO- 
THEC ;— AND   OP   THOSE  WHO   SUCCEED  TO  THE 
PLACE  OF  PRIOR  CREDITORS. 


[COD,  JUSTIN.  LIB.  8.  TIT.  18.] 


SUMMAEY. 


§  1.  The  Actio  Serviana  and  Qtuui 
Serviana  or  the  Hypothecary 
Action,  what  it  is  ? — Whether  and 
when  it  is  given  if  a  pignus  has 
been  constituted  absolutely  for  a 
conditional  debt,  or  vice  versd ;  or 
conditionally  for  a  conditional  debt  P 

2.  It  is  given  against  all  posses- 
sors [of  the  thin^  mortgaged! 
whetherpossessine  in  good  or  bad 
faith. — ^Whether  also  against  a  per- 
son who  had  successfully  litigated 
with  the  debtor  with  respect  to  its 
proprietorship  ? — ^Distinction  in  this 
respect  between  the  case  of  pawn 
{pignus  in  specie)  and  hypothec. 

3.  By  the  later  law  a  third  party 
in  possession  cannot  be  sued  until 
the  debtor  and  his  securities  have 


been  discussed. — Whether  this  ob- 
tains, if  one  knowingly  purchases  a 
pledge ;  or  purchases  it  after  a  suit 
has  been  instituted  against  the 
debtor  respecting  it;  or  if  it  has 
been  sjpecially  mortgaged  ? — ^By  our 
usages  the  ancient  law  and  [the 
creator's  right  of]  election  [of  either 
sueing  the  debtor  by  a  personal 
action,  or  the  possessor  by  the 
hypothecary  action]  has  been  re- 
stored.— ^If  security  nas  been  given 
both  by  lands  and  sureties,  [anglice 
both  real  and  personal  security,]  the 
pledges  are  to  be  first  discussed,  and 
afterwards  the  suretiea — In  Utrecht 
and  Flanders  immoveable  pledges 
in  the  possession  of  a  third  paxty 
must  be  first  discussed,  before  the 
debtor  can  be  sued  by  personal 
action.    What   the   law   is  when 

bb2 
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moveables  pledged  are  in  possession 
of  a  third  party  ? 

4.  When  several  things  have  been 
bound  for  one  debt,  or  one  thing 
which  is  afterwards  divided  amons 
several  heirs  or  assigned  to  one  <m 
them,  the  creditor  may  discuss  the 
separate  things  and  parts,  by  whom- 
soever possessed,  for  the  entiredebt; 
and  he  cannot  be  compelled  to 
divide  his  claim. 

6.  What  actions  one  of  a  number 
of  heirs  who  has  paid  the  entirety 
of  a  hypothe<»ry  debt,  has  against 
his  co-heirs? — Whether  third  parties, 
being  either  just  or  imjust  posses- 
sors of  pleoges,  are  entitled  to 
cession  by  creditors  of  their  rights  of 
action  against  other  possessors  of 
things  or  other  parts  of  a  thing 
bound  for  the  same  debt,  if  they  are 
ready  to  pay  the  debt  when  sued  by 
in  the  hypothecary  action  P 

6.  A  person  who  on  being  sued 
by  the  hypothecary  action  has  paid 
the  whole  debt  recovers  not  the 
whole  but  pro  rata  ftonl  the  other 
possessors  of  other  pledges.  If  a 
pledge  has  been  alienated  to  suc- 
cessive alienees,  the  first  purchaser 
may  now  be  sued,  ex  aequo,  for  the 
price  which  he  received  on  its  sale, 
if  the  last  possessor  would  have  an 
action  against  him  on  account  of 
eviction. 

7.  The  different  consequences  of 
a  creditor  sueing  the  debtor,  or  of 
hissueing  third  parties  in  possession 
by  the  hypothecary  action. 

8.  If  the  same  thing  has  been 
bound  to  several  persons  at  the  same 
time,  either  in  shares  (jjcr^r^)  or 
in  BoUdumy — in  what  way  each  of 
the  several  obligees  may  in  the 
respective  cases  sue  third  parties  or 
eacn  other,  imder  the  Eoman  Law 
and  our  usages  respectively? 

9.  The  duration,  anciently  and 
by  the  later  Justinianian  law,  of  the 
cuiio  hypothecaria, — ^Whether  ike  jus 
pignoris  is  lost  by  usucaption  of  the 


thing  mortgaged? — and  what  is  now 
the  Law  on  this  point  xmder  our 
usages? 

10.  Of  the  Judicium  ooncuraus  et 
praelationis  [or  Suit  foe  Conour- 
BENCE  Aio)  Preferekoe]  among 
creditors. — ^Whether  and  when  other 
creditors  may  be  heard  who  come 
forward  dunng  the  pendency  or 
after  the  termination  of  the  Judi- 
cium concursuB  ? — ^Whether  in  such 
case  those  having  inferior  rights 
are  bound  [on  restoring  whatOiey 
have  received  imder  a  judgment  of 
concursus]  to  pay  interest  on  the 
principal  sum  for  the  intermediate 
periodf? 

11.  Whether  the  money  received 
by  sale  of  the  pledges  may  be  in- 
vested at  interest  for  the  use  of 
creditors  pending  the  suit  for  con- 
currence r — ^What  creditors  may  be 
paid  before  the  termination  of  this 
suit  ? — ^How  registrars  and  the  like 
may  be  compelled  to  distribute  the 
money  in  accordance  with  the  judg- 
ment of  preference  ? 

12.  Where  the  proceedings  for 
concurrence  and  preference  diould 
be  prosecuted  ? 

13.  The  owners  of  property  found 
in  the  debtor's  estate  are  preferred 
to  all  creditors. — ^What  if  one  has 
given  to  a  goldsmith,  tailor,  &c., 
gold  or  doth  to  be  made  into  a  vase, 
dress,  &c.  ? — Whether  if  our  things 
have  perished  [or  become  deterio- 
rated] through  the  fault  or  fraud 
of  a  borrower,  hirer,  or  the  like,  we 
have  a  preference  { privilegium) 
among  non- hypothecary  creditors 
for  their  value  ? — Whether  the 
owner  of  stolen  property  has  a 
privilegium  in  the  goods  of  the  thief 
lor  the  value  of  the  thing  stolen  ; 
or  for  the  price  still  due  on  its  sale 
by  the  thief ;  or  on  things  purchased 
with  stolen  money  ? 

14.  Whether  those  who  have 
deposited  money  at  the  office  of  a 
public  money  dealer*  have  a  pre- 
ference   in  his  property  t  on    his 


*  **  Apud  mensam  puhlicam,'* 
t  In  bonis  *^  mensiuariorumJ* 
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becoming  bajiknipt  ? — ^Whether  also 
those  who  have  deposited  money  in 
a  public  office  {in  grapheio)  have 
now  this  preference  if  the  public 
ofl&cer  {grapkiarius'^  converts  it  to 
his  own  use  and  is  insolvent  F 

15.  Whether  and  when  those 
owners  have  preference  who  have 
allowed  their  property  to  be  sold  for 
another's  debt,  by  error,  without 
opposing  the  sale? — and  when  on 
the  other  hand  they  do  not  even 
have  concurrence  in  the  price  ? 

16.  Preference  of  Hypothe- 
cary Creditors  over  Chirogra- 
PHARii  [t'.e.,  those  without  hypo- 
thec]. Hypothecary  creditors  are 
preferred  to  chirographan'i  except- 
ing when  one  has  become  a  creditor 
for  the  advertisement  or  sale  of  a 
debtor's  goods  and  the  like,  or  for 
the  preparation  of  the  inventory,  or 
for  funeral  expenses. — ^What  the 
law  is  if  there  are  both  privileged 

and  UNPRIVILEGED   HYPOTHECARY 

creditors;  or  some  more  and 
others  less  or  equally  privileged  ? 

17.  [Hypothecary  Creditors 
CTTM  Privilegio.]  Those  who  have 
a  special  hypothec  cum  privilegio  in 
a  res  aingularis  are  mostly  preferen- 
tial to  tiiose  who  have  a  [general] 
hypothec  in  all  property. — The  order 
in  which  the  matter  of  preference 
win  be  most  conveniently  treated. 

18.  [Special  Hypothecary 
Creditors  cum  Privilegio.]  Pre- 
ference is  given  over  all  others  to 
one  who  has  given  a  loan  for  the 
purchase  of  an  office,  with  a  written 
agreement  for  pledge. — ^Whether 
this  still  obtains  to  the  present  day 
with  respect  to  those  who  have  lent 
(crediderimt)*  for  the  purchase  of  a 


saleable  office  P  What  right  one  has 
who  has  made  a  loan  (credidit)  for 
the  purchase  of  things,  with  apEtct 
for  their  mortgage  to  him  ?  What 
when  the  vendor  of  an  immoveable 
has  given  credit  for  the  price,  if  the 
thing  is  mortgaged  to  him  for  the 
balance  of  tne  purchase  monev 
either  by  the  deed  of  delivery  itself, 
or  subsequently  ? 

19.  Those  who  have  lent  {credi- 
derunt)  for  the  repair  of  houses  or 
ships  nave  an  hypothec  with  pref er- 
ence  {privilegium)  in  the  house  or 
ship ; — also  lessors  in  invecta  et  illata 
sequestrated; — domini  directi  and 
the  like  for  canon,  ground  rent,  and 
census  [or  irredeemable  annual 
rent]  ; — a  Universitas  Agrorum  over 
each  field  for  its  share  of  the  com- 
mon expenses  of  dykes,  &c. ; — ^and 
many  others. 

20.  What  the  law  is  when  those 
who  have  lent  for  the  purchase  of  a 
house  or  ship,  or  who  have  given 
credit  for  the  price  of  a  land  sold 
with  a  solemn  contract  for  mortgage, 
compete  with  those  who  have  sm)- 
sequently  lent  for  repairs  ? — What 
if  different  persons  have  become 
creditors  at  different  times  for 
repairs  of  a  house  or  ship  ? — ^What 
if  domini  directi  claiming  ground 
rent,  &c.,  compete  with  creditors  for 
the  repairs  of  mills,  aqueduct,  &c. 

21.  [General  Hypothecary 
Creditors  cum  Privilegio.]  A 
married  or  a  betrothed  woman  and 
a  putative  wife  have  an  hypothec 
cum  privilegio  in  all  the  goods  of  the 
husband  for  dowry  and  for  augmen- 
tation of  dowry. — Whether  also  for 
paraphernalia,  &c.  ? — Our  Usages. 

22.  The    Fisc   sueing    ex    causa 


*  The  word  credere  has  a  two-fold  meaning.  In  a  general  sense  it 
means  to  trust  or  give  credit  to  another  in  any  way ;  in  a  more  particular 
sense  it  means  to  give  a  loan  of  money  or  other  mutuum;  and  so  creditum 
strictly  means  "mutua  pecunia"  (Potnier  Pand.  Justin,  12.  1.  num,  1  and 
19) ;  and  it  has  even  a  wider  meaning  than  either  of  these,  Voet  ad  Pand, 
12.  1.  num,  1);  but  ''  credere  ^^  would  seem  to  be  used  throughout  this 
title  rather  in  the  sense  of  a  loan,  as  distinguished  from  giving  credit  for 
pui'cheise  money,  or  other  debt. 
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primiptlart  has  also  a  general 
mortgage  cum  privilegio  after  a  wile 
[gueing  for  dowry,  &c.]  and  for 
taxes,  in  all  the  property  of  citizens. 
What  is  a  causa  primipilan's  f — 
Whether  thisyw«  causae  primipilarts 
is  to  be  extended  to  those  who  have 
charge  of  pay-money  for  distribution 
among  soldiers  P 

23.  What  rights  the  Fisc  has  for 
taxes,  &c.,  by  Our  Usages. 

24.  In  what  property  of  the 
debtor  the  Fisc  has  an  hypothec 
cum  privilegio  when  he  sues  ex 
contractu  f 

25.  How  far  this  right  of  the 
Fisc  still  obtains  under  Our  Usages  ? 
Pupils,  Minors,  Cities,  Ghurdies, 
ana  the  Fisc  have  an  hypothec  in 
the  property  of  Tutors  and  Admini- 
strators, but  not  Aprivilegium  [i.e., 
preference]. 

26.  Whether  when  certain  persons 
or  causes  are  enumeratea  in  a 
statute  as  privileged,  they  rank 
exactly  in  the  order  in  whidi  they 
are  named  ? — And  whether  persons 
not  named  therein  are  considered 
destitute  of  privilege  though  privi- 
leged by  ihejus  civile  ? 

27.  Simple  Hypothecary  Cre- 
DITOBS.  Among  simple  hypothecary 
creditors  **qui  prior  est  tempore 
■Dotior  est  jure,* — **  the  first  in  date 
IS  the  preferential  in  right,'*  in 
respect  both  to  the  thing  mortgaged 
ana  its  accessions ;  ana  equauy  for 
the  principal  debt  and  for  interest 
and  conventional  penalty,  if  the 
mortgage  has  been  given  for  these : — 
also  £>r  necessary  expenses  made  on 
the  thing  mortgaged. — Our  Usages 
in  respect  to  [preference  for] 
Interest. 

28.  The  rule  *  *  pri(yr  tempore  prior 
jure  est"  has  place  in  express,  in 
tacit,  and  also  in  judicial  mortgages, 
whether  the  hypothecs  are  of  the 
same  or  of  a  different  kind. — 
Whether  and  how  far  in  praetorian 
mortgages? — ^Whether  and  how  far 
in  general  moiigages  ? — ^And  what 


under  Roman  Law  and  Our  Usages 
respectively,  if  one  has  a  general 
ana  another  a  special  mortgage  P 

29.  The  preference  is  to  be 
reckoned  not  merely  with  reference 
to  priority  in  respect  to  the  day  but 
also  of  the  hour. — ^Whatif  the  same 
thing  has  been  bound  to  two  persons 
at  the  same  time  ? — ^What  if  to  two 
persons  separately  on  the  same  day, 
and  it  does  not  appear  at  what  hour 
either  obligation  was  made  ? — ^What 
if  one  has  sold  a  leased  house,  with 
the  pact  that  the  rents  of  the  first 
year  are  to  go  to  the  vendor,  and 
those  of  the  following  years  to  the 

gurchaser,  and  that  l>oth  should 
ave  the  benefit  of  the  pledges 
fliven  by  the  tenant  ? — ^What  under 
Our  Usages  if  two  hypothecs  of 
immoveables  have  been  registered 
in  the  public  minutes  on  the  same 
day? 

30.  The  law  as  to  preference  if 
a  thing  has  been  hypothecated  to 
one  |>erson  conditionally,  and  then, 
penmng  the  condition,  to  another 
absolutely? — ^The  law  if  an  hypo- 
thec has  been  constituted  absolutely 
for  a  conditional  debt,  and,  pending 
the  condition  of  the  debt,  the  same 
thing  has  been  bound  to  another  for 
an  unconditional  debt; — ^this  ex- 
plained by  a  distinction  and  ex- 
amples. And  what  if  a  pledge  has 
been  bound  for  a  future  debt  of 
uncertain  amoimt. 

31.  The  law  if  a  thing  has  been 
mortgaged  by  one  who  was  not  the 
owner  of  it  to  one  person,  and  then, 
after  he  became  owner  of  it,  to 
another  person? — What  if  the  same 
thing  is  mortgaged  by  a  person  not 
its  owner  to  different  persons,  at 
different  times,  and  he  subsequently 
[to  both  mortgages]  becomes  owner  P 
What  if  the  same  thing  has  been 
mortgaged  by  different  non-owners 
to  different  creditors?  —  [melior 
possidentis  conditio  est,^ 

32.  When  a  novation  of  a  debt 
has  been  made  and  the  mortgage 
renewed,  the  prerogative  of  priority 
of  date  remains  [to  the  creditor]. 
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33.  The  rule  **prior  tempore 
potior  jure  est^*  fails  when  the 
anterior  creditor  has  consented  to 
the  second  mortgage  :  —  or  has 
fraudulently  dissembled  his  right  of 
pledge : — and  when  the  first  mort- 
gage has  been  created  by  a  private 
and  the  latter  by  a  public  mstru- 
ment. 

34.  [SUBKOGATION     OF      MOBT- 

OAGES.J  Posterior  hypothecary 
creditors  tendering  what  is  due  to 
a  prior  creditor  succeed  [by  Boman 
Law  J  to  his  right,  even  against  his 
will.  —  Non-hypothecary  creditors 
{chirographarii)  and  strangers  only 
do  so  by  agreement; — or  on  pay- 
ment to  the  Fisc  on  accoimt  of  a 
Fiscal  debtor ; — or  when  a  party  in 
possession  of  the  thing  mortgaged, 
on  being  sued  by  the  hypothecary 
action,  tenders  the  amount  due  [in 
order  to  save  his  possession]. 

35.  Such  tenders  ageinst  the  will 
of  the  hypothecary  cr^jditor  had  a 
certain  mequity,  and  yet  at  the 
same  time  necessity. — ^vVhy  these 


tenders  do  not  obtain  imder  Our 
Usages  ? — How  cession  is  now  made 
of  an  hypothecary  debt  ?— Whether 
other  privileges  besides  the  hypothec 
pass  to  the  cessionary  ? 

36.  What  the  law  is  when  there 

is  a  OONOUBRENCB  AMONG  NON- 
HYPOTHECARY     CBEDITOBS    {chiro- 

grapharii)  more  or  less,  or  equally, 
privilegea? — Whetiier  non-privi- 
leged (^editors  are  liable  to  restore 
to  privileged  chirographarii  debts 
alr^uly  exacted? 

37.  Among  privileged  ohibo- 
GBAPHABn  cities  have  a  privilege 
in  the  property  of  those  with  whom 
they  have  contracted;  and  also 
servants  for  their  wages. — ^Whether 
also  the  owners  of  stolen  money,  in 
the  goods  bought  therewith,  or  in 
the  price  stiU  due  for  stolen  property 
sold  by  the  thief. — ^What  if  some 
are  creditors  by  an  onerous  and 
some  by  a  lucrative  title  ? 

38.  The  place  the  law  of  which 
must  be  observed  in  dealing  with 
the  right  to  preference. 


§  1.  Although  generally  actions  are  instituted  by  creditors 
against  their  debtors,  yet  it  frequently  happens  when  a  debtor 
is  insolvent  that  his  creditors,  disregarding  him,  contend  to 
the  utmost  among  themselves  for  preference  or  protopraoda 
in  his  property,  each  striving  to  obtain  his  own  advantage  at 
the  expense  of  the  others.*  Before,  however,  treating  of  the 
right  of  preference,  it  will  be  desirable  to  discuss  more  fully 
the  Hypothecary  Action  (Actio  Hypothecaria).  For  it  should 
be  known  that  from  the  right  of  mortgage — jus  pignori8\ — ^there 
arises  an  action  **m  rem,*'  '^praetorian  '*  and  **  arbitrary  ; "  I 

*  **  Mutuis  sese  tentent  vxdnerihm  conficere  '*  is  the  metaphor  used. 

t  As  already  stated  there  is  no  such  term  as  *  mort^^age '  in  ihe  Civil 
Law,  pignue  being  the  term  generally  used :  and  in  this  title  the  words 
"mortgj^e"  and  "pledge"  are  used  indiscriminately,  without  reference  to 
the  special!  case  of  manual  delivery  of  possession  of  a  moveable  which  is 
commonly  associated  with  the  term  ** pledge"  or  •**pawn."  As  the 
composite  and  barbarous  word  **  mortgage  "  1ms  commonly  a  more  com- 
prehensive significance,  it  is  a  more  convenient  term  in  some  respects 
than  "  pledee,"  which,  for  the  reason  stated,  is  apt  to  be  misleading. 
**  Hypothec  is,  however,  used  in  opposition  to  **  PignuSy"  and  always 
implies  a  mortgage  without  delivery. 

X  This  term  has  been  explained  in  the  footnote  to  Lib,  20.  TiU  1. 
$  1,  p.  270. 
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and  whi6h  may  either  be  the  "  Actio  Serviana,^*  [to  enforce  the 
creditor's  claim]  against  the  *'  invecta  et  illata  *'  of  the  tenant 
of  a  rural  tenement  which  have  been  expressly  bound  to  the 
lessor  for  rent,  or  the  **  Actio  qttasi-Serviana,^*  also  called 
^'hypothecaria'*  and  '^utilis  Serviana,*'  and  sometimes  simply 
"  Serviana;'  Inst.  4.  6.  §  7  {de  action.) ;  Dig.  20.  1.  fr.  1.  §  2. 
Jr.  l.fr.  10. /r.  21.  §  1  {de  pign.  et  hypoth.),  whereby  creditors 
follow  up  the  pledges  and  hypothecs  bound  to  them  expressly, 
tacitly,  or  by  law,  when  satisfaction  is  not  made  to  them  by 
the  debtor  or  by  those  who  are  in  possession  of  the  subjects 
mortgaged,  Dig.  20.  l.fr.  16.  ^  9  {de  pign.  et  hypoth.).  And 
there  is  no  difference,  except  in  mere  name,  between  Pignug 
and  Hyhotheca,  so  far  as  concerns  the  hj'pothecary  action.  It 
makes  a  difference,  however,  whether  the  subject  mortgaged 
has  been  bound  conditionally  for  a  debt  due  absolutely;  or 
absolutely  for  a  debt  due  conditionally,  or  (lastly)  whether 
when  the  debt  is  a  conditional  one,  the  thing  has  been 
mortgaged  under  some  other  condition ;  for,  in  the  first  case, 
the  creditor  cannot  prosecute  the  actio  hypothecaria  until  the 
condition  of  the  hypothec  has  been  fulfilled,  but  the  party  in 
possession  of  the  thing  conditionally  mortgaged  is  required  ex 
officio  jndicis,  to  furnish  security  to  restore  it  should  the 
condition  be  fulfilled  and  the  debt  not  be  paid.  Dig.  20.  1. 
fr.  18.  §  pen.  {de  pign.  et  hypoth.).  In  the  second  case  also,  a 
suit  cannot  be  properly  instituted  before  the  fulfilment  of  the 
condition,  because  nothing  is  due  till  then,  d.  fr.  13.  §  pen. 
In  the  third  case,  however,-  there  is  no  room  for  this  action 
until  the  fulfilment  of  both  conditions ;  for  if  only  one  of  them 
be  fulfilled  either  the  principal  debt  will  have  wholly  ceased  to 
be  due,  or  the  right  to  the  hypothecary  action  will  not  yet  have 
accrued.  Add  the  title  de  judiciis  {Lib.  5.  tit.  1)  n.  28.  and  the 
title  de  injus  vocando  {Lib.  2.  tit.  4)  n.  20. 

§  2.  This  action  may  be  prosecuted  not  only  against  the 
debtor  himself,  and  against  a  person  who  has  mortgaged  his 
own  property  on  behalf  of  a  debtor,  but  also  against  any  third 
party  in  possession,  whether  he  be  a  bond  fide  or  a  inald  fide 
possessor ;  and  also  against  one  who  has  fraudulent!}^  ceased 
to  possess.  Dig.  20.  1.  fr.  16.  §  3  {de  pignor.  et  hyp.).  For, 
as  the  jus  pignoris  is  not  annexed  to  the  person  but  to  the 
thing,  the  debtor  cannot  deprive  the  creditor  of  it  by  gift, 
bequest,  sale,  barter,  or  any  other  kind  of  alienation, ;  Cod.  8. 
14. /r.  9./r.  15.  {de  pign.  et  hyp.) ;  Dig.  20.  6./r.  8.  §  15  {quib. 
mod.  ingn.  vel  hyp.  solvitiir).  Further,  a  person  who  has 
successfully  litigated  with  the  debtor  in  the  action  rei  findicatio 
or  the  2^^titio  hereditatis  respecting  the  proprietorship  of  a  thing 
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pledged,  is  properly  sued  by  this  hypothecary  action  provided 
that  the  mortgage  was  anterior  to  his  lawsuit  with  the  debtor 
(especially  if  the  debtor  had  not  warned  the  creditor),  Dig,  20, 
l./r.  3.  pr.  et  ^  1  {de  pignor.  et  hypoth.) ;  Dig.  42.  2,  fr.  29. 
§  1  (de  except  rei  jvdic.),  and  that  the  thing  has  only  been 
hypothecated,  and  therefore  was  to  remain  in  the  debtor's  own 
possession ;  in  which  case  a  debtor  may  indeed  litigate  the 
ownership  with  another,  and  cannot  be  prevented  by  the 
creditor  from  doing  so — having,  from  the  very  nature  of 
hypothec,  the  full  right  of  possession  and  detention  reserved  to 
himself  and  the  power  to  assert  and  defend  these,  Inst.  4.  6. 
^  7  {de  action.) — but,  acts  or  judgments*  between  third  parties 
ought  not  to  obstruct  a  iresh  suit  by  the  creditor  himself  in 
virtue  of  his  right  of  mortgage,  when  he  has  not  been  guilty 
of  negligence  (culpa). \  For  if.  he  was  ignorant  of  the  lawsuit 
between  the  debtor  and  the  other  party  respecting  the  pro- 
prietorship of  the  thing  pledged,  this  want  of  knowledge 
abundantly  protects  his  own  right  of  action ;  and  if,  on  the 
other  hand,  he  knew  of  it,  nevertheless  he  is  not  to  blame,  for 
he  could  neither  himself  litigate  the  question  of  proprietorship 
with  an  extraneous  possessor  by  either  "  Kei  Vindicatio  "  or 
**Petitio  Hereditatis,"  nor  could  he  withdraw  from  a  third 
party  that  possession  which  the  debtor  had,  in  virtue  of  the 
nature  of  hypothec,  reserved  to  himself,  unless  the  debtor  had 
subsequently'  begun  to  be  in  delay  of  payment,  and  on  that 
account  execution  had  to  be  made  of  the  pledge :  if,  however, 
he  not  only  knew  of  the  suit  but  was  also  himself  a  party  to  it, 
there  is  no  doubt  that  a  judgment  against  the  debtor  will  also 
bind  him.  Dig.  49.  l./r.  4.  §  4  (de  appeL).  And  that  Papin- 
ianus  in  Dig.  20.  1.  3  [where  he  recognises  the  right  of  a 
creditor  to  sue  by  the  actio  Serviana  notwithstanding  that  the 
debtor  had  been  defeated  in  a  suit  with  a  possessor]  was  there 
ti'eating  of  a  case  in  which  the  creditor  had  only  a  right  of 
hypothec,  may  be  gathered  from  the  circumstance  that  in  that 
passage  the  debtor,  inter  alia,  is  said  to  have  been  **  unsuc- 
cessful when  claiming  an  inheritance,'*  and  it  is  stated  **  that 


*  Ada  vel  Judicata.  It  should  be  remembered  that  the  word  Acta 
has  the  significance  of  * '  solemn  acts  or  proceedings  executed  in  the  modes 
and  with  the  solemnities  introduced  by  law."  See  the  distinction  between 
*'Acta,"  **  Facta,"  and  "  Gesta,"  as  discussed  in  Pothier  Pand,  50.  17. 
w.  17,  and  ante,  p.  261,  note. 

+  As  put  in  the  Digest,  **  K  a  debtor  has  lost  a  suit  in  which  he 
claimed  the  thing,  because  he  failed  to  prove  that  it  was  his,  the  mortgage 
creditor  is  nevertheless  entitled  to  the  benefit  of  the  ** actio  serviana" 
(the  ** Hypothecary  action")  on  proving  that  the  thing  was  **tn  bonis 
[debitoTta]  "  at  the  time  of  the  mortgage,^^  20.  1.  3.  pr. 
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the  judge  in  the  actio  Serviana  should  disregard  the  judgment 
given  as  to  the  inheritance,  and  have  regard  to  the  mortgage  :" 
for  it  might  he  that  the  mortgage  had  been  rightly  accepted, 
and  the  suit  nevertheless  not  been  properly  conducted  by  the 
debtor.  For  how  could  a  debtor  be  supposed  to  have 
delivered  in  pledge  to  the  creditor  things  pertaining  to  an 
inheritance,  the  possession  of  which  had  yet  to  be  acquired  by 
the  "  petitio  hereditas"  from  a  third  party  in  possession  "  pro 
herede  "  or  "  pro  possessore  '*  ?*  It  is  a  diflferent  matter  when 
a  thing  has  been  delivered  to  the  creditor  under  the  contract 
of  pledge  and  he  has  afterwards  knowingly  suflfered  the  debtor 
to  litigate  with  a  stranger  respecting  its  ownership,  and  the 
debtor  been  defeated  ;  for  then  a  judgment  which  has  passed 
between  the  debtor  and  a  stranger  prejudices  him,  because  the 
right  which  he  derived  from  the  plaintiflF  has  been  adjudicated 
upon  by  his  own  consent ;  for  he  having  obtained  the  right  of 
possession  by  the  delivery  of  the  pledge  to  him,  might  himself 
have  sued  the  third  party-possessor  for  the  recovery  of  his  lost 
possession,  before  his  debtor  sued,  on  showing  that  he  was 
entitled  in  the  first  instance  to  sue  or  be  sued  respecting  the 
thing  pledged  to  him ;  Dig.  42.  l./r.  68  {de  re  judicata)  A  That 
this  last  cited  text  is  to  be  taken  as  referring  to  a  pledge  delivered 
in  specie  to  the  creditor,  may  be  inferred  from  this,  that  the  case 
of  a  creditor  who  suffers  a  debtor  to  litigate  for  the  pledge  is  there 
associated  with  that  of  a  husband  who  permits  his  father-in-law  or 
wife  to  litigate  respecting  the  proprietorship  of  a  thing  given  in 
dowry,  and  also  with  that  of  a  purchaser  or  possessor  who  allows  a 
vendor  to  contest  the  proprietorship  of  the  thing  purchased. 


•  See  Lib.  41.  tit,  5.  ^o  herede  vel  pro  possessore. 

t  This  text  in  the  Digest  is  as  follows : — **  It  has  often  been  deter- 
mined that  res  inter  alios  judicaias  aliis  non  praejudicare.  This,  however, 
is  subject  to  a  distinction :  for  a  judgment  inter  alios  is  an  estoppel  in 
some  cases  ajg;ainst  persons  knowing  of  it  Ucientilms\  but  in  other  cases 
does  not  prejudice  them  even  when  the  juogment  is  against  themselves. 
Thus  it  does  not  prejudice  persons  having  knowledge  of  it,  when  (for 
example)  one  of  two  heirs  of  a  debtor  is  condemned,  for  the  entire 
matter  of  defence  is  competent  to  the  other,  even  when  he  knew  of  .the 
suit  with  the  [co-']  heir.  Also  if,  of  two  plaintiffa,  one  being  defeated  has 
acquiesced  this  does  not  prejudice  the  suit  of  the  other.  A  judgment 
inter  alios  data  is,  however,  an  estoppel  to  those  knowing  of  thd  suit 
when  one  suffers  another  to  sue  as  to  a  matter,  the  claim  or  defence  of 
which  was  competent  to  himself  in  the  first  instance ;  for  example,  if  " 
&c. —  [then  follows  what  is  stated  in  the  commentary,  and  the  reasons  for 
tlus.]  According  to  Oujas,  Observ.  12.  25,  the  word  scire^  **  to  know," 
here  means  **  to  see  and  suffer,"  or  to  intervene  in  the  suit  in  anv  way ; 
and  this  interpretation  makes  clear  what  would  otherwise  seem  obscure. 
The  interpolation  fco-]  heir  I  have  taken  from  Fothier,  and  it  is  obviously 
requisite:  See  Fothier  Pandect.  42.  1.  n.  41.  and  notes. 
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Plainly,  if  the  creditor  can  prove  that  the  debtor  had  colluded 
with  his  adversary  and  so  had  succumbed,  the  judgment  against 
the  debtor  would  not  prejudice  the  creditor,  according  to  the 
rescript  in  Cod.  8.  14. /r.  6  (depignor.  et  hypoth,).  However, 
some  think  that  the  said/r.  8  {Dig.  20.  1)  and  fr.  68  {Dig.  42. 
1)  may  be  reconciled  without  reference  to  any  distinction 
between  pledge  and  hypothec,  but  merely  with  respect  to  the 
question  of  knowledge  or  ignorance,  reasoning  that  a  judgment 
against  a  debtor  prejudices  a  creditor  knowing  [of  the  litigation] 
**  acienti,'**  as  the  said  fr.  68  has  it,  but  not  one  ignorant 
thereof ;  to  which  case  they  restrict  the  general  words  used  in 
the  said  fr.  8.  Bachovius  de  pignoribus.  lib.  8.  cap.  15.  n.  1. 
Petrus  Barbosa  ad  I.  quae  dotis  84.  Dig.  soluto  matrimonio. 
n.  160.  But  it  would  be  difficult  to  demonstrate  how  the 
action  for,  or  the  defence  of,  a  pledge  could  be  competent  in 
the  first  instance  to  a  creditor  who  has  a  bare  hypothec  in 
specie,  to  the  exclusion  of  the  debtor. 

§  8.  Although  under  the  ancient  law  a  creditor  was 
entitled  to  elect  whether  he  would  first  discuss  the  principal 
debtor  or  his  sureties,  or  would  in  the  first  instance  discuss 
the  mortgages  after  the  debtor,  if  present,!  had  been  cited  and 
had  delayed  satisfying  the  debt ;  Cod.  8.  14.  fr.  24  {de  pignor. 
et  hypoth.)f  junct.  Cod.  eod.  fr.  10 — and  this  power  of  choice 
still  continued  under  the  later  law  whenever  the  debtor  himself 
held  the  mortgaged  property,  so  that  the  creditor  did  not  lose 
his  right  of  recourse  against  it  by  his  election  of  the  [personal] 
action,  but  only  by  payment;  Dig.  20.  l./r.  18.  §  4  {de  pign.  et 
hypoth.) — nevertheless  it  was  enacted  by  Justinian  that  when  a 
thing  mortgaged  is  in  the  possession  of  a  third  party,  the  debtor 
and  his  sureties  must  be  first  discussed  before  a  third  party  in 
possession  of  the  mortgaged  property  is  sued.  Novell.  4.  cap.  2. 
And  under  the  old  law  there  was  a  special  rescript  to  the  same 
effect  in  a  case  in  which  the  property  of  a  female  renter  of 
public  taxes  was  liable  by  law  for  the  rent  due  to  the  Fisc  and 
had  been  alienated  to  various  persons,  when  her  heirs  were 
able  to  pay  the  balance  due  J ;  Dig.  49.  14.  fr.  47  {de  jure 

*  ScietUi :  see  previous  note  in  fine. 

t  Or,  as  we  would  now  say,  being  found  within  the  jurisdiction. 

X  ihQ  precise  case  as  reported  was  this : — ^This  woman,  a  farmer  of 
taxes,  had  left  heirs  from  whom  (after  they  had  entered  on  their  inheri- 
tance) one  Faria  Senilla  and  otiiers  purchased  some  of  her  lands  which 
were  bound  by  legal  hypothec  to  the  Fisc  for  her  debt  to  the  State.    The 

Surchasers  were  sued,  and  complained  that  her  heirs  were  able  to  pay  the 
ebl  and  that  many  others  had  also  pmxshased  portions  of  her  estate : 
the  Emperor  thought  it  just  thcU  her  heirs  should  first  he  sued,  and  that  the 
purchasers  {possessors)  should  only  be  sued  for  any  balance. 
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Fisd.) .  There  seems,  however,  no  room  for  this  provision  of  the 
later  law  and  beneficium  ordinis  when  a  third  party  has  purchased 
the  mortgaged  property  with  knowledge  of  the  mortgage ;  for  the 
laws  help  and  favour  those  who  are  deceived,  and  not  also 
those  who  act  with  knowledge  of  the  facts ;  nor  when  the  third 
party  has  purchased  the  mortgaged  property  only  after  litiga- 
tion respecting  it  has  been  already  commenced  against  the 
debtor ;  Arg»  Dig.  44,  6.  tot.  tit$  de  Utigiosis,  and  Cod.  8.  37 
(eod.  tit.),  and  Novell.  112.  cap.  1.  in  pr. ;  nor  when  the  third 
party  is  in  possession  of  a  thing  specially  mortgaged  ;  for  the 
opinion  is  not  improbable  of  those  who  think  that  Novell.  4, 
cap.  2  [requiring  the  debtor  to  be  discussed  before  mortgaged 
property  in  the  possession  of  a  third  party  is  discussed]  received 
some  alteration  from  Justinian  himself  by  Novell.  112.  cap.  1. 
versu  *^ut  si  quidem  speciales,**  as  he  there  determined  that 
it  should  indeed  be  lawful  to  the  debtor  to  sell  moveables  and 
immoveables  expressly  hypothecated,*  but  that  if  the  creditor 
was  not  satisfied  out  of  the  price  realised  from  the  sale  by  the 
debtor,  he  should  be  at  liberty  to  vindicate  the  thing  sold 
which  had  been  hypothecated  to  him,  so  long  as  the  debt 
remained  unpaid.  The  consequence  is,  that  by  the  latest  law, 
it  was  only  in  the  case  of  a  general  hypothec  that  it  remained 
necessary  to  discuss  the  debtor  before  third  parties  in  posses- 
sion of  a  thing  bound  by  general  mortgage.  Nor  is  a  certain 
specious  reason  wanting  for  the  change,!  namely  that  the  sale 
of  a  thing  specially  mortgaged  to  him  is  more  prejudicial  to 
a  creditor  who  has  nothing  else  bound  to  him  which  the 
debtor  holds  ;  but  in  the  case  of  a  general  hypothec,  the  whole 
property  of  the  debtor  is  bound,  and  therefore,  after  the  sale 
of  some  of  it,  the  creditor  can  proceed  by  the  hypothecary 
action  against  the  other  property  still  remaining  in  the  debtor's 
possession.  D.  Pagenstecher  in  Irnerio  suo  injuria  vapitlante, 
coitione  8,  ad  anth.  hoc  si  C.  de  pign.  et.  hypoth.,  ^  S  et  seq., 
following  Huberus  ad  Pand.  tit,  de  pignor.  et  hypoth.  n.  9. 
Brunnemannus  ad  I.  24,  C  de  pign.  et  hypoth.,  and  others. 
Meanwhile,  by  our  usages,  a  much  greater  change  has  been 
made  in  this  matter,  for  when  immoveables  are  bound  by 
special  or  legal  mortgage  and  possessed  by  the  debtor  himself, 
it  is  open  to  the  creditor  to  institute  simultaneously  the 
personal  and  the  hypothecary  actions,  and  to  include  both  in 
one  libel,  as  said  in  the  title  de  edendo  {lib.  2,  tit.  13.)  num.  14 


♦  The  Novell,  has  **  ut  si  quidem  apeciahs  res  mobiles  vel  immobilee 
ant  88  moventes  nominaiim  fuerint  hypothecae  suppositae ;  liceat  quidem 
debitore  eas  cui  et  quando  voluerit  vendere,  sic  tamen,*'  &c. 

t  i.e.,  the  change  introduced  by  Novell,  112.  cap,  1. 
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in  med. ;  but  when  they  are  in  the  possession  of  a  stranger, 
the  election  [allowed  by  the  ancient  law]  has  been  restored  to 
the  creditor,  of  either  sueing  the  debtor  in  the  first  instance 
by  the  personal  action,  or  the  third  party  in  possession  of  the 
mortgaged  property  by  the  hypothecary  action.  Politic. 
Ordonn.  van  Holland,  oflrt,  86.  In  Holland,  indeed,  when  a 
creditor  has  the  security  of  both  lands  and  sureties  \anglice^ 
both  real  and  personal  security]  the  personal  action  against 
the  sureties  is  suspended  until  the  mortgaged  property  has 
been  discussed;  and  is  then  only  competent  against  the 
sureties  as  a  subsidiary  remedy  for  what  still  remains  unpaid, 
unless  it  has  been  expressly  agreed  otherwise.  Edict,  Phillippi 
Hisp.  Regis  in  usuvi  Hollandiae,  21  Feb.  1564.  vol.  1.  placitor. 
Holl.  pag.  879  et  seq.,  repeated  vol.  8.  pag.  587.  Conauet. 
Amstelod.  part  2.  cap.  5.  num.  2.  Hugo  Grotius  Manud.  ad 
Jurisprad.  HoU.  lib.  8.  cap.  8.  num.  64.  Neostadius  Curiae 
Holl.  decis.  4  in  fine.  Groenewegen  ad  I.  47.^.  dejurefisci, 
et  ad  I.  22.  C.  de  pign.  et  hypoth.  Abr.  4  Wesel  ad  novellas 
constit.  Ukrajectin.  art.  20.  num.  87.  In  Flanders  and  the 
diocese  of  Utrecht,  even  the  principal  debtor  himself  cannot 
be  sued  ,by  the  creditor  by  a  personal  action,  excepting  after 
a  pledge  which  is  with  a  third  party  has  been  discussed  and 
the  creditor  has  not  recovered  in  full,  as  stated  by  Burgundus 
ad  consuetad.  Flandriae,  tract.  2.  num.  80.  and  decided  by  the 
Court  of  Utrecht  in  the  case  of  Nicholas  Ruysch  against 
Nicholas  de  Meyer,  26  Feb.  1649.  According  to  our  usages, 
if  moveables  given  in  pledge  are  possessed  by  a  third  party, 
no  hypothecary  action  is  competent  for  them,  for  **  mobilia 
sequelam  non  habent.'*  Groenewegen  ad  I.  1.  C.  de  precario. 
Paulus  Voet  ad  §  ult.  Instit.  quib.  mod.  re  contrah.  obligatio, 
n.  9.     Add  tit.  1.  n.  18. 

§  4.  Neither  by  the  Boman  Law  nor  by  our  usages  can 
a  creditor  be  compelled  against  his  will  to  divide  the  hypothe- 
cary action  competent  to  him,  and  to  sue  a  plurality  of  persons 
pro  parte  [each  for  a  part],  pledge  being  considered  indivisible. 
For,  on  the  one  hand,  if  a  single  thing  has  been  mortgaged 
[by  a  deceased],  and  been  adjudicated  to  one  of  a  number  of 
heirs  of  the  debtor,  or  been  divided  in  shares  among  them,  or  a 
part  of  the  pledge  been  alienated  by  the  debtor  or  his  heirs,  it  is 
both  open  to  the  creditor  to  discuss  for  the  entire  debt  either 
the  entire  thing  so  assigned  to  one  of  the  heirs,  or  the  portion 
of  it  which  has  come  to  one  person  by  division  or  alienation ; 
so  that  no  possessor  can  prevent  discussion  either  of  the 
whole  or  of  the  portion  possessed  by  him,  although  he  may 
be  willing  to  pay  a  rateable  share  of  the  debt,  or  even  has 
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already  done  so.  Cod.  8.  81. /r.  1.  2  {de  Itdt.  pignoris) ;  Cod. 
4.  16.  fr.  2  (de  hereditar.  action.) ;  Cod.  8.  28.  fr.  16  (de 
distract,  pignor.) ;  Arg.  Dig.  20.  6.  fr.  7.  §  ult.  {quib.  mod. 
pig.  vel  hyp.  solvitwr) ;  Dig.  10.  8./r.  6.  §  8  (communi  divid.) ; 
Dig.  21.  2./r.  65  (de  et-ictioTi.) ;  Dig.  88.  2.  /r.  31  (de  u9Vb  et 
usvfr.  legato;  Hugo  Grotius  Manud.  ad  Jurisprud.  HoU.  Ub.  2, 
cap.  48.  n.  68 ;  Ant.  Faber  Cod.  lAb.  8.  tit.  6.  dejin.  5 ; 
Negusantius  de  pignoribus  membro  prima  octavae  partis^ 
num.  48;  Kesponsa  Jurisc.  HoU.  part  2.  consil.  11.  et 
part  8.  t?oi.  2.  consil.  114.  On  the  other  hand,  if  several 
things  have  been  specially  mortgaged  together  for  one  and  the 
same  debt,  and  some  of  them  have  been  transferred  to  third 
parties-possessors  by  either  a  lucrative  or  an  onerous  title, 
each  possessor  of  an  immoveable  thing  mortgaged  may,  in  the 
election  of  the  creditor,  be  sued  not  [merely]  to  the  extent  of 
the  separate  things  possessed  by  them,  but  in  solidum,*  either 
to  pay  the  whole  debt  or  to  give  up  what  they  detain.  Cod.  8. 
82.  fr.  2  {si  unus  ex  plwrib.  hered.  creditoris  et  debitoris  part, 
suam  solv.  vel  accep.) ;  Dig.  49.  14.  fr.  47.  de  jure  fisci,  in 
verbis  "possessor em  omnem^^ ;  Neostadius  Cur.  HoU.  decis. 
4  in  fine  ;  Sande  de  cessione  act.  cap.  6.  num.  61 ;  Fachineus 
controv.  Ub.  2.  cap.  47 ;  Christinaeus  ad  leg.  Mechlin,  tit,  13. 
art.  81.  n.  8.  in  notis  addiiis ;  Ant.  Faber  Cod.  lib.  8.  tit.  6. 
defin.  40 ;  Responsa  Jurisc.  Holl.  part  4.  consil.  240.  num.  1. 

§  5.  If  one  of  a  number  of  heirs  has,  in  consequence  of 
the  indivisible  nature  of  the  pledge  held  by  him,  alone  satisfied 
in  full  a  creditor  sueing  by  the  hypothecary  action,  there  is  no 
doubt  but  that  a  right  of  action  pro  rata,  against  the  other 
heirs,  should  be  ceded  to  him  just  as  cession  of  action  against 
other  co-sureties  for  the  same  debt  is  made  to  one  of  them 
who  is  prepared  to  pay  the  whole  of  it.  Besides  which,  he  can 
without  cession  obtain  indemnity  from  the  others  by  the 
"actio  negotiorum  gestorum,"  or  "  familiae  erciscundae." 
Cod.  2.  19.fr.  8,  of  which  see  further  in  the  title  famU.  ercis. 
(Lib.  10.  tit.  2.)  num.  41.  But  when  third  parties  are  in 
possession  of  pledges,  holding  either  a  share  of  a  thing  mort- 
gaged, or  one  of  a  number  of  things  mortgaged  at  the  same 
time  for  the  same  debt,  and  they  are  compelled  to  pay  the 
whole  of  the  debt, — whether  in  such  case  they  are  entitled 
to  cession  of  action  against  the  other  possessors  of  the  other 
shares,  or  other  things  mortgaged  at  the  same  time,  is  not 
equally  clear.     Some,  indeed,  contend  that  cession  of  action 

*  **Qui  possident,  tenentes  non  pro  modo  singularum  rerum  sab- 
stantiae  convenimitur,  sed  in  solidum ;  ut" — &c    Cod.  8.  32.  fr.  2. 
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should  be  made  to  "just  "  but  not  to  "  unjust  '*  possessors  by 
a  creditor  obtaining  payment  in  fiill ;  and  among  those  of 
this  opinion  are  Sandius  de  cesdone  actionum,  cap,  6.  n.  63.  64; 
and  Arg.  Dig.  h,  U  fr.  19.  in  verbo  ^'Justus  possessor.^*  But 
the  better  opinion  is  that  generally  cession  of  actions  against 
the  principal  debtors  and  other  possessors  of  the  other  pledges 
or  parts  of  them,  pro  rata  should  be  made  to  any  possessor  or 
detentor*  whomsoever  who,  when  sued  by  the  hypothecary 
action,  offers  the  whole  debt ;  for  Paulus  has  responded  that 
"  those  who  follow  up  a  thing  by  right  of  pledge  are  excluded 
from  the  vindication  of  the  thing  when  any  possessor  whatever 
offers  fpayment  of  the  debt],  for  one  ought  not  to  question  the 
right  of  the  possessor  when  his  own  right  [as  petitor  or  plaintiff 
in  the  Rei  Vindicatio]  is  excluded  by  discharge  of  the  mort- 
gage "  [i.e.,  by  the  pledge  being  freed  by  payment  of  the 
debt — Tr.].  Dig.  20.  6./r.  12.  §  1  {quib.  mod.  pign.  vel  hyp. 
solvitwr).  And  although  Sandius,  in  the  passage  cited,  follow- 
ing Cujacius,  Lib.  11.  observ.  35  in  fine,  urges  that  actual 
vindication  of  the  pledge  is  indeed  hindered  by  tender  [of 
payment]  by  any  possessor  however,  but  that  the  said  Jr.  12. 
§  1  does  not  impose  on  the  creditor  the  necessity  of  making 
cession  of  actions — ^yet  that  this  argimient  is  futile  appears 
from  Papinianus  having  said,  in  general  terms,  "when  in  order 
to  facilitate  the  business  of  the  collection  of  the  taxes  "  (for 
which  the  lands  were  bound  by  law),  "  one  possessor  has  been 
sued,  cession  has  to  be  made  to  him  of  the  Fisc's  right  of 
action  against  the  other  possessors  whose  lands  are  equally 
bound."  Dig.  50.  15. /r.  5  {de  censibris).  And  certainly,  if 
rights  of  action  are,  on  the  most  certain  principles  of  law, 
to  be  ceded  to  guarantors  of  another's  debt,  t  and  also  to 
sureties,  when  these  are  wiUing  to  pay  the  debt  in  full,  against 
the  other  persons  who  at  the  same  time  became  co-sureties  or 
guarantors,  I  see  no  reason  why  cession  of  action  ought  not 
to  be  also  made  to  any  person  whatever  who  pays  the  whole 
debt,  and  thus  also  that  the  right  of  action  should  be  ceded  to 
a  purchaser  by  him  whom  he  pays,  for  it  would  be  idle  (to 
use  the  words  of  the  said  fr.  12.  §  1),  to  question  the 
possessor's  right  when  the  right   of  the  petitor  I  in   respect 

♦  **  Possessor  or  detentor*^;  the  first  word  iinpl]^g  juridical  posses- 
sion, and  the  other  mere  detention  unclothed  with  juridi^  possession ;  the 
contrasted  ideas  being  what  are  respectively  expressed  in  Civil  Law  by  the 
terms  '"possessio/'  and  **  possessio  naturahs  "  or  mere  physical  detention. 

t  donstituentibtis :  see  note  infra  "  ConstxtiUum," 

X  Petitor f  the  technical  designation  of  the  plaintiff  in  a  real  action ; 
here  it  refers  to  the  creditor  proposing  to  become  petitor  for  **  vindication  " 
of  the  mortgaged  property. 
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of  the  other  possessors  had  been  excluded  [by  discharge  of 
the  mortgage  debt].  It  cannot  indeed  be  denied  that  a  stran^fer 
who  spontaneously  [gponte  sua — i.e.,  without  being  impelled 
by  his  own  interests]  offers  to  pay  another's  debt  to  a 
creditor  on  behalf  of  a  debtor  has  no  legal  right  to  have  the 
obligation  [i.e.,  the  mortgage]  transferred  to  him  [by  the  creditor 
whose  claim  he  thus  satisfies],*  Cod.  8.  48.  5.  de  solutionibus  ; 
but  it  is  otherwise  when  one  either  in  pursuance  of  a  contract, 
as  in  the  cases  of  guaranty  (constitutum  +)  and  suretyship,  or 
under  the  apprehension  of  losing  possession  of  any  kind  (more 
especially  when  an  action  has  been  commenced  by  the  creditor 
against  him  as  the  "  detentor  '*  of  a  pledge),  offers  payment  to 
a  creditor  who  is  neither  unwilling  nor  reluctant  [to  receive  it], 
but  is  taking  every  means  of  enforcing  it,  and,  in  default  of 
this,  is  about  to  deprive  him  of  the  possession.  If  you  ask 
with  Sandius,  how  a  person  who  is  possessing  without  any 
right  {contra  jus)  can  presume  to  ask  the  benefit  of  cession 
which  is  a  thing  of  right  {quod  juris  est),  I  reply  by  the  same 
title  as  that  by  which  a  viald  fide  possessor  of  a  thing,  when 
the  owner  vindicates  its  possession,  can  recover  from  its  true 
owner  any  necessary  expenditure  made  by  him  on  it  during 
his  possession.  There  would  be  force  in  the  question  if  the 
unjust  I  possessor  had  infringed  the  law  by  the  very  payment 
of  the  whole  debt  on  account  of  which  he  now  desires  to  have 
cession  of  action,  and  had  thus  given  scope  for  what  is  said  in 
Dig.  26.  7.  88.  §  ult.  {de  administr.  et  peric.  tut.).^  But  it  is 
not  so ;  for  although  an  unjust  possessor  acts  with  turpitude  in 
taking  possession  without  any  sufficient  title  or  right,  and  with 
the  consciousness  that  it  is  another's  property,  there  is  not, 
however,  any  turpitude  in  paying  to  the  creditor  the  debt  for 
which  the  property  was  bound ;  just  as  one  does  no  wrong  who 
makes  necessary  expenditure  on  the  property  of  another  which 


*  When  the  party  paying  has  not  purchased  the  debt  from  the 
creditor.     Cod,  ut  cit, 

\  Constitutum^  the  contract  whereby  one  guarantees  that  a  debt, 
whether  due  by  himself  or  another,  and  whether  no  date  has  been  fixed 
for  the  payment  or  a  distant  date,  shall  be  paid  at  a  certain  time,  though 
before  it  would  otherwise  be  due. 

X  **  Uvjuatus;^*  without  ^*ii«  or  right;  so.,  luilawful  or  unrighteous, 
but  not  necessarily  in  an  ethical  sense. 

§  Where  reference  is  made  to  the  case  of  one  of  a  number  of  tutors 
being  sued  for  a  loss  occasioned  by  the  insolvency  of  the  others  and  for 
the  negligence  of  himself  and  the  omers  in  not  duly  guarding  the  pupil's 
interests  thus  prejudiced.  The  person  so  guilty  and  so  sued  cannot 
demand  cession  of  action  against  his  co-tutors,  for,  **with  what  face 
could  he  do  so  when  the  action  is  a  punishment  for  his  own  contumacy  ?  ** 
Dig,  ut  cit. 
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he  detains  knowing  it  to  be  another's,  though,  on  restoring 
it  to  the  true  owner,  he  might  deduct  that  expenditure,  as  I 
have  said  in  the  title  de  pet.  hered.  (5.  8)  num.  21.  And  of 
this  opinion  is  Negusantius  (following  many  others),  de  ingnor. 
et  hypoth.  memhro  secundo  (vel  membro  tertio),  quintae  partis, 
n.  26.  27.  Nor  is  the  text  in  Dig.  h.  t.  ft.  19  opposed  to  this, 
for  that  makes  mention  of  a  just  possessor  not  so  much  by  way 
of  restriction  as  for  the  sake  of  illustration. 

§  6.  It  is  less  open  to  doubt  that  one  who  pays  the  entire 
debt  does  not  recover  it  in  solidum  from  other  possessors 
of  other  things  mortgaged,  but  only  pro  rata;  so  that  he 
is  in  the  same  position  with  those  who  may  ako  be  sued 
on  the  ground  merely  of  their  being  in  the  possession  of 
things  pledged.  Arg.  60.  15.  fr.  5  {de  censibus) ;  Joh.  a 
Sande  d.  tract,  de  cessione  action,  cap.  6.  n.  65;  Responsa 
Jurisc.  HolL  part  4.  consil.  255.  And  as  in  title  1  it  was  said 
that  the  price  [realized  by  the  sale]  of  pledges  is  not  ordinarily 
[itself]  in  pledge  and  does  not  take  the  place  of  the  things 
pledged,  the  consequence  is  that,  according  to  strict  law,  the 
hypothecary  action  can  only  be  brought  against  the  last 
possessor  of  the  mortgaged  property,  if  it  happens  to  have 
passed  through  several  hands  in  the  course  of  a  number  of 
successive  alienations.  But  it  has  been  decided  by  the  Court 
of  Holland,  ex  aequo  et  bono,  with  a  view  to  the  avoidance 
of  superfluous  lawsuits  and  multiplication  of  costs,  that 
an  action  is  not  to  be  denied  to  a  creditor  against  the  first 
vendor  of  the  thing  mortgaged,  for  the  price  realized  by 
its  sale,  when  a  fourth  possessor  would  be  entitled  to  sue 
the  third  possessor  for  eviction,  and  the  third  the  second, 
and  lastly,  the  second  the  fii-st.  Neostadius  Curiae  HoU. 
decis.  16.  quuest.  2. 

§  7.  Although  the  hypothecary  action  [in  rem]  lies  both 
against  the  debtor  and  against  third  parties  in  possession  [of 
the  thing  pledged],  it  makes  a  difference  whether  the  creditor 
sues  the  debtor  himself  or  the  possessors.  For  if  he  sues  a 
third  party,  he  is  bound  to  prove  that  the  thing  was  in  the 
estate  of  the  debtor  at  the  time  of  the  hypothec,  if  it  was  a 
special  hypothec ;  or  if  a  general  one,  at  some  time  after  it  was 
created  ;  Dig.  20.  1.  fr.  15.  §  1  (de  pignor.  et  hypoth.) ;  whereas 
there  is  no  necessity  for  this  proof  if  he  sues  the  debtor  himself, 
and  no  one  else  intervenes,  for  the  debtor  is  undoubtedly  bound 
to  make  good  his  own  act.  And,  secondly,  a  debtor,  when 
sued  in  this  [hypothecary]  action,  is  not  liable  for  more  than 
C.P.  C  C 
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he  actually  owes,*  although  he  had  been  condemned  in  more 
on  account  of  contumacy,!  Dig.  20.  1. /r.  16.  §  6;/r.  21. 
§  ult.  {de  pign.  et  hypoth.).  Add  the  title  de  condict,  indeb. 
{Lib.  12.  tit  6),  num.  18  in  fine.  But  a  third  party  in  pos- 
session is  liable,  on  account  of  contumacy,  for  the  whole  value 
of  the  thing  mortgaged,  and  the  creditor  must  restore  to  the 
debtor  so  much  thereof  [recovered  from  the  possessor]  as 
exceeds  the  debt ;  d.  fr.  21.  §  tdt. ;  J  and  in  case  of  the 
possessor's  fraud  or  obstinacy  [in  not  surrendering  the  thing 
pledged],  and  of  his  not  paying  the  debt  to  the  hypothecary 
creditor,  the  judicial  oath  even  is  admissible  [that  is  to  say, 
the  possessor  will  be  condemned  to  pay  whatever  the  plaintiff 
swears  in  tj^e  case  to  be  the  value  of  the  thing  §].  Dig.  20.  1. 
fr.  16.  ^  S  {de  pign.  et  hypoth,) ;  Arg.  Dig.  6.  1.  fr.  68  {de  rei 
vindic). 

§  8.  When  one  and  the  same  thing  has  been  mortgaged 
to  several  creditors  together  {simut),  if  indeed  this  has  been 
done  **  pro  partibus  "  [e.g.,  a  half  share  to  one,  and  a  fourth 
to  another,  and  so  on],  or  even  when  no  mention  has  been 
made  whether  of  the  whole  or  of  a  share,  each  can  sue  by 
this  action  for  a  share  only,  whether  [contending]  among 
themselves  or  against  third  parties-possessors  ; ,  and  such  share 
will  be  a  half,  if  an  equal  sum  was  due  to  each,  or  will  be  a 
rateable  proportion,  if  the  debts  were  unequal  in  amount. 
Dig.  20.  1.  fr.  10  in  fine,  fr.  16.  §  8.  If  it  has  been  mort- 
gaged^to  them  aingvlis  in  solidum  [i.e.,  to  each  with  an  interest 
in  every  paii;  of  the  whole],  they  each  may  sue  a  third  party- 

♦  That  is  to  saj,  the  hypothec  only  extends  to  what  the  debtor  owes  for 
the  principal  and  interest  of  the  debt  for  which  the  mortgage  was  given. 
(See  the  Big,  ut  cit.) 

t  To  wit,  contumacy  in  not  snrrendering  to  the  creditor  the  thing 
pledged,  when  ordered  by  the  judge  to  do  so  in  the  B.ci\0Ti  ad  persecutionem 
jngnoris.  The  text  is  as  follows :  **  though  the  debtor,  for  not  surrender- 
m^  the  pledge  has  been  condemned  in  more  than  the  amount  of  the 
prmcipal  and  interest." 

X  And  this  can  be  enforced  by  the  Actio  Pignoratitia  (as  to  which  see 
Lib.  13.  tit,  7),  Dig.  ut  cit, 

§  The  text  in  the  Dig,  20. 1. 16.  §  3,  adds :  **  As  in  other  real  actions ; 
for  if  he  should  only  be  condemned  in  the  amount  of  the  debt,  what  would 
be  the  benefit  of  the  actio  in  reniy  seeing  that  the  plaintiff  would  recover 
the  same  by  suing  in  personam  ? "  This  referring  the  determination  of 
the  value  to  the  mere  oath  of  the  plaintiff  in  actions  in  rem  was  by  way 
of  penalty  against  a  fraudulent  possessor,  or  one  who  had  fraudulently 
put  it  out  of  his  own  power  to  restoi-e  possession  ;  for  in  the  absence  of 
fraud  the  possessor  was  only  liable  to  the  plaintiff  in  the  actual  value 
of  the  thing  or  the  amount  of  the  damages  sustained.  See  Dig,  6.  1. 
fr,  68. 
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possessor  in  soKdum,  in  virtue  of  the  jus  in  solidum  constituted 
to  each ;  but  if  they  dispute  among  themselves  the  maxim 
obtained  with  the  Romans,  "possidentis  meliorem  esse  con- 
ditionem/'*  Dig.  20.  1.  /r.  10  {de  pignor.  et  hypoth.) ;  Dig,  48. 
83.//'.  1.  §  1  (de  Salviano  interdicto) ;  and  this  may  be  admitted 
without  any  difficulty  to  hold  under  our  usages  in  the  case  of 
moveables,  which  follow  the  rule  "  mobilia  sequelam  non 
habent;"  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  n.  100; 
but  in  immoveables  the  rule  with  us  is  rather  that  a  party  not 
in  possession  has  an  equal  right  with  a  possessor,  at  least  to 
the  extent  that  each  rauks  pro  rata  on  the  price  realized  by  the 
sale,  and  this  is  approved  by  Groenewegen  ad  d.  fr.  10.  Nor 
perhaps  will  this  seem  very  foreign  to  the  Roman  Law,  when 
we  consider  that  in  the  said  fr.  10,  it  is  not  so  much  the  right 
of  preference  that  is  spoken  of,  as  rather  the  Actio  Serviana 
itself,  for  the  obtaining  of  possession^  with  respect  to  which 
possession,  however  better  the  position  of  a  possessor  may  be, 
it  is  not  therefore  to  be  asserted  that  he  has  also  a  preference 
in  the  price  [obtained  by  the  sale  of  the  pledge].  For  the  right 
of  hypothec  or  preference  does  not  depend  on  possession ;  since 
in  the  contract  of  pledge  a  mortgagee  may  be  preferential  even 
when  the  possession  has  been  lost,  or  indeed  though  it  has 
never  been  obtained  by  him.t  Dig.  h.  t.  fr.  12.  §  vlt.  To  be 
more  plain;  the  same  thing  has  been  bound  to  each  in  its 
entii'ety  {singulis  in  solidum),  and  if  neither  of  the  creditors  has 
been  paid,  of  necessity  they  take  shares  by  *'concursus,'*l  and  so 
payment  of  the  debt  to  each  is  to  be  made  pro  rata  from  the 
price  realized  by  the  sale  of  the  pledge ;  and  it  is  for  that 
reason  that,  as  Paulus  says  in  Dig.  13.  7.  fr.  20.  ^  1  {de  pig^ 
nor  at.  act.),  **  when  a  thing  has  been  simultaneously  mortgaged 
to  several  persons  they  have  all  an  equal  right."  §  But  when 
one  of  them  has  been  settled  with  by  payment  or  otherwise, 
without  sale  of  the  pledge,  the  entire  pledge  remains  bound  to 
the  other  for  his  debt,  much  in  the  same  way  as  happens  when 
the  same  thing  has  been  bequeathed  conjointly  to  two  persons. 
Inst.  2.  20.  §  8  {de  legatis). 

§  9.  As  respects  the  duration  of  this  action,  formerly  indeed 
it  was  considered  not  to  fail  by  any  lapse  of  time,  while  the  debtor 

♦  These  are  the  actual  words  of  the  text  cited,  though  Voet  slightly 
varies  them,  using  the  word  potiorem  instead  of  meliorem.  to  indicate  that 
the  mortgagee  in  possession  had  a  'preferential  right  in  the  whole. 

t  The  text  cited  from  the  Digest  is  as  follows :  **  In  the  contract  of 
Pigrrns  the  mortgagee  who  first  contracted  for  the  Pignus  is  preferential, 
notwithstanding  the  delivery  of  the  rea  to  a  subsequent  mortgagee." 

X  *'  Per  concursum  partes  faciunt" 

§  **  Aequalis  omnium  causa  sit" 

c  c  2 
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or  his  heir  was  in  possession  ;  Cod.  7.  86. /r.  2  (si  advers,  credi- 
torem  praesciipt.  oppon.) ;  and  much  more  did  this  hold  when 
the  creditor  himself  had  obtained  possession  of  the  pledge  by 
contract,  and  rested  on  his  possession.  But  if  a  stranger  had 
held  the  pledge  in  good  faith  and  by  a  "just**  title*  during 
the  period  required  for  usucaption  by  the  law  previous  to  the 
time  of  Justinian,  to  wit,  for  two  years  in  the  case  of  immove- 
ables, or  a  year  in  the  case  of  moveables,  a  distinction  seems  to 
have  been  made  between  a  pledge  proper  (pignus  in  specie — 
a  pawn),  the  possession  of  which  is  transferred  to  the  creditor, 
and  a  hypothec  in  which  the  possession  remains  with  the 
debtor.  For  if  a  pledge  had  been  delivered  to  a  creditor  and 
subsequently  **  usucaptum  **  by  a  stranger,  such  uaucapio,  when 
complete,  operated  to  the  prejudice  even  of  a  creditor,  both 
because  the  creditor,  having  himself  the  right  to  its  possession, 
ought  to  have  reclaimed  it  from  an  unjust  possessor, t  and 
omitting  to  do  so,  should  credit  himself  with  his  own  negligence 
in  allowing  the  period  for  usucaption  to  be  completed  and  the 
pledge  to  be  thus  lost  to  him.  Cod,  7.  36.  /r.  1  {si  advers.  credit, 
praescript,  pign,  oppon.).  And  another  reason  for  this  is  that  it 
has  been  laid  down  inl>i^.  41.  S.fr.vlt.  (de  usurpat.  etvsucap.), 
that  if  a  debtor  has  clandestinely  abstracted  what  he  had  given 
in  pledge  to  a  creditor,  it  is  then  a  case  of  theft  indeed,!  "but 
so  soon  as  it  comes  into  the  creditor's  power,  it  [again]  becomes 
capable  of  usucaption  **  [by  a  stmnger] ;  which  usucaption  cannot 
commence  to  run  from  that  time  by  reason  of  proprietorship — 
(for  the  theft  was  not  of  the  proprietorship,  but  only  of  the 
creditor's  possession,  or  in  respect  of  the  right  and  security 
competent  to  him  in  in  re  [cUiena],  Arg.  Dig.  48.  26.  fr.  6. 
§  tdt.  ct  §  1  (de  precario);  junct.  Inst.  4.  .1.  §  10  (de  oblig. 
quae  ex  delicto) ;  Vinnius  and  Paulus  Voet  ad  Inst.  loc.  cit. ; 
wherefore  there  could  be  no  vitium  [i.e.,  no  such  flaw  as  is 
an  impediment  to  title  by  usucaption]  so  far  as  regards 
ownership,  or  usucaption  would  on  that  account  have  been 
prevented.     It  (the  usucaption)  begins  to  run  only  by  reason 


♦  Id  eat,  one  of  the  titles  or  rights  recognised  by  the  Civil  Law,  such 
as  purchase,  donation,  &c.     Justus  does  not  here  mean  **  honest.'' 

t  Id  esty  a  possessor  without  lawful  title.     See  preceding  note. 

i  Being  a  theft  of  the  *'  possession ; "  and  stolen  property  is  not 
susceptible  of  usucaption  until  it  has  again  reverted  to  the  power  of  the 
owner.  The  law  on  this  subject  is  somewhat  intricate  ana  subtle,  but 
will  be  more  clearly  apprehended  on  reference  to  Pothier's  arrangement 
of  the  texts  and  his  observations  in  his  Pandects  lib.  41.  tit.  3.  num.  18. 
Though  Voet's  sentences  are  here  very  involved,  it  is  judged  safest  to 
adhere  to  a  Uteral  translation,  and  not  to  break  up  his  sentences  (for 
greater  clearness)  more  than  seemed  actually  necessary. 
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of  the  possession  and  of  the  right  in  re*  which  the  creditor 
had ;  and  as  the  theft  was  in  respect  to  this  [possession  and 
jus  in  re  cdiena]  only,  the  flaw  of  furtum  was  purged  as  soon  as 
the  thing  reverted  to  the  power  of  the  creditor,  and  on  that 
very  account  also,  usucaption  of  the  pledge,  now  free  of  any 
flaw,  could  proceed  to  the  prejudice  of  the  creditor,  if  he,  as 
has  been  already  said,  subsequently  suflered  the  thing  to  be 
possessed  by  another  for  the  period  fixed  b}'  law.  Further,  it 
is  most  equitable  that  a  creditor  should  lose  his  "jus  pignoris  '* 
by  his  negligence  during  the  same  length  of  time  that  suffices 
for  an  owner  to  lose  his  dominium  through  his  negligence ;  in 
the  same  way  as  we  find  laid  down  respecting  the  loss  of 
his  usufruct  by  a  usufructuary,  whose  right  of  possessing  the 
subject  of  the  usufruct  is  very  similar  to  that  which  a  creditor 
has  of  possessing  things  delivered  to  him  in  pledge.  Cod.  8. 
83.  fr.  pen.  §  1  in  fine  {de  usufructu).  Hypothec  stood  on  a 
different  ground,  for,  as  from  the  very  nature  of  the  contract, 
the  possession  of  a  thing  hypothecated  should  remain  with  the 
debtor  himself,  it  was  rather  to  be  imputed  to  the  debtor  than 
to  the  creditor  that  through  the  former's  negligence  a  pledge 
not  timeously  reclaimed  from  a  third  partj^-possessor  had 
been  acquired  by  usucaption;  indeed,  such  negligence  was 
considered  the  same  as  if  the  debtor  had  sold  it ;  seeing  that 
one  can  hardly  be  considered  as  not  having  alienated  that 
which  he  has  permitted  to  be  **  usucaptum,'*  Dig.  50. 16. /r.  28 
{de  verb,  signif.) ;  the  consequence  whereof  was  that  even  after 
usucaption  had  been  completet  the  creditor — (who  could  not 
be  charged  with  negligence)  Arg.  Dig.  20.  6./r.8.  §  15  (quib.  mod. 
pign.  vel  hypoth.  solvitur) ; — continued  to  have  the  right  of  pledge, 
and  the  question  and  contract  of  pledge  are  distinguished  from 
the  intention  of  ownership,  as  stated  in  various  responses  and 
rescripts;  Dig.  20.  l.fr.  1.  §  2  in  fine  {de  pignor.  et  hypoth.); 
Cod.  8.  14. /r.  7  {eod.  tit.);  Dig.  41.  S.fr.  44.  §  5  {de  usurpat. 
et  vsu^ap.) ;  Dig.  41.  4.  fr.  12  {pro  emtore) ;  Dig.  39.  2. 
fr.  44.  §  1  {de  damno  infecto) ;  all  which  texts  can  be  most  fitly 
taken  as  referring  to  hypothec;  for  Dig,  20.  l./r.  1.  §  2,  and 
39.  2./r.  44.  §  1,  treat  of  mortgaged  lands  and  houses,  which 
are  more  frequently  hypothecated  than  pledged  [in  the  restricted 
sense  of  the  latter  term — i.e.,  pawned ''].  Inst.  4.  6.  §  7  in  fine  {de 
action.).  And  further,  in  Cod.  8. 14. /r.  7,  and  Dig.  41.  S.fr.  44. 
§  5,  it  is  stated  that  the  ^^contrdct "  of  pledge  is  not  extinguished 


*  That  is  to  say,  the  jiis  in  re  alieiiay  which  pledge  is  defined 
to  be. 

t  And  the  ownership  been  thereby  changed  from  the  debtor  to  the 
third  party  who  had  acquired  titie  by  his  possession. 
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by  usucaption,  and  that  the  "persecution"  of  a  pledge 
*^ constituted  by  mere  contract*'  (sola  conventione  conatitutum) 
is  not  taken  away  [by  usucaption],  which  terms  properly 
pertain  to  hypothecs.  Dig,  13.  7.  fr.  1.  pr.  (de  pignorat. 
act.).  Finally,  Dig.  41.  4.  12,  treats  of  legatees  placed  in 
possession  [of  an  inheritance],  who  do  not  by  the  missio 
in  possessionem  obtain  [juridical]  **  possession,"  but  only 
"custody  "  of  it,  and  have  not  the  right  of  ejecting  the  heir, 
but  possess  together  with  him  in  order  thereby  to  constrain 
him  to  give  security  [for  payment  of  the  legacies]  by  the 
irksomeness  of  the  continued  **  custody,"  Dig.  36.  4.  fr.  5- 
pr.  (ut  in  possess,  legat.  servand.  caus.);  so  that  this  kind 
of  praetorian  pledge  also  relates  rather  to  an  hypothec 
created  over  all  the  estate  of  the  deceased  than  to  pledge  in 
specie,*  though  it  is  true  that  the  legatees  must  be  themselves 
actually  put  in  possession  in  order  that  the  praetorian  right  of 
pledge  may  arise.  Dig.  18.  7.  /r.  26.  §  1  \de  pignorat.  act.). 
If,  however,  there  had  not  only  been  usucaption  by  a  third 
party  of  the  thing  mortgaged,  but  it  had  also  been  possessed 
by  him  for  a  long  period,  the  "  praescriptio  longi  temporis" 
excluded  the  creditor  and  effected  what  the  usucaption  for 
one  year  or  two  yeai-s  could  not  effect ;  though  otherwise,  in 
other  respects,  and  especially  in  the  adjection  of  the  dominium 
directum,  the  force  of  usucaption  was  anciently  greater  than 
that  of  prescription.  Cod.  7.  36.  fr.  1  et  2  {si  adversus 
credit,  praescriptio  oppon.).  Compare  Ant.  Faber  in  rational, 
ad  d.fr.  1.  §  2  (de  pign.  et  hypoth.).  But  by  the  later  Roman 
Law  this  hypothecary  action  endured  to  a  creditor  for  forty 
years  both  against  debtors  and  their  heirs,  and  against  third 
parties-possessors  and  posterior  creditors  possessing  the  thing 
during  the  lifetime  of  the  debtor:  for  when  the  debtor  had 
died,  a  posterior  creditor  [in  possession]  could  exclude  a 
prior  one  in  thirty  years  from  the  debtor's  death.  Cod.  7. 
89. /r.  7.  pr.  et  %1  {de  praescript.  30  vel  40  annor.).  These 
rules  depended  on  the  view  that  the  principal  obligation 
continued  for  forty  years  when  brought  into  suit;  for  as  at 
the  time  of  that  fr.  7  actions  [i.e.,  rights  of  action]  became 
perpetual  by  litis  contestatio,\  Dig.  27.  7./r.  ult.  {de  fidejussor, 
et  nominat.  et  hered.  tut.),  till  it  was  enacted  by  Justinian  that 
when  made  the  subject  of  suit  they  should  endure  for  forty 


♦  /.e..  Pledge  proper;  mortgage  with  delivery  of  the  thing  pledged, 
or  pawn. 

t  That  is  to  say,  on  litis  contesiatio  (which  nearly  corresponds  to  our 
*'  joinder  of  issue**)  the  claim  ceased  to  be  liable  to  any  of  the  temporal 
prescriptions. 
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years  from  the  date  of  the  last  proceedings  in  the  action,* 
Cod.  7.  89.  /r.  vlt.  {de  praescript.  80  vel  40  annor.),  it  is  not 
surprising  that  the  duration  of  the  hypothecary  action  could 
be  extended  to  forty  years.  But  as  Justinian  by  the  most 
recent  law,  Cod,  8.  1.  I,  18  {de  jvdiciis)  altered  the  pro- 
vision of  the  said/r.  vlt.  Cod.  7.  89  (de  praescript.  80  vel 
40  ann.),  as  I  have  more  fully  shown  in  the  title  de  jvdiciis 
{Lib.  5.  tit.  1),  num.  65,  it  may  be  said  that  ordinarily  the 
hypothecary  action,  as  an  accessory  one,  is  not  to  be  extended 
beyond  the  duration  {vita)  of  the  principal  action.  By  modem 
usages,  however,  probably  the  hypothecary  action  is  excluded, 
like  any  other  action,  by  the  prescription  of  the  third  of  a 
century.  Ant.  Matthaeus  paroem.  Belgar.  Jurisc.  9.  num.  7. 
pag.  819  in  med.  This  view  is  supported  by  what  Hugo  Grotius 
says,  lib.  8.  Manvduct.  ad  jurispnid.  HoU.  cap.  46.  num.  8,  to 
wit,  that  actions  +  prescribe  with  us  in  the  third  of  a  century ; 
though  in  lib.  2.  cap.  48.  n.  58  et  seq.,  he  plainly  sanctions  the 
view  that  the  hypothecary  action  prescribes  in  thirty  years  or 
forty  according  to  the  distinction  made  in  the  said  I.  7.  Cod, 
de  praescript.  80  vel  40  annor.,  for  which  opinion  Neostadius 
Curiae  Holl.  decis.  8  and  15  in  fine,  also  cites  a  judgment  of 
the  Court  of  Holland.  [And  this]  although  the  debtor  had 
paid  the  interest  or  annual  rent  when  due,  and  therefore,  there 
being  no  delay  [on  the  debtor's  part],  the  creditor  had  no  occa- 
sion for  suing  a  third  party  in  possession  of  the  pledge.  Arg, 
Dig.  7.  4./r.  29  {quib.  mod.  usufruct,  amitt.).l  Nevertheless, 
the  author  of  a  consilium  in  the  Responsa  Jurisc.  Holl.  part  1. 
consil.  264,  mentions  that  the  contrary  has  sometimes  been 
decided  in  Holland,  quoting  instances,  so  that  quiet  pos- 
session [according  to  these  decisions]  for  even  forty  years 
could  not  abrogate  the  right  to  destroy  the  hypothecary 
action.  Chassenaeus  maintains  this  opinion,  ad  consuetud, 
Burgund.  rubric.   11.   §  2.   num.  40.  41,   and  supports  it  by 


•  Our  author  has  **  novissimis  actia."  The  passage  cited  from  the 
Code  uses  the  expression  ^^novissima  cognitio,^*  which  ralfier  means  judicial 
investigation. 

t  The  student  should  be  cfireful  not  to  confound  the  prescription  of 
judgments  or  judicial  decrees  with  that  of  claims  or  rights  of  suit  which  are 
here  intended  by  the  word  **  action." 

X  Van  der  Xeesel  says  that  "  where  no  payment  of  interest  has  been 
made,  a  third  party  in  possession  is  secured  oy  the  prescription  of  thirty 
years,  and  the  debtor  or  his  heirs  by  the  prescription  of  forty  years ;  but, 
if  interest  has  been  paid,  prescription  does  not  run,  though  the  court  has 
more  than  once  decided  otnerwise.  Neostad.  Cur.  Dec.  8.  n.  2.  3 :  Decis. 
en  Eesol.  Van  der  Hove,  n.  160.  186."  Van  der  Keesel,  Thesis,  443. 
[Lorenz^s  TravsL) 
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the  argument  drawn  from  the  case  of  a  surety,  who  is  stated 
in  the  title  de  fidejussoribus  (46.  1)  to  remain  bound  though 
no  demand  has  been  made  on  him  for  thirty  years,  provided 
tlie  debtor  himself  has  not  been  discharged  by  prescription. 
Arg,  Cod.  8.  40.  fr,  ult.  (de  dvx)b.  reis) ;  Dig.  45.  1.  fr.  91. 
§  4  (de  verbor.  oblig.).  Certainly,  if  a  creditor  has  intimated 
to  the  possessor,  within  the  periods  of  prescription,  that  the 
thing  possessed  by  him  is  bound  by  pledge-right  for  such  a 
debt,  he  need  not  be  apprehensive  with  respect  even  to  the 
prescription  of  forty  yeai's,  as  Neostadius  shows  in  the  said 
decis.  8  in  fine.  And  so  also  neither  if  the  possessor  is  the 
heir  of  the  debtor,  although  no  intimation  has  been  given 
to  him  nor  any  delay  incurred  in  paying  the  annual  interest, 
as  Groenewegen  notes  ad  d.  fr.  7.  Cod.  de  prctescript.  30. 
vel  40.  annor.  num.  2. 

§  10.  Besides  the  Hypothecary  Action  thus  far  treated 
of,  it  will  be  not  undesirable  to  say  something  of  the  pro- 
ceeding for  concurrence  or  preference  among  creditors,  the 
*^  judicium  concursus  aut  praelationis.^*  This  is  very  shortly 
and  speedily  decided  when  the  creditors  verbally  discuss  the 
matter  before  the  judge  deputed  for  that  purpose,  exhibiting 
to  each  other  the  documents  on  which  each  desires  to  rest  his 
right  of  preference  ;  but  if  some  of  the  creditors  are  obstinate, 
the  proceedings  have  to  be  conducted  in  writing  (by  eysch  van 
pra^ferentie — ^by  **  claims  of  preference  '*),  it  being,  however, 
free  to  those  who  consider  that  they  would  be  subjected  to  lesion 
by  that  mode  of  litigation  and  the  consequent  delay  to  protest 
for  the  costs,  damages  and  "id  quod  interest."  See  Van 
Alphens  Papegay,  part  1.  cap.  30.  pag.  481.  482.  If  this  suit 
has  already  been  commenced  between  some  of  the  creditors, 
other  creditors  may  rightly  claim  to  be  admitted  to  take  part 
in  it;  nay,  even  when  it  has  terminated  and  the  money  obtained 
from  the  sale  of  the  goods  been  already  distributed  among 
creditors  in  accordance  with  the  judgment  of  preference,  it  is 
open  to  other  creditors  who  were  ignorant  of  the  first  suit,  or 
absent  at  the  time,  or  prevented  [from  coming  forward]  by  some 
reasonable  cause  (but  not  to  every  one  promiscuously),  to 
demand,  at  least  by  the  medium  of  the  restitutio  in  integrum^ 
a  fresh  debate  on  the  question  of  preference ;  unless  this  has 
been  expressly  prohibited  by  [local]  statutes,  or  limited  by 
statute  to  a  moderate  and  definite  period.  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  17.  num.  18.  14;  Appendix  Decision. 
post  Responsa  Jurisc.  Holl.  part  3.  vol.  1.  pag.  35  in  med.;  Van 
Alphens  Papegay  d.  cap.  80.  pag.  481 ;  Wassenaar  Pract 
Judic.  cap.  22.  num.  51.  52 ;  Besponsa  Jurisc.  Holl.  part.  2 
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consiL  299.  For  which  reason  also  it  obtains  among  us,  and 
in  many  neighbouring  provinces,  that  on  the  termination  of 
the  suit  for  preference,  creditors  do  not  receive  payment  of  the 
amount  adjudicated  to  them  unless  they  give  su(!icient  security 
for  restitution  in  the  event  of  other  creditors  having  preferential 
rights  coming  forward,  Dig.  14.  4./r.  5.  §  vlt.  {de  tribut.  act.) ; 
without  interest  indeed,  in  case  of  doubt,  if  the  usage  of  the 
country  does  not  expressly  require  security  to  be  also  given  for 
restitution  of  interest ;  especially  as  by  our  usages  an  obligation 
to  pay  interest  does  not  readily  arise  [i.e.,  is  not  favoured  in 
law — Tr.],  and  in  the  case  put  there  cannot  be  considered  to 
have  been  any  fault  or  mora*  on  the  part  of  the  creditor  who 
received  the  money  under  the  judgment.  This  matter  has 
been  more  fully  treated  by  Ant.  Matthaeus  de  auction,  d.  lib.  1. 
cap.  17.  num.  4.  5.  6.  7.  8.  9.  10. 

§  11.  While  the  suit  for  preference  is  pending,  the  money 
obtained  from  the  sale  of  the  goods  by  a  curator  bonis  and  such 
like  persons  must  be  deposited  in  Courtt  for  the  use  of  those 
entitled  thereto,  unless  with  the  common  consent  of  the 
creditors,  in  view  of  the  expected  long  protraction  of  the  suit 
for  preference,  they  are  directed  to  be  invested  in  the  interim 
at  interest  with  the  State  for  the  benefit  of  creditors.  Van 
Alphens  Papegay,  part  1.  cap.  80.  pag.  (mihi)  481  in  fine  et  482. 
And  indeed  it  is  often  equitable  that  what  is  due  to  some 
creditors  should  be  paid  before  the  conclusion  of  this  suit,  for 
instance  when  the  right  of  one  creditor  is  plainly  liquid,  and 
the  debts  of  the  others  illiquid,  provided  security  is  given  for 
restitution,  as  already  said ;  especially  when  the  creditor  is  in 
such  circumstances  that  he  cannot  otherwise  maintain  or 
support  himself;  the  creditors  being  first  cited,  however,  lest 
they  may  consider  that  they  have  just  cause  for  objecting;  Arg. 
Edict,  of  Charles  V..  26  May,  1544,  art.  40.  vol.  1.  placit.  HoU. 
pag.  328 ;  Neostadius  Curiae  Suprem.  decis.  58 ;  Ant.  Faber. 
Cod.  lib.  7.  tit.  82.  defin.  18  ;  Ant.  Matthaeus  de  auction,  lib.  1. 
cap.  15.  num.  5.  et  cap.  17.  num.  3.  As  to  the  processes  by 
which  the  curator  or  oflScer  of  the  Court  I  can  be  compelled  to 
distribute  the  money  according  to  the  decree  of  preference,  as 
by  civil  custody  §  or  judicial  censures,  see  the  said  Alpheni 
Formularium  d.  part  1.  cap.  80.  pag.  {mihi)  479  et  seq. 

*  Mora:  delay,  one  of  the  five  grounds  on  which  the  law  allowed 
interest.     See  on  this  subject  Lib.  22.  tit,  I.  ^  II  et  seq, 

t  **  Deponi  debent  SLpud  publica  acta,*^  &c. 

X  **  Curator  sive  Oraphiarius,^*  The  first  is  a  curator  bonis;  the 
second,  secretary  or  registrar. 

§  **  Puta  civili  cmtodia,  comminatione  judicis.*^ 
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§  12.  In  what  place  the  suit  for  concurrence  or  prefer- 
ence {judicium  concursvs  aut  praelationis)  should  be  tried  is 
very  doubtful.  If  we  regard  the  rigour  of  the  law,  the 
suit  between  creditors  should  be  prosecuted  in  the  place  of  the 
domicile  of  the  bankrupt  debtor  in  respect  only  to  the  price 
realized  from  moveable  property  wherever  situated,  and  from 
immoveables  situated  in  tlie  place  of  the  debtor's  domicile  ; 
but  in  respect  to  the  price  of  other  immoveables,  in  the  several 
places  in  which  they  are  situated ;  so  that  there  would  be  as 
many  suits  for  preference  as  there  are  places  in  which  immove- 
ables are  found  subject  to  [the  jurisdiction  of]  this  or  that 
judge ;  for  "extra  territorium  jus  dicente  impune  non  pareatur,"* 
Dig.  2.  1.  fr,  20  {de  jurisdictione)  ;  and  a  person  to  whom 
possession  of  an  estate  is  decreed  by  the  Praetor  is  considered 
to  be  granted  possession  [only]  of  what  is  within  the  territorial 
jurisdiction  of  him  who  makes  the  decree  for  possession,  t 
Dig.  42. 5./r.  12.  §  1  (de  rebus  autorit.jud.  possid.).  Compare 
what  I  have  said  in  the  title  de  constitut,  princip.  {lib.  1.  tit.  4) 
in  the  second  part,  de  statutis,  num.  6  et  seq.  Plainly,  not 
only  does  it  admit  of  being  established  consistently  with  the 
strictest  law  that  the  whole  litigation  among  creditors,  with 
respect  to  preference  in  the  price  realized  from  the  sale  of 
immoveables  situated  in  the  jurisdictions  of  various  inferior 
judges  who  are  subject  to  the  same  supreme  sovereign,  should 
take  place  before  the  supreme  judge  of  the  territory,  or  even 
before  the  judge  ordinary  of  the  domicile  of  the  bankrupt 
debtor,  but  equity  also  urges  this,  that  the  subject-matters  of  a 
suit  be  not  split  up ;  J  and  so  it  has  been  enacted  by  the 
States  of  Holland  that  a  suit  for  preference  is  to  be  prosecuted 
to  its  conclusion  not  before  the  Provincial  Court,  but  before 
the  judge  ordinary  of  the  place  where  the  curator  bonis  of  a 
bankrupt  creditor  or  of  an  inheritance  taken  up  with  benefit  of 
inventory  has  been  appointed.     Placit.   Ordin.  HoU.  10  Jvl. 

*  Which  may  be  freely  rendered,  "The  decree  of  a  judge  {prattor) 
may  be  disregarded  with  impunity  out  of  his  territorial  jurisdiction." 

t  The  words  are  **  qui  posaidere  juhetuVy  eo  loco  jussua  mdeatur,  cujus 
cura  ad  juhentem  pertinet"  **  an  order  for  possession  only  applies  to  pro- 
perty within  the  jurisdiction  of  him  who  makes  the  order;"  but  the 
allusion  is  to  the  Missio  in  possessionem  allowed  by  the  Praetor  to  a  legatee 
wherebv  he  is  j)ut  in  possession  of  the  whole  estate  of  a  defunct  when  the 
heir  fails  to  satisfy  or  give  security  for  legacies ;  or  allowed  to  a  creditor 
when  he  is  put  into  possession  of  the  estate  of  a  bankrupt  debtor ;  and 
some  other  cases,  as  to  which  see  the  several  titles  Lib.  36.  tit,  4 ;  Lib.  37. 
tit,  9 ;  and  Lib,  42.  tit,  4  ;  as  well  as  that  cited,  viz.,  Lib,  42.  tit.  5,  which 
is  a  continuation  of  the  subject  of  Missio  in  possessionem. 

X  **  Ne  contiiientia  causae  dividatur,**  It  is  easier  to  understand  than 
to  find  an  apt  rendering  for  this  phrase. 
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1677.  vol.  8.  placitor.  pag.  672.  678.  But  that  the  same  course 
should  not  have  place  in  respect  of  other  things  situated  under 
another  sovereign  is  not  only  suflSciently  shewn  by  the  reasons 
already  adduced,  but  is  manifestly  confirmed  bj'^  what,  after 
various  discussions,  was  at  length  definitely  settled  by  special 
convention  between  the  governing  authorities*  of  Holland  and 
Utrecht,  promulgated  the  18th  April,  1619,  to  the  effect  that  the 
power  of  a  curator  bonis  appointed  in  either  Province  is  to 
extend  to  all  property  situated  in  either  jurisdiction ;  that  the 
curator  is  to  be  appointed  in  the  place  where  the  deceased 
resided  at  the  time  of  his  death,  or  of  the  last  domicile  of  an 
insolvent,  although  the  majority  of  their  creditors  may  have 
their  domicile  in  some  other  place,  or  the  greater  part  of  the 
property  be  situated  elsewhere;  and  further  that  the  proceedings 
for  concurrence  (Judicium  concursus)  nmst  be  wholly  prosecuted 
in  the  place  where  the  curator  is  appointed :  that  if  any 
question  of  domicile  should  arise,  the  competent  judge  of 
that  controversy  should  be  the  judge  of  the  territory  in  which 
the  insolvent  or  deceased  last  dwelt;  and  finally,  that  the 
property  situated  in  another  Province  should  be  sold  by  the 
authority  of  the  judge  who  appointed  the  curator,  but  according 
to  the  law  of  the  place  in  which  the  sale  is  made.  Compare 
Rodenburch  de  jure  conjugum.  tract,  praeliminar.  de  statutorum 
diversit.  tit.  2.  cap.  5.  num.  16,  fere  in  pr.  pag.  {mihi)  92 ; 
Paulus  Voet  de  statutis  sect.  10.  num.  4.  5  ;  and  what  I  have 
written  in  the  title  de  constit.  principum.  part.  2.  de  statutis, 
num.  17. 

§  18.  In  order  to  the  more  distinct  treatment  of  the 
subject  of  preference,  it  must  be  understood  that  those  are  to 
be  preferred  to  all  other  creditors,  however  specially  privileged, 
who  show  that  the  ownership  of  a  thing  found  in  the  estate  of 
the  debtor  pertains  to  them.  Wherefore  he  who  has  sold  and 
delivered  his  own  property  without  giving  credit  for  the  price, 
and  sometimes  also  he  who  has  given  credit,  and  the  owner  of 
things  stolen  from  him,  also  a  bare  proprietor,  t  a  fideicommis- 
sar3',  a  depositor  who  has  not  incurred  a  debt  in  making  the 
deposit,  a  person  who  has  lent  a  thing  for  use  or  at  will,  one 
who  has  given  a  thing  in  pledge,  and  other  like  persons, 
are  not  to  be  called  upon  for  contribution  in  respect  of  the 
things  so  sold,  stolen,  deposited,  &c.,  with  other  creditors  of  a 
person  in  possession  of  such  things;  certainly  not  in  those  cases 
in  which,  according  to  law  or  usage,  the  power  of  vindicating 

*  **  Diocesioa  Ordines,^^ 

t  As  contrasted  with  a  usufructuary. 
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such  things  is  not  denied ;  which  matter  has  been  more  fully 
treated  in  the  title  de  rei  vindicat.  [lib.  6.  tit.  1]  num.  5  et  seq. 
ad  num.  22.  And  it  is  the  same  if  one  who  manages  another's 
trade  (institor)  under  his  mandate  [power  of  attorney]  has 
purchased  a  thing  for  his  principal  with  his  principal's  money, 
and  the  thing  is  found  among  his  goods  when  he  has  become 
bankrupt  [gr  absconded]  as  said  in  the  title  de  institoria 
actione  [lib.  14.  tit.  3],  num.  7  ;  or  if  one  has  given  gold  to  a 
goldsmith  to  be  made  into  a  vase,  or  a  silver  vase  to  be  repaired, 
clothes  to  a  tailor  to  be  mended,  cloth  to  a  dyer  to  be 
dyed  or  to  a  fuller  to  be  cleaned,  and  the  identical  articles 
{ipsa  corpora)  so  delivered  to  the  artificer  are  found  among  his 
goods ;  Cfr.  d.  tit.  de  rei  vindicat.  [6.  1].  num.  12.  in  fine. 
Plainly,  if  melted  silver  has  been  given  to  an  artificer  to  be 
made  into  a  vase,  or  gold  to  be  made  into  a  ring,  it  is  rather 
to  be  said  that  the  ownership  of  such  gold  or  sUver  has  been 
transferred  to  the  artificer,  and  so  he  has  become  debtor 
in  respect  to  that  gold  or  silver;  Dig.  19.  2.  fr.  31  {locati) ; 
the  consequence  of  which  is  that  he  who  gave  the  gold 
only  concurs  in  the  estate  of  the  artificer  with  other 
unsecured  creditors,*  in  the  same  way  as  also  does  a  person 
who  has  deposited  money  with  another,  if  he  has  not  delivered 
it  closed  up  and  sealed  [so  as  to  admit  of  specific  identifica- 
tion t]  but  has  simply  counted  it  out ;  Dig.  19.  2.  fr.  81 
(locati),  and  Dig.  16.  3./r.  24t.fr.  25.  §  1  (depositi).  junct.  Dig. 
14.  4.  fr.  5.  §  18  (de  tnbut.  act.).  And  if  the  actual  specific 
things  (corpora  ipsa)  lent,  deposited,  or  pledged  to  an  insolvent 
are  not  found  in  his  estate,  or  are  found  indeed,  but  in  a  more 
deteriorated  condition  through  such  fault  of  the  insolvent  as 
he  is  answerable  for  by  the  nature  of  the  contract  in  virtue  of 
which  the  things  were  left  with  him,  then  as  he  can  only  be. 
sued  by  a  personal  action  ex  contractu  for  the  value  or  for 
the  amount  of  the  deterioration,  so  the  owner  can  only  come 
in  concurrence  pro  rata  with  other  unsecured  creditors*  ; 
for  the  laws  give  no  preference  in  such  case.  Nay  more,  if 
stolen  property  is  no  longer  among  the  goods  of  the  thief,  the 
person  from  whom  it  was  stolen  cannot  even  claim  any 
preference  over  the  thief's  other  creditors  in  the  price  obtained 
for  the  sale  of  his  other  property,  but  this  must  rather  be 
divided  pro  rata  between  the  owner  of  the  stolen  property  and 
the  other  simple  creditors*  according  to  a  decision  of  the 
Supreme  Court  of  Holland  mentioned  by  Neostadius  Curiae 
Supr.  decis.  Q6.fere  in  pr.     For  what  has  been  stated  to  the 

♦  Chirographarii,     See  footnote,  p.  402. 
t  Ear-marJLed. 
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contrary  by  Negusantius  de  pignoribvs  qtiarto  metnbro  secundae 
partis  princip.  num.  124  ;  Carpzovius  deftn.  for.  part  4.  constit. 
Q9.  d.Jin.  10.  and  others,  viz.,  that  the  property  of  the  delin- 
quent is  tacitly  bound  for  what  has  been  wrongfully  abstracted, 
is  neither  in  accordance  with  the  Civil  Law,  as  Negusantius 
himself  acknowledges,  nor  conjSrmed  by  any  text  of  the  Canon 
Law  or  by  canonical  equity.  And  although  at  one  time  it  was 
adjudged  in  Holland  that  the  owners  of  stolen  property  were 
to  be  preferred  to  others  in  the  price  still  due  to  the  thief  on 
their  sale  by  him,  as  also  in  things  purchased  by  him  with 
stolen  money, — witness  Neostadius  Curiae  Holl.  decis.  19.  vers 
"  domini  singulia  "  and  Curiae  Supremos  decis.  36 — nevertheless 
this  decision  scarcely  accords  with  the  general  principles  of 
law,  however  much  it  may  be  considered  to  commend  itself  on 
grounds  of  equity,  as  may  be  gathered  from  what  I  have 
written  in  the  title  de  rei  vindicat.  [lib.  4  tit.  1],  num.  10  et  11. 

§  14.  Ulpian,  in  Dig.  16.  3.  fr.  7.  §  2  (depositi),  shews 
that  by  a  special  law*  in  the  case  of  the  bankruptcy  +  of 
NummtUarii  I  [bankers  and  money-dealers],  when  dealing  with 

*  Jm  singidare :  an  exception  to  the  ffeneral  principles  of  the  law. 

I  Qui  "foro  cedunt ":— -literally  "aDscond;**  but  Pothier  explains 
the  term  as  referring  also  to  "bankruptcy,**  in  Pand.  Justin,  16.  3.  num. 
53  in  notis, 

\  *'  Nummularii,**  **  Mensularii  *'  and  **  Areentarii  '*  are  terms  which 
are  used  throughout  this  section  very  much  as  being  synonymous :  but  as 
there  was  a  distinction  between  them,  and  as  there  is  perhaps  not  now 
any  precisely  corresponding  class  of  money-dealers — whether  bankers, 
money-changers,  pawnbrokers,  stockbrokers  or  others — by  which  the 
Latin  terms  could  oe  accurately  rendered  with  precise  indication  of  their 
ancient  significance,  I  have  thought  it  better  to  retain  the  original  terms  in 
the  text  throughout,  while  adding  the  generic  term  **  money-dealers," 
and  to  subjoin  this  explanatorv  note.  **  Memarii,**  **  Mensularii ^^^  and 
**  Nummularii  *'  are  treated  in  the  Lexicon  Forcellini  as  synonymous,  and 
rendered  in  Bailey's  edition  by  "Public  Cashiers"  or  **  Bankers," 
** Money  Changers,"  "Cashiers,**  "Money  Scriveners;**  Viri  Mensarii 
being  magistrates  charged  with  the  custody  and  dispensing  of  the  public 
moneys.  They  differed,  however,  from  Argentarii  (who  moreover  were 
not  magistrates),  as  appears  from  Dig,  2.  13.  fr,  9.  §  1  and  2,  though  the 
distinction  between  tiiem  does  not  seem  to  be  very  clear;  and  Cujas 
^Ohserv.  x.,  14)  considered  Nummularii  to  have  been  Argentarii  of  an 
inferior  class,  or  agents  of  these.  Be  this  as  it  may,  it  is  stated  of  the 
Arijentarii  in  Dig.  2.  13.  /r.  10.  §  1.  that,  "  ofl&cium  eorum  ataue  miius- 
tenum  publiram  causam  habeat,**  and  they  are  described  by  Pothier  in  his 
Pandects,  2.  13.  num.  14,  as  "  persons  who  had  tables  in  the  foniin,  where 
those  who  had  money  to  invest  deposited  it,  and  where  those  who  had 
occasion  to  borrow  money  on  interest  could  get  it :  they  also  guaranteed 
payments  and  paid  debts  for  others,  and  made  sales  on  tiieir  accoimt,  &c.'* 
They  were  thus  bankers  and  money-lenders,  sometimes  receiving  money 
merely  for  safer  custody  than  obtained  in  private  houses  and  pajring  no 
interest,  in  which  case  the  depositor  was  said  fidem  publicum  seiixii ;    and 
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the  whole  estate  of  defrauding  nummularii,  account  is  in  the 
first  place  to  be  had  [of  the  claims]  of  those  who  have  placed 
money  with  them  on  deposit,  not  being  money  which  such 
depositors  had  either  from  the  first  or  subsequently  invested 
for  interest  through  or  with  the  nummularii,  but  such  as  they 
have  deposited  apud  mensam  [i.e.,  at  the  counter,  or  in  the 
bank]  in  dependence  on  the  public  credit,  *  and  these  persons 
will  have  precedence  before  others  whose  claims  are  privileged 
(eosque  ante  privUegia  venturos).  This,  according  to  Papinian, 
was  allowed  for  the  public  benefit  on  account  of  the  necessity 
for  Argentarii  (money-dealers) ;  Dig.  16.  3.  fr.  8  (depositi). 
But  no  regard  is  to  be  paid  to  the  order  in  time  of  the  dates 
of  the  deposits,  and  all  the  depositors  are  admitted  together 
[i.e.,  they  rank  pro  rata,  Tr.]  without  preference  inter  se.  Dig. 
16.  8./r.  7.  §  vlt.  {depositi).  Arg.  Dig.  42.  5.  fr.  32  {de  reb. 
autor.  jud.  possid.).  Not  opposed  to  this  is  the  opinion  given 
by  Ulpian  in  Dig.  42.  5./r.  24.  §  2  {de  reb.  autarit.  jtid.  possid.), 
where  he  says  "  In  bonis  mensvlarii  vendendis  post  privilegia 
potiorem  eorum  causam  esse  placnit,  qui  pecunias  apud  mensam, 
fidem  puhlicam  secuti,  deposuerunt.  Sed  enim,  qui  depositis 
nummis  usuras  a  mensulariis  acciperunt,  a  caeteris  creditoHbus 
non  separantur,  et  Tnerito :  aliud  est  enim  credere,  aliud  deponere. 
Si  tamen  nummi  extent,  vindicari  eos  posse  puto  a  depositariis,  et 
futurum  eum,  qui  vindicat,  ante  privilegia ;  " — [that  is :  "  Those 
who  have  deposited  money  apud  mensam,  in  dependence  on  the 
public  credit,  are  to  be  preferred  in  the  goods  of  the  mensu- 
larius  when  they  are  sold,  after  privileged  claims.  But  those 
who  having  deposited  cash  with  m£nsularii  have  taken  interest 
from  them  are  not  to  be  distinguished  from  the  other  creditors, 
and  properly  so,  because  it  is  one  thing  to  lend  money  [on 
interest]  {credere),  and  another  thing  to  deposit.!     If,  however, 

sometimes  paying  interest  for  the  use  of  money  they  themselves  invested 
or  dealt  with.  Tney  were  also  commission  agents  for  the  purchase  and 
sale  of  property,  especially  valuables,  as  well  as  negotiators  for  borrowers 
and  lenders.  Credit  was  given  to  entries  in  their  books.  Speaking 
broadly,  the  main  difference  between  Men$arii  {or  Nummularii)  and 
Argentarii  is  that  the  latter  were  private  persons  domg  business  on  their 
own  private  accoimt,  while  the  former  were  public  bankers  appointed  by 
the  State.  See  Smith* a  Diet  of  A utiq.  Lexic.  Forcellini  voce  "^ rgentarius 
and  Diif.  2.  13.  19.  Argentarii  and  Nummularii  were  mostly  bound  to 
render  accounts  to  their  constituents,  and  this  subject  occupies  a  con- 
siderable portion  of  this  title  of  the  Dig,  (2.  13),  "rfc  Edendo." 

*  **  Fidem  puhlicam  eeaiti :  for  Gaius  says  of  argentarii  that  "officio 
eorum  atque  publicam  causam  habeat."  Dig.  2.  13.  10.  §  1.  Perhaps 
the  word  atoue  may  here  have  the  sense  of  quasi^  and  the  whole  sentence 
in  Gkius  refer  to  the  confidence  they  enjoyed  in  public  estimation. 

t  It  must  be  remembered  that  "deposit"  with  the  Romans  was  a 
gratuitous  contract,  on  which,  therefore,  no  interest  was  due. 
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the  coins  are  still  extant,  I  am  of  opinion  that  they  may  be 
vindicated  from  the  persons  with  whom  they  were  deposited, 
and  that  he  who  vindicates  them  will  have  preference  before 
privileged  claims."]  For  when  Ulpian  there  says  *^  post  privi- 
legia  potior  em  eorum  causam  esse  qui  pecunias  deposuerunt,  dc.** 
[that  is :  '*  depositors  of  money  have  preference  after  privi- 
leged claims  *'],  he  does  not  place  them  in  the  same  rank  as 
simple  non-hypothecary  creditors,*  but  still  allows  them,  a 
preference,  asserting  tiiat  "they  are  preferential,"  potiorem 
eorum  causam  esse;  which  cannot  be  said  of  simple  non- 
hypothecary  creditors  (chirographarii) ;  and  so  he  distinguishes 
those  depositors  who,  he  said,  are  preferential  post  privilegia^ 
from  those  who  after  having  deposited  cash  with  the  m£nsularii 
have  taken  interest,  and,  by  reason  of  the  interest  so  taken, 
have  become  lenders,  t  and  who  therefore,  he  shews,  ai*e  not 
to  be  separated  from  other  creditors.  But  the  better  to 
reconcile  Ulpian  with  Ulpian  himself,  it  should  be  remembered 
that  besides  those  creditors  who  are  commonly  styled  privi- 
legiatiy  there  are  others  m/ixime  privilegiati,  such  as  those  who 
have  made  necessary  expenditure,  for  the  purpose  (for  example) 
of  facilitating  sales  [of  the  debtor's  property  or  of  a  defunct's 
estate],  Dig.  16.  8./r.  8  {depositi)yjunct.  Dig.  35.  2.  fr.  72  {ad 
leg,  Falcidiam),  or  in  funeral  expenses.  Dig.  11.  7.  fr.  45  {de 
religios.  et  sumpt.fun.)^  and  by  the  later  law,  in  the  preparation 
of  an  inventory  [of  a  deceased's  estate].  Cod.  6.  30.  fr.  22. 
§  9  {dejure  delih.).  And  this  being  granted,  if  the  depositor 
has  taken  interest  from  mensuiarii  on  account  of  money 
deposited  at  the  public  counter  (aptid  pubUcam  mensam),  he  is 
to  be  postponed  to  all  creditors,  both  those  "maxime  privi- 
legiati"  and  those  who  are  less  privileged,  and  is  not  to  be 
separated  from  other  simple  non-hypothecary  creditors ;  because 
he  has  not  so  much  deposited  [i.e.,  under  the  gratuitous 
contract  of  "  Depositum "],  as  given  in  loan  [under  the 
contract  of  '*  Mutuum  " — Tr.],  and  is  considered  in  creditum 
ahiisse,  as  stated  by  Ulpian  both  in  Dig.  16.  8.  fr.  7.  §  2 
(depositi),  and  in  Dig.  42.  5.  fr.  24.  §  2  {de  reh.  autor.  jud.). 
If,  however,  the  depositor  has  not  taken  interest,  then,  if  the 
coins  composing  the  money  are  still  extant  in  the  estate  of  the 
m^nsulanus  (as  when  they  have  been  delivered  sealed  up  so 
that  they  have  not  been  mixed  with  his  other  money),  Ulpian 
says  in  the  said/r.  24.  §  2  in  fine,  that  the  depositor  may 
vindicate  these  coins,  and  *'futuru7n  eum  qui  vindicat  ante 
privilegia,**   that   is   [that   the   claimant   of    them    will    have 

•  "  Simplicium  Chirographariorura." 
t  "  In  creditum  abitsse.** 
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preference]  before  creditors  "  maxime  privilegiati ;  "  so  that 
the  cash  deposited  by  him  suffers  no  diminution  either  for  the 
expenses  of  facilitating  sales  or  for  funeral  expenses,  or  for  the 
preparation  of  inventory.  But  if  the  very  coins  deposited  no 
longer  exist  among  the  goods  of  the  money-dealer  [i.e., 
unmixed  with  these],  Ulpian  says  in  the  said  fr.  7.  §  2.  "  et 
ante  privilegia  hahendam  est  rationem  depositoriorum  "  or  depo- 
nentium,  which  words  signify  that  those  who  have  deposited 
their  cash  apud  mensam  pvblicam  without  any  agreement  for 
interest,  in  dependence  on  public  credit*  must  be  satisfied 
before  the  ordinary  privileged  creditors.  And  this  again 
accords  with  Ulpian's  assertion  in  the  said  fr.  24.  §  2. 
potiorem  eorum  causam  e««e,  qui  pecuniae  apud  mensam,  fidem 
pvblicam  secuti  deposuerunt  ["those  have  preference  who 
have  deposited  money  in  dependence  on  the  public  faith"]. 
But  because  the  estate  {bona)  of  a  bankrupt  t  only  means 
the  balance  after  deduction  of  the  necessary  expenses  above 
noted,  to  wit,  those  of  the  sale  of  the  bankrupt's  property  and 
of  the  inventory  and  funeral  expenses,  just  as  the  amount  of  a 
patrimony  is  estimated  and  the  worth  of  an  estate  Qxynorum) 
reckoned  only  after  deduction  of  these.  Dig.  35.  2.  fr.  72  {ad 
leg.  Falcid.),  Dig.  16.  2.  fr.  8  in  fine  (depositi),  Dig.  11.  8.  45 
(de  religiosis),  Cod.  6.  30.  fr.  22.  §  9  (de  jure  deliber.),  there- 
fore it  was  observed  by  Papinian  that  they  who  had  deposited 
coin  with  mensularii  indeed  exercise  this  privilege  of  preference 
in  all  the  goods  of  the  fraudulent  menmdarius,  but  that  never- 
theless **  necessary  expenditure  always  takes  precedence,  because 
the  value  of  an  estate  is  wont  to  be  estimated  after  deduction 
of  these."  Dig.  16.  3./r.  8  {depositi).  Now  it  is  to  this  kind 
of  "  credita  maxime  privilegiata  "  or  necessary  expenses  that 
Ulpian  refers  when  he  says  in  the  said  fr.  24.  §  2,  that  the 
case  of  those  who  have  deposited  money,  trusting  to  the 
public  credit,  *^ post  privilegia  potiorem  esse''  ["has  preference 
after  piivileged  claims  "]  in  the  goods  of  the  mensularius  when 
sold.  And  thus  I  think  we  overcome  those  diflBculties  which 
seemed  to  Antony  Faber  in  rational,  ad.  d.  fr.  7.  §  2.  as  almost 
insoluble.  The  same  propositions  as  to  the  privilege  of 
depositors  apud  mensam  may  be  extended  under  our  modem 
usages  to  those  who  have  deposited  money  t  in  a  public  office, § 

*  '*  Mensae  publicam  secuti  fidem." 

t  Or  absconding  debtor,  foro  cedentia, ;  literally,  one  who  absents 
himself  from  the  forwrn^  or  market-place,  where  people  used  to  meet  to 
transact  business. 

X  The  word  used  here  is  no  longer  nummi  (coins  or  cash),  but 
pecuniae, 

§  *•  Puhlict  dejHjsuerunt  in  Qrapheis  sen  apud  acta,** 
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if  the  secretary  [of  Court],*  actuary  or  other  like  public  officer 
charged  with  its  custody  has  converted  it  to  his  own  use  and 
afterwards  become  insolvent ;  for  it  is  certain  that  the  custom 
of  deposit  in  a  public  office  is  necessary  and  of  public  advan- 
tage, and  so  depositors  depend  on  the  public  credit,  and, 
therefore,  there  is  plainly  the  same  reason  for  preference. 

§  15.  Whether  also  the  owners  of  property  which  they  have 
allowed  to  be  solemnly  sold  by  auction  and  to  be  delivered  to 
purchasers  under  judicial  decree,  as  if  it  were  the  property  of 
the  insolvent  debtor,  without  making  opposition,  ought  to  have 
a  preference  over  other  creditors  in  the  price  realized  by  the 
sale,  as  though  the  price  succeeded  in  place  of  the  thing,  is 
doubtful,  t  Certainly  it  is  equitable  that  they  should  enjoy  a 
preference  in  the  price  when  the  cause  of  their  not  having 
interposed  in  the  sale  of  their  property  and  its  solemn  delivery 
under  decree  has  been  their  minority,  or  absence  and  ignorance 
of  the  sale,  or  some  other  just  cause  on  account  of  which  the 
laws  or  usage  give  redress  to  majors  by  the  restitutio  in  integrum 
against  such  sales.  For,  as  by  force  of  the  restitutio  they  might 
recover  the  things  themselves  from  purchasers,  much  more,  if 
they  choose  to  be  content  with  the  price  and  not  to  upset  the 
faith  in  a  Fiscal  sale,  ought  they  to  be  preferential  in  the  price, 
which  must  certainly  be  lost  to  the  other  creditors  if  a  pur- 
chaser reclaims  the  price  paid  by  him,  when  the  thing  itself 
has  been  evicted  [i.  e.,  judicially  recovered]  from  him,  as  I 
have  stated  more  fully  in  the  title  de  minor.  25.  annis.  num. 
16  {Lib,  4.  tit.  4),  and  the  title  ex  quib.  cans,  majores  {Lib.  4. 
tit.  6.)  num.  10.  Add  Resp.  Jurisc.  Holl.  part  2.  consil.  324. 
But  if  they  have  no  such  reason  for  having  neglected  prompt 
interposition  as  would  be  a  ground  for  allowing  them  the 
restitutio  [in  integrum'],  they  can  only  rank  with  other  simple 
non- hypothecary  creditors  in  the  price  realized  from  the  sale 
of  the  debtor's  property  and  of  their  own  ;  provided  they  have 
stirred  themselves  and  proved  their  own  right  before  the  pro- 
nouncing of  the  decree  of  preference  among  creditors.  For  if 
the  decree  for  preference  has  once  passed  into  res  judicata^  it  is 
the  more  correct  opinion  that  they  had  been  cut  off,  not  only 
from  the  ownership  of  [what  was]  their  property,  but  also  from 
every  action  whereby  they  might  have  contended  as  non- 
hypothecary  creditors   for   the  price  realized  by  its  sale;  in 

*  Graph iariu8f  or  Registrar.  That  the  Registrar  or  Secretary  of  a 
Court  is  chiefly  referred  to  may  be  inferred  irom  the  previous  words 
**  apud  acta.** 

t  *'  Duhium  est.*^  Perhaps  dubi'um  should  be  read  here  in  the  sense 
of  **  fluctuating"  or  **  dependUng  on  circumstances." 

C.P.  D  D 
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accordance  with  the  usual  formula  inserted  in  the  decree  pro- 
nounced between  creditors,  and  many  statutes  on  this  subject, 
some  of  which  are  mentioned  by  Ant.  Matthaeus  d^  auction, 
lib,  1.  cap,  11.  num,  31,  and  cap,  18.  num.  4.  5. 

§  16.  Further  with  respect  to  true  creditors,  it  is  a 
general  rule  that  hypothecary  creditors  are  preferred  to 
**  chirographarii**  *  in  the  things  bound  to  them  by  right  of 
pledge.  Cod.  h,  t.  (8.  18),  fr.  9,  with  the  exception  that  some 
chirographarii  are  to  be  ranked  before  hypothecarii,  though 
[the  latter  may  be]  furnished  with  the  highest  privilege  [t.  e., 
right  of  preference];  as  for  example,  when  one  has  become 
creditor  for  [the  expenses  of]  the  publication,  sale,  and  delivery 
of  the  property  to  be  sold ;  and  in  the  same  category  are  the 
expenses  necessarily  made  by  a  curator  bonis  or  executor  t  in 
the  preservation  of  the  property  ;  as  also  the  costs  incurred  in 
good  faith  by  one  of  the  creditors  in  obtaining  the  decree,  and 
in  repelling  other  claims  ;  Arg.  Dig.  16.  3.  fr.  8.  in  Jin. 
(d^positi);  Dig.  35.  2.  fr.  72  {ad  legem  Falcul,);  See  Van 
Alphens  Papegay  part  1.  cap.  30.  pag,  mild.  478.  n.  3 ;  Chris- 
tin,  ad.  leg.  Mechlin,  tit,  18.  art,  15  ;  Ant.  Matthaeus  de  auction, 
lib,  1.  cap,  19.  num,  1.  2.  3.  4.  5.  Akin  to  these  are  the  costs 
of  making  the  inventory,  the  registration  of  a  testament,  and 
other  necessary  outlay  by  one  who  enters  on  an  inheritance 
with  benefit  of  inventory.  Cod,  6.  30.  fr,  vlt,  %  ^  {de  jure 
deliberandi).  That  nearly  similar  is  the  prerogative  [prefer- 
ence] competent  to  one  who  has  become  creditor  for  funeral 
expenses,  though  it  nowhere  appears  that  an  hypothec  has 
been  given  to  him,  has  been  more  fully  stated  by  me  in  the 
title  de  relig.  et  sumt,  fan,  (11.  7.)  num,  9  et  seq.  Among 
hypothecary  creditors,  those  who  are  privileged  are  preferred  to 
those  who  are  not  privileged,  and  those  who  are  more  to  those 
who  are  less  privileged,  no  account  being  taken  of  the  date 
[of  the  debt  or  hypothec],  but  only  of  the  cause.  I  If  several 
enjoy  the  same  privilege,  one  of  them  does  not  exercise  his 
against  another  of  them  equally  privileged,  but  the  first  in  point 

•  Chirographarii y  creditors  having  only  a  right  of  personal  action  and 
no  hypothec  or  pledge.    See  note  to  tit,  2,  §  9. 

T  Id  est,  the  executor  of  a  decree,  or  officer  appointed  to  carry  it  into 
execution. 

I  Id  est,  of  the  groimd  on  which  it  is  due.  This  rule  is  thus  expressed 
by  Paulus :  Privilegia  non  tempore  aestimaiUury  sed  ex  causa ;  to  which  he 
adds  y€t  si  ejusdem  tituli  fuerunt,  concurrunty  licet  diversitates  temporis  in  his 
fuerint—i,  c,  **  And  if  they  have  the  same  title  [or  cause ;  i.  e.,  founda- 
tion of  claim],  though  arising  at  different  times,  they  rank  together." 
Dig.  42.  6.  32. 
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of  time  has  the  superior  right.*  Cod.  h.  t.  (8.  18). /r.  ult.  §  1 ; 
Novell.  97.  cap.  3.  For  as  persons  equally  privileged  do  not 
have  their  privilege  inter  se,  they  cannot  inter  se  be  considered 
otherwise  than  as  simple  hypothecary  creditors  destitute  of 
privilege ;  and  it  follows  that  in  hypothec  he  who  has  priority 
in  point  of  time  is  preferent  in  right.  Cod.  h.  t.  (8.  18), /r.  2; 
Dig.  h.  t.  fr.  10.  §  11 ;  Cod.  6.  61.  fr.  6.  §  ult.  (de  bonis  quae 
liberie).  Nor  is  this  opposed  to  what  Paulus  says  in  Dig.  42.  5. 
fr.  32  {de  reb.  auctor.  jud.  possid.  et  vend.)  [the  text  of  which 
has  already  been  given  in  the  footnote  p.  402 — Tr.].  For  that 
law  must  be  understood  of  chirographarii  [i.  e.^  simple  creditors 
WITHOUT  hypothec — Tr.],  having  the  same  title  or  having  equal 
privilege,  among  whom  no  regard  is  to  be  had  to  time,  because 
even  privileged  chirographarii  do  not  exercise  their  privilege 
inter  se ;  from  which  it  results  that  the  privilege  failing  as 
among  themselves,  they  must  be  considered  as  if  they  were 
simple  chirographarii,  and  these  rank  together,  although  their 
rights  may  have  arisen  at  different  dates.!  Dig.  16.  3.  fr.  1. 
§  vlt.  {depositi). 

§  17.  As  respects  the  order  [i.  «.,  ranking]  of  privileged 
hypothecary  creditors ; — in  order  to  the  fuller  examination  of 
the  whole  subject,  we  must,  I  think,  consider  that  there  are 
some  who  only  acquire  the  right  of  hypothec  with  preference 
(cum  privilegio)  in  a  certain  thing;  and  on  the  other  hand, 
others  who  have  a  general  hypothec  and  privilegium  in  the 
whole  of  the  debtor's  goods ;  and  that,  if  not  always,  at  least 
generally,  those  to  whom  a  hypothec  cum  privilegio  is  compe- 
tent  in   a  particular  thing  are  to  be  preferred  in  the  price 

*  The  two  leading  maxims  in  this  branch  of  law  are  Qui  prior  est 
TEMPORE,  POTIOR  EST  JURE,  **  The  first  in  time  is  preferent  in  right; " 
and  Qui  concurrunt  tempore,  conourrunt  jure,  "Those  who  rank 
together  in  date  rank  together  in  right ; " — ^but  these  rules  have  their 
exceptions. 

■f  E.  g.y  take  the  case  of  deposits  by  different  persons  at  different 
times  with  a  money  dealer  who  has  become  bankrupt.  Such  persons  are 
not  hypothecariif  still  less  hypothecarii  privilegiati^  but  only  chirograj^hariiy 
though  chirographarii  privitegiuti ;  but  their  privilege — namely,  right  of 
preference  before  other  chirographarii — does  not  avail  as  against  each 
other,  or  inter  se ;  they  are  thus  reduced,  inter  ««,  to  the  position  of  cAiro- 
graphdrii  aimplices  or  non  privilegiatiy  and  with  such  the  rule  **  Qui  prior 
est  tempore  prior  est  jure  "  does  not  apply.  The  illustration  cited  in  the 
text  from  the  Digest  is  as  follows: — **It  was  mooted  whether  regard 
should  be  had  to  order  of  time  among  persons  who  had  deposited  money 
with  a  bankrupt  money  dealer,  or  whether  accoimt  should  be  taken  of  all 
their  deposits,  together  [without  respect  to  priority  of  date];  but  it  is 
clear  that  they  are  all  to  De  admitted  [to  rank  on  the  bankrupt's  estate] 
together ;  [t*.  c,  without  any  preference  by  reason  of  priority  of  the  dates 
of  the  deposits]. 

dd2 
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obtained  from  it  to  others  who  hold  a  general  hypothec  over 
all  the  goods  of  the  debtor  which  is  fortified  with  the  privilege 
of  preference.  Wherefore  I  have  thought  the  most  convenient 
way  of  escape  from  this  labyrinth  of  creditors  and  the  scabrous 
and  tortuous  intricacies  of  the  jurisconsults  in  this  matter  will 
be  in  the  first  place  to  enumerate  those  who  have  a  hypothec 
cum  priviUgio  in  a  particular  thing  {res  singtdaris),  and  to 
define  as  far  as  possible  what  the  law  is  when  perchance 
several  persons  "  concur  "  [i.  e.,  compete]  who  have  a  special 
hypothec  and  right  of  preference  in  the  same  thing  on  different 
grounds. 

§  18.  Especially  privileged  by  the  Boman  law,  among 
hypothecarii  having  hypothecs  in  a  res  singularis  [i.  e,,  having 
**  special  *'  hypothecs],  was  a  person  who  had  given  a  loan  *  for 
the  purchase  of  an  oflSce  (militia)  with  a  written  agreement 
that  he  was  to  have  a  preference  in  this  militia  over  all  [other 
creditors] ;  and  he  even  had  preference  before  a  wife  claiming 
restitution  of  dowry ;  Novell.  97.  cap.  4 ;  for  the  honor  and 
advantage  of  the  office  redounds  also  to  the  benefit  of  the  wife, 
inasmuch  as  she  enjoys  the  dignity  of  her  husband ;  Dig.  1.  9. 
Jr.  8.fr.  vlt.  {de  aenatoribus) ;  and  on  this  account  a  wife  could 
even  lawfully  make  a  gift  to  her  husband  to  enable  him  to  obtain 
a  dignity,  though,  otherwise,  donations  between  husband  and 
wife  were  reprobated.  Dig.  24.  l./r.  40.  et  seq.  (de  donat.  inter 
vir  et  uxor.).  Whether  the  same  principles  must  be  extended  to 
such  offices  as  are  now  saleable  in  some  places,  if  one  has  lent 
money  for  their  purchase  with  an  express  contract  of  pledge 
reduced  to  writing  (and  perhaps  with  the  tax  of  **  the  fortieth  '* 
[part  of  the  purchase  money]  paid  on  the  execution  of  the  contract 
before  the  local  tribunal,  according  to  our  usages),  is  doubtful. 
Ant.  Matthaeus  adopts  the  negative  opinion,  on  the  grounds  that 
these  offices  are  quite  dissimilar  to  the  ancient  militias  of  the 
Romans ;  that  the  sale  of  public  offices  is  odious  and  contra 
bonos  mores ;  and,  lastly,  that  new  imperial  constitutions,  such 
as  that  respecting  the  pledging  of  militiae,  do  not  admit  of  exten- 
sion ;  de  auction,  lib.  1.  cap.  19.  num.  22.  23. 24.  25.  26.  If,  how- 
ever, the  sales  of  any  offices  are  allowed  not  by  connivance  [i.e.,  as 
merely  winked  at]  but  by  express  law  or  statute,  and  have  thus  in 
a  manner  become  heritable,  there  is  no  reason  why  they  who  have 
lent  money  for  such  a  purpose  with  a  solemn  contract  that  the 
office  is  to  be  in  pledge,  should  not  at  least  enjoy  the  same  right 

•  Qui  credidit.  But  the  word  really  has  a  wider  meaning  awkward 
to  fit  with  English  idiom,  viz.,  **  become  creditor."  See  foot-note  to  the 
Summary  of  this  title. 
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of  preference  as  those  have  by  law  or  custom  who  have  lent 
mone}'  for  the  purchase  of  other  things  under  an  express  con- 
tract of  pledge,  made,  as  respects  immoveables,  before  the  local 
tribunal  and  inserted  in  the  instrument  of  delivery.  For  that 
by  the  Boman  Law  such  persons  had  preference  over  other 
hypothecary  creditors  of  the  purchaser  having  an  anterior 
general  hypothec,  express  or  tacit,  and  had  an  equal  right  with 
a  wife  claiming  dowry,  appears  from  Nov.  97.  cap.  3.  and  Cod. 
h.  t.  (8.  18.) /r.  7;  Carpzovius  defin,  for  ens.  part  1.  comtit.  28. 
deftn.  107.  It  would  be  otherwise  if  the  right  of  pledge  in  the- 
tlung  purchased  had  only  been  constituted  after  solemn  delivery 
of  the  thing  to  him  who  as  purchaser  paid  the  price  to  the 
vendor;  for,  as  in  that  case  the  purchaser  obtained  the  ownership 
without  any  incumbrance,  and  so  other  creditors  having  an 
anterior  general  hypothec,  either  legal  or  conventional,  had  a  jwa 
pignoris  from  the  tirst  moment  of  the  acquisition  of  the  ownership 
— and  it  cannot  be  said  either  that  the  ownership  was  acquired 
by  the  purchaser,  or  the  right  of  hypothec  by  creditors,  by 
another  having  simply  lent  the  price  to  the  purchaser,  but 
rather  by  solemn  delivery  by  the  vendor — it  follows  that 
those  who  are  prior  in  time  are  also  prior  in  right  to  him  to 
whom  the  thing  purchased  was  specially  mortgaged  after  its 
delivery,  in  security  of  the  price  credited ;  at  all  events  in  those 
places  where  an  anterior  general  hypothec  is  superior  to  a 
posterior  special  one  in  accordance  with  the  rules  of  the  Civil 
Law.*  Cod.  8. 14./r.  17  (depign.  et  hypoth.) ;  Cod.  h.  t.  (8. 18.) 
fr.  7.  in  verbo,  '*8tatim*';  Sande.  decia.  Frisic.  lib.  3.  tit.  12. 
dejin.  6;  Carpzovius  dejin.  for.  part  1.  constit.  28.  defin.  108. 
Further,  even  if  a  vendor  of  immovable  property,  after  having 
given  credit  for  the  price,  has  solemnly  delivered  the  thing  before 
the  local  tribunal  to  the  purchaser,  he  is  not  to  be  ranked 
before  creditors  of  the  purchaser  who  have  an  older  legal  or 
conventional  general  hypothec,  unless  the  thing  purchased 
had  been  solemnly  mortgaged  to  him  for  the  balance  of  the  pur- 
chase money  in  the  solemn  act  [deed]  of  delivery  itself,  as  then 
he  would  not  have  transferred  the  ownership  to  the  purchaser 
otherwise  than  on  the  tarms  that  he  should  be  preferential 
in  the  thing  purchased  (which  he  had  the  power  of  retaining 
in  pledge  for  the  price,  Dig.  19.  l./r.  13.  §  8.)  over  all  others 
who  could  acquire  a  right  of  mortgage  in  consequence  of  the 
purchaser's  acquisition  of  the  ownership;  Dig.  27.  9./r.  2  (de 
reb.  eor.  qui  sub.  tut.  vel  cur.) ;  Cod.  4.  54.  fr.  ult.  in  fine  {de 

*  The  Dutch  Law  differs  from  the  Civil  Law  in  this  respect,  and  gives 
a  preference  to  a  posterior  special  mortgage  over  an  anterior  general  one. 
Grotius  2.  48.  34.  and  note  by  Groenewegen  n.  42. 
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pactis.  inter  emt.  et  vend.) ;  Cod.  2.  8.  fr.  10  {de  pactU). 
Otherwise,  by  a  hypothec  only  created  after  delivery,  a  vendor 
can  claim  for  himself  a  preference  in  respect  to  the  balance  of 
the  price  only  from  the  time  when  the  hypothec  was  created, 
and  he  is  to  be  preferred  only  to  posterior  creditors,  but  not  also 
to  anterior  creditors  having  a  special  hypothec  or  a  general 
hypothec  going  pari  passu  with  a  special  one.  Arg.  Cod.  d.  I.  7 
{h.  t.) ;  Sande  decis.  Frisic.  lib.  3.  tit.  12.  dejin.  16.  in  med. ; 
Neguzantius  de  pignorib.  part  4.  princip.  33.  et  seq. ;  Andr. 
Gayl,  lib.  2.  observ.  12.  num.  4;  Hugo  Grotius  Manvd.  ad 
Jurisprud.  HolL  lib.  2.  cap.  48.  num.  49 ;  Ant.  Matthaeus  de 
auction,  lib.  1.  cap.  19.  num.  69.  et  70. 

§  19.  Moreover,  they  have  an  hypothec  with  preference 
(cum  privilegio)  who  have  given  credit  (crediderunt)  for  the 
repair  of  houses,  and  also,  according  to  our  usages,  for  the 
repair  of  a  ship  ;  but  only  in  the  house  or  ship  actually  repaired 
and  not  in  the  other  property  of  the  owner.  See  further 
title  2.  num.  28.  29.  So  also  have  the  owners  of  lands  leased, 
in  the  invecta  et  illata^  when  they  have  taken  care  to  seques- 
trate these,  d.  tit.  2.  num.  3;  and  generally,  to  be  brief,  all 
who  have  by  law  or  usage  an  hypothec,  or  a  right  of  retention  in 
particular  things,  as  stated  in  the  said  tit.  2.  num.  28.  30.  31. 
All  these  therefore  will  severally  have  preference  in  the  res 
singvlares  bound  to  them  by  law  or  usage,  or  of  which  they 
have  the  right  of  retention  until  reimbursement  of  expenditure 
on  them,  before  other  creditors  whether  hypothecarii  or 
chirographarii  *  however  protected  by  an  anterior  express  con- 
ventionjd  or  by  a  legal  hypothec,  whether  general  or  special 
(if  you  except  a  few  cases  mentioned  hereafter) ;  for  example, 
a  dominus  directum  in  the  emphyteutical  land,  for  the  canon  or 
ground  rent ;  a  dominus  antiquus  in  a  fundus  censualis,  for  the 
census  [irredeemable  annual  rent] ;  a  vendor,  in  land  sold  and 
delivered  on  the  terms  that  it  is  to  be  bound  for  the  balance  of 
the  purchase  money ;  an  universitas  agrorum  [lands  associated 
together  for  certain  agricultural  purposes  for  their  common 
benefit],  over  each  of  the  several  lands,  pro  rata,  for  the 
expenses  of  the  repair  of  dykes,  water  wheels,  aqueducts  and 
the  like.     And  so  also  the  other  cases  enumerated  in  title  2. 

§  20.  If  there  should  be  contest  between  those  who  have 
made  a  loan  for  the  purchase  of  a  ship  or  house  under  an 
express  pact  solemnly  made  that  it  is  to  be  in  pledge,  or  who 
have  given  credit  for  the  price  of  a  house  sold  by  them  with  a 

*  Viz.,  creditors  whether  with  or  without  hypothec. 
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like  solemn  pact  of  pledge  annexed  at  the  time  of  delivery, 
and  those  who  have  subsequently  become  creditors  for  the 
repair  of  the  house  or  ship,  those  who  have  lenj  the  money  for 
its  repair  or  conservation,  will  have  the  preferential  right  in  the 
ship  or  house  though  posterior  in  point  of  time ;  because  by 
their  money  the  whole  benefit  of  the  subject  of  pledge  has  been 
preserved  to  the  anterior  creditors.  Dig.  h.  t  Jr.  5.  et  6.  Nay, 
it  may  be  not  unreasonably  contended  that  if  some  have  lent 
money  for  the  repair  at  one  time,  and  others  at  a  subsequent 
time,  the  creditors  for  the  latest  repair  should  be  preferential 
and  have  a  stronger  right  than  the  others,  because  here  also  it 
is  true  that  the  preservation  of  the  whole  pledge  which  was 
bound  by  legal  mortgage  for  the  first  repair  is  due  to  the 
later  loan.  Dig.  h.  t.  fr.  5.  et  6.  At  least,  such  a  preference 
is  given  by  the  inveterate  usage  of  Holland  to  the  last  over  the 
first  of  those  who  have  made  loans  to  the  master  of  a  ship  on 
"Bottomry  Bond,"  according  to  the  Eespons.  Jurisc.  Holl. 
"part  3.  vol.  2.  consil.  56 ;  Roseboom  Costuymen  van  Amsterdam, 
cap.  62.  art.  9.  Unless  a  number  of  persons  in  the  same  place 
have  made  loans  to  the  master  within  eight  or  ten  successive 
days,  in  which  case  it  is  the  custom  for  them  to  rank  together 
{concurrere)  pro  rata  on  the  price  of  the  ship,  according  to 
Roseboom  d.  c.  52.  art.  10.  Just  as  it  has  also  been  decided 
that  there  must  be  a  "  concursus  '*  between  those  who  have 
lent  money  for  the  repair  of  the  same  house  at  different 
times,  as  all  had  lent  for  the  same  "  causa,"  namely,  the  con- 
servation of  the  house.  Neostadius  Curiae  HoU.  decis.  85. 
Further,  in  the  case  of  dispute  between  one  who  has  lent  for 
the  repair  of  dykes,  mills,  aqueducts  and  the  like,  and  a 
dominus  directus  claiming  canon  or  ground-rent,  the  former 
should  rather  be  preferred  to  the  dominus  directus,  he  (the 
former)  having  by  our  usages  a  legal  hypothec ;  because  in  this 
case  also  he  has  by  his  loan  saved  to  the  dominus  directus  the 
thing  itself  on  which  depended  the  latter*s  right  of  suing  for 
the  canon  or  ground-rent.     Arg.  Dig.  h.  t.  fr.  5.  et  6. 

§  21.  We  have  considered  privileged  mortgages  of  res 
singtdares  [i.e.,  **  special  mortgages"].  There  are  also  those 
who  have  a  general  hypothec  with  a  preference  {cum  privilegio) 
in  all  the  property  of  the  debtor.  For  thus,  by  the  Roman  Law, 
a  hypothec  with  the  privilege  of  exaction  before  others  was  given 
to  a  wife  for  the  recovery  of  dowry,  and  for  any  augmentation 
of  it  from  the  date  of  augmentation,  so  that  she  had  only  to  yield 
to  one  who  had  made  a  loan  for  the  purchase  of  an  office  upon 
an  express  written  agreement  for  mortgage  of  the  office ;  and 
was  equal  in  right  to  one  who  had  lent  money  for  the  purchase 
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of  a  thing  with  an  express  contract  of  pledge  [of  the  thing 
purchased  therewith],  Novell.  97.  c.  3.  4;  a  rule  which  was 
also  extended  to  the  case  of  a  betrothed  woman  and  a  putative 
wife.  Dig.  42.  6.  /r.  17.  §  1  (d€  reb.  autor.  jud.  posaid.) ; 
Dig.  23.  3.  fr.  74  (de  jure  dot.) ;  Dig.  24.  8.  fr.  22.  §  vlt. 
(aaluto  matrimon.).  And  although  a  hypothec  onl}^  and  not 
also  the  privilege  of  preference  among  hypothecarii^  is  com- 
petent to  extraneous  heirs,*  Instit.  4.  6.  §  29,  nevertheless  the 
children  procreated  from  the  marriage  have  the  same  preference 
as  if  their  mother  being  still  alive  had  sued,  so  that  they  are 
to  be  preferred  to  their  step-mother,  in  virtue  of  the  preroga- 
tive of  date  [sc.  the  priority  in  date  of  their  father's  maiTiage 
to  their  own  mother],  unless  the  very  things  brought  in  dowry 
by  the  step-mother  still  exist  in  the  patrimony  of  the  husband. t 
Cod.  h.  t.  (18.  8.)/r.  12.  §  1.  in  Jin.,  junct.  Cod.  5.  12.  fr.  30 
(de  jure  dot).  Novell.  91.  cap.  1 ;  Neguzantius  de  pign.  et 
hypoth.  memhro  quarto  partis  secundae.  num.  96  ;  Gudelinus  de 
jure  noviss.  lib.  4.  cap.  18.  vei's.  praeter  jus.  in  fine,  or  num.  11 ; 
D.  Someren  de  jure  novercarumy  cap.  8.  num.  6.  in  fine.  As 
respects  what  has  been  said  as  to  an  hypothec  for  augmentation 
of  dowry  from  the  date  when  the  augmentation  was  made, — to 
this  pertains,  firstly,  that  if  the  wife  has  given  a  dowr}^  eight 
years  before  the  present  time,  and  an  augmentation  four  years 
ago,  and  a  third  party  has  six  years  ago  made  a  loan  to  the 
husband  for  the  purchase  of  the  Cornelian  farm  mth  an 
express  agreement  that  this  farm  was  to  be  in  pledge — in  such 
a  case  the  wife  would  have  the  first  claim  on  the  Cornelian 
farm  for  recovery  of  her  dowry ;  then  he  who  had  made  the  loan 
for  its  purchase  with  an  express  pact  for  mortgage  ;  and  lastly 
the  augmentation  of  dowry  would  be  paid  to  the  wife  out  of 
what  might  remain  of  the  price  realized  by  the  sale  of  that 
land.  Secondly,  that  if  the  heir  of  the  wife  be  an  extraneous 
person,  to  whom  the  right  of  hypothec  indeed  passes,  but  not 

♦  Those  who  not  being  subject  to  the  authority  of  a  testator  could 
not  be  compelled  to  accept  an  inheritance  under  the  old  Jus.  Civile, 
Inst.  2.  19.  1.     Voet  29.  2.  2. 

t  That  is  to  say,  if  the  things  which  the  second  wife  brought  in  dowry 
are  still  existent  and  admit  of  identification,  these  are  not  subject  to  the 
hypothec  and  preference  of  the  children  of  the  first  wife  lor  the  dowry  due 
to  their  mother ;  the  ratio  of  the  exception  being  that  each  of  the  succes- 
sive wives  has  a  hypothec  and  preference  over  the  goods  found  in  their 
husband's  estate  for  her  dowry,  but  as  their  respective  rights  of  hypothec 
are  equal,  the  first  in  time  should  have  preference,  but  only  so  far  as  affects 
property  which  is  not  manifestly  the  natural  (if  not  the  legal  property)  of 
the  other  spouse :  for  the  children  of  either  spouse  are  entitled  to  wliat  is 
proved  to  be  still  existing  of  the  dowry  of  their  own  parent ;  and  only  in 
respect  to  what  is  not  so  proved  does  the  rule  of  priority  of  date  apply, 
when  the  claims  of  the  successive  wives  or  their  children  clash. 
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the  privilege  of  exaction  before  other  hypothecary  creditors 
prior  in  time,  he  must  be  postponed,  in  respect  to  the  augmen- 
tation of  dowry,  to  all  those  creditors  of  the  husband  who  have 
acquired  a  right  of  conventional  or  legal  hypothec  in  the  goods 
of  the  husband  between  the  giving  of  the  original  dowry  and 
the  augmentation.  It  has  been  shewn  in  tit.  2.  num.  20.  that 
a  legal  hypothec  was  indeed  given  to  a  wife  for  paraphernalia, 
as  also  to  the  husband  for  exacting  promised  dowry,  and  for  the 
recovery  of  a  donation  propter  nuptias ;  but  it  nowhere  appears 
that  any  privilege  of  exaction  before  other  creditors  has  been 
conceded  in  these,  according  to  Sande,  following  many  other 
authorities,  in  decis.  Frisic.  lib.  3.  tit.  12.  defin.  3.  How  far  under 
our  customs,  a  preference  [still]  remains  to  women  in  respect  of 
dowry  has  been  already  discussed  in  the  said  tit.  2.  num.  20. 
Further,  it  has  been  decided  in  Friesland  that  in  those  cases  in 
which  a  woman  has  a  preference  in  respect  of  dowry,  she  has 
the  same  right  in  respect  to  sponsal  earnest-money.  (Den 
Trouw-Penning.)     Sande  decis.  Frisic.  lib.  2.  tit.  2.  dejin.  8. 

§  22.  An  hypothec  cum  privUegio  was  also  given  to  the 
Fisc  over  all  the  property  of  a  person  who  was  liable  ex  causd 
primipilari,*  when  sueing  on  that  account ;  Cod.  4.  9.  1.  (de 
condict.  ex  lege) ;  God.  12.  63.  3  {de  primipih) ;  also  in  the 
property  of  citizens  for  taxes  (tributa)  which  are  **  the  sinews 
of  the  State,"  as  Ulpian  has  said  in  Dig.  48.  18.  fr.  1.  §  20 
(de  qvxiestion.) ;  more  especially  indeed  in  the  very  lands  them- 
selves actually  liable  for  these,  but  nevertheless  also,  by  the 
Roman  Law,  in  all  the  property  of  those  who  failed  in 
payment  of  taxes  imposed  either  on  property  or  person.  Cod. 
4.  46.  fr.  1  (si  propter  public,  pensit.  vend,  celebrata  ait). 
Cod.  8.  16,  fr.  1  (in  quib.  caus.  pign.  vel  hypotheca  tacit, 
contrah.).  And  though,  anciently,  the  Fisc  was,  in  respect 
to  these  causae  [primipilares],  preferent  to  women  sueing  for 
recovery  of  dowry,  so  much  so  that  even  the  dowries  them- 
selves of  women  (but  not  also  paraphernalia,  to  which  Cod.  7. 
73.fr.  1.  de  privileg.fisci  must  be  taken  to  refer)  were  liable  to 
the  Fisc  in  subsidium,  after  discussion  of  all  the  goods  of  the 
husband  and  his  nominators,  ji  Cod.  8.  15.  fr.  4  (in  quib.  caus. 


*  That  is  to  say,  as  explained  further  down,  liable  on  a  matter  con- 
nected with  the  functions  of  the  primipilarisy  or  person  charged  with  the 
care  and  distribution  of  miHta^  provisions.  See,  in  addition  to  the 
authorities  cited  below  by  Voet  with  respect  to  this  office,  Bninnemannus 
ad  Cod.  12.  59.  w.  10.  and  12.  63.  n.  1. 

t  **  Nominaiorum" — thus  explained  by  Bninnemannus  ad  Cod,  8. 
15. 4. :  **  eorum  qui  ipsum  ad  hoc  munus  nominarunt."  The  passage  in  the 
Code  refers  to  the  Fiscal' s  privilege  or  right  of  preference  for  a  balance 
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pignus  tac.  contrah.),  Cod.  12.  68.  d.fr.  8  (de  primipilo) ;  the  * 
reason  whereof  was  that  before  the  time  of  Justinian  wives  had 
no  legal  hypothec  for  dowry,  but  only  a  preference  among  chiro- 
grapharii  [simple  creditors  without  pledge  or  hypothec]  But 
after  Justinian  had  so  increased  the  rights  of  dowry  that  an  hypo- 
thec and  preference  among  hypothecar}'  creditors  was  accorded 
to  this,  and  that  in  only  one  case  the  wife  had  to  yield,  namely, 
to  a  person  who  had  made  a  loan  for  the  purchase  of  an  office 
with  a  solemn  pact  of  pledge,  Novell.  97.  cap.  4.  Instit.  4.  6. 
§  29  {de  action.),  and,  finally,  that  in  vindicating  the  existing 
dotal  goods  themselves,  all  creditors  had  to  yield  to  the  wife, 
Cod.  5.  12./r.  80  (dejure  dot,),  the  consequence  was  that  the 
Fisc  also  was  postponed  to  a  wife  claiming  dowry.  A  causa 
primipilaris  was  a  matter  connected  with  military  rations  which 
were  originally  committed  to  the  senior  (primipili)  centurion 
for  distribution  among  the  soldiers,  Cujacius  ad.  I.  8.  Cod.  de 
cohoi-talibus,  dtc.  (8.  59.)  ;  compare  Calvinus  in  lexico.  verbo 
*'  primipilus  " ; — but  later,  others  also  were  called  primipila/res, 
for  example,  the  officials  of  the  Governor  of  a  province  who 
were  despatched  to  the  limits  of  the  provinces  for  the  purposes 
of  the  commissariat  of  the  army  and  who  transported  all  the 
supplies.  Cod.  8.  68. /r.  8  {de  cohortalibuSy  dc).  Cod.  Theo- 
dosianiy  de  cohoiialibus,  dtc,  I.  6;  as  to  which  see  Jacobus 
Gothofredus  ad  d.  Cod.  Theodos.  in  paratitlis,  libri  7.  torn.  2. 
pag.  260.  et  seq.  What  is  laid  down  with  respect  to  a  debt  ex 
causa  primipilari  is  not  unreasonably  extended  by  interpreters 
to  tlie  case  of  those  who  have  charge  of  the  distribution  of 
military  pay  among  the  soldiers  in  a  gamson,  as  observed  by 
Perezius,  following  others,  in  tit.  C.  de  primipUo,  num.  7. 

§  28.  What  right  the  Fisc  enjoys  at  the  present  day  in 
respect  to  taxes  and  burdens  for  support  of  the  exchequer,  and 
where  he  should  be  ranked  among  creditors,  is  more  difficult 
to  deteimine.  In  regard  to  real  burdens  indeed,  those  to  wit 
which  are  imposed  not  on  the  person  but  on  lands  and  other 
things,  such  as  taxes  on  immoveables  {verpendigen) ,  the  fortieth 
[of  the  price]  on  sales,  the  twentieth  on  successions  to  inherit- 
ances, the  hundredth  or  two-hundredth  on  patrimonies,  it  can 
scarcely  be  doubted  that  the  Fisc  will  have  a  preference  in 
things  liable  to  such  taxes,  in  accordance  with  the  Roman 
Law.  With  respect  to  the  hundredth  and  two-hundredth,  this 
is  clear  from  the  Ordinance  Ordin.  Holland.  15th  June,  1678, 
vol.  8.  pag.   1055.  column  2.  in  med.,  repeated   in   those  of 

due  in  respect  to  a  primi pilaris  administratiOy  as  to  which  see  preceding 
note. 
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Sth  Octofcer,  1678,  and  22wd  D^cewifcer,  1678,  d.  vol.  8.  pag.  1061, 
<:olu7nn  1.  With  respect  to  taxes  on  lands  there  is  a  decision 
in  the  Appendix  of  Decisions  pag.  24.  in  fine  et  pag.  25.  post 
Resp.  Jurisc.  HoU.  part  3.  vol.  1.  And  although  there  was 
formerly  some  doubt  as  to  the  fortieth  due  to  the  Fisc  on  the 
sale  and  mortgage  of  immoveables,  and  it  is  mentioned  in 
the  said  Appendix  Decisionum.  pag.  24,  25,  as  decided  that 
hypothecary  creditors  in  whose  favour  a  hypothec  had  been 
created  before  the  sale  are  preferential  in  the  price  of  a  thing 
sold,  yet  it  is  only  rarely  that  there  is  room  now  for  this 
question,  as  now  no  alienation  or  obligation  of  immoveables  is 
valid,  or  any  solemn  delivery  or  mortgage  before  the  local 
tribunal  permitted,  until  after  payment  of  the  fortieth  has  been 
made  in  accordance  with  the  Edict  respecting  the  fortieth  and 
twentieth,  16th  April,  1671,  art.  28  and  82.  vol.  8.  placit.  Holl. 
pag.  1010,  1011.  With  respect  to  personal  taxes  indeed,  such 
as  the  Poll  tax,  Family  tax,  the  personal  Quotization  of  one 
per  cent.,  &c.,  personal  duties  on  consumption,  quotization  and 
the  like  (Hooft  Gelt,  Familie-Gelt,  personale  Quotisatien  van 
den  hondersten  en  andere  Penningen.  personale  lasten  van  con- 
sumptien,  quotisatien,  en  diergelyke)  Ant.  Matthaeus  states, 
-citing  the  words  of  the  Edict  of  Utrecht,  that  in  that  province 
the  Fisc  has  no  hypothec  for  these  in  the  goods  of  those  who 
owe  them,  but  only  a  preference  Among  chirographarii  [creditors 
without  pledge  or  hypothec],  de  auction,  lib.  1.  cap.  19.  num.  16. 
But  that  the  Roman  Law,  which  gave  an  hypothec  and  preference 
for  taxes  in  the  goods  of  the  persons  failing  to  pay  them  has 
not  been  abrogated  in  Holland  is  evident  from  what  has  been 
said  in  Title  2.  num.  8.  Many  duties,  however,  it  is  true,  are 
now  payable  in  advance  before  importation  or  exportation,  as 
also  before  removal ;  wherefore  any  question  of  preference  as 
to  these  is  superfluous  ;  and  in  other  cases,  seeing  the  multitude 
and  variety  of  taxes  tliat  exist,  the  law  by  which  the  right  of 
the  Fisc  is  regulated  in  the  case  of  each  can  be  better  learned 
from  the  daily  practice  of  each  district  and  forum  than  stated 
in  definite  rules.  Compare  Carpzovius  defin.  for.  part  1.  constit. 
28.  defin.  48.  Berlichius  conclus.  pract.  part  1.  conclus.  64. 
num.  i06,  107. 

§  24.  [With  respect  to  the  Fisc's  right  of  preference  when 
he  sues  ex  contractu],  it  is  clear  that,  by  the  Roman  Law,  the 
Fisc  has  an  hypothec  indeed  over  such  property  of  those  with 
whom  it  contracts  as  they  have  acquired  before  the  date  of 
<3ontract,  but  no  privilege  of  preference  among  hypothecary 
creditors;  though  in  respect  to  such  property  as  has  been 
acquired  after  the  contract  with  the  Fisc  has  been  entered 
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into,  it  is  preferential  to  those  who  by  Roman  Law  had  an 
anterior  general  hypothec  either  legal  or  conventional ;  so  that 
in  the  property  subsequently  acquired  it  **  is  considered  to 
have  precedence  before  others  in  a  question  of  mortgage,"* 
Dig.  49.  14.  fr.  28.  Neguzantius  de  pignoriims,  quarto  memiyroy 
secundae  partis,  num.  18.  Ant.  Matthaeus  de  auction,  lib.  1.  cap. 
19.  num.  81.  88.  84 ;  whether  the  Fisc  has  leased  vectigalia  to 
publicans  or  contracted  otherwise.  Matthaeus  d.  cap.  19.  num. 
14.  Nor  is  Dig.  h.  t.  (20.  14)  fr.  ult.  pr.  inconsistent  with  this.t 
For  although  Ant.  Matthaeus  in  the  said  num.  81.  82.  88.  after 
refuting  many  opinions,  ultimately  opines  that  there  was  a 
discordance  between  the  ancient  jm*isconsults,  I  do  not, 
however,  see  why  it  may  not  be  answered  that  in  the  said 
fr.  uU.  Seia  was  prefen-ed  to  the  Fisc  in  the  things  that 
were  acquired  after  the  first  obligation  indeed,  but  before 
the  contract  was  made  with  the  Fisc.  Titius  had  mort- 
gaged to  Seia  all  his  property,  present  and  future,  in  security 
for  the  amount  he  had  been  condemned  to  pay  to  Seia 
in  a  guardianship  suit ;  afterwards  the  same  Titius,  having 
borrowed  money  from  the  Fisc,  thereby  rendered  all  his  pro- 
perty subject  to  a  mortgage  to  the  Fisc ;  and  when  he  had 
afterwards  paid  part  of  his  debt  to  Seia,  and,  having  made  a 
novation,!  entered  into  a  covenant  to  pay  her  the  balance, 
with  a  renewal  of  the  contract  of  mortgage,  the  question  was 
raised,  **  whether  Seia  shoidd  be  preferential  to  the  Fisc  both 

•  In  the  words  of  the  B%est,  in  the  said  49. 14.  fr,  28.  **praevfnit 
enim  cattsam  ptgnon'sfiscua,**  *  *  The  Fisc  prevails  over  pledge.**  The  position 
is  stated  by  Matthaeus  thus :  *  *  If  you  had  bound  all  your  property  present 
and  future  to  A.  [i.e.,  given  him  a ^eneroZ  mortgage],  and  then  entered  into 
a  contract  with  the  Fisc,  the  Fisc  is  preferential  to  A.  in  all  the  property  you 
may  subsequently  acquire.'*  De  Auction.  1.  19.  81.  This  is  on  the  authority 
of  iJlpian  and  Papinian  in  the  text  cited,  {Dig.  49.  14.  28),  but  apparently 
opposed  to  what  is  said  by  Scaevolain  Dig,  20. 14. /r.  tUt.y  an  apparent  con- 
tradiction which  Matthaeus  accounts  for  by  the  <ufferent  state  of  the  law 
at  the  different  periods  when  those  jurisconsults  wrote.  Matthaeus  ibid. 
§  83.     Yoet,  however,  presently  contends  that  there  is  no  contradiction. 

t  The  passage  is  as  follows:  — ** Titius  having  been  condemned  to 
pay  to  Seia  a  certain  sum  due  on  accoimt  of  a  guardianship,  mortgaged 
to  her  all  the  property  which  he  had  or  shoidd  ever  have ;  he  afterws^ds 
borrowed  money  from  the  Fisc,  mortgaging  all  his  property  for  that  loan, 
and  paid  part  of  his  debt  to  Seia,  ajid  for  the  balance  he  contracted  a  new 
obligation  with  her  by  novation,  with  a  similar  mortgage  as  before.  It 
was  mooted  whether  Seia  should  be  preferential  to  the  Fisc  both  in  respect 
to  the  property  which  Titius  had  at  the  date  of  the  first  obligation,  and 
also  in  that  which  he  had  acquired  after  the  first  obligation  Ibut  prior  to 
the  mitvtgage  to  the  Fisc  ;  for  the  Fisc  has  preference  in  the  property  acquired 
auhseqnentiy,  Pothier  in  notis — Tn.],  till  payment  of  the  whole  of  the 
debt.    It  was  replied  that  she  is  to  be  preferred."   Dig,  20. 4.  ult.  j^r. 

X  Substituted  a  new  obligation  in  place  of  the  previous  one. 
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in  those  things  which  Titius  had  at  the  time  of  the  first 
obligation,  and  also  in  those  which  he  acquired  after  the  first 
obligation,  until  the  entire  debt  should  be  paid  ? "  and  the 
opinion  given  was  that  **  nothing  was  propounded  why  she 
should  not  be  preferred."  This  certainly  accords  with  sound 
law,  for  it  was  not  propounded  that  the  property  had  been 
acquired  after  the  contract  with  the  Fisc  had  been  entered  into, 
but  [only]  "  after  the  first  obligation,*'  by  which  words  is  not 
obscurely  meant  the  property  acquired  before  the  contract  was 
made  with  the  Fisc;  for  otherwise  the  question  would  have 
been  framed  not  specially  as  to  the  property  "  acquired  after 
the  first  contract,"  but  generally  of  property  acquired  at  any 
time  whatever,  even  after  the  second  contract ;  and  so  Scaevola, 
replying  simply  and  briefly  to  the  question  as  it  was  framed,  says 
that  nothing  had  been  propounded  which  would  prevent  Seia 
from  being  preferred.*  You  cannot  rightly  explain  the  lex  28. 
Dig.  de  jure  fisc.  (49.  14.  28), t  cited  above,  as  referring  to  a 
case  in  which  the  debtor  had  first  contracted  with  the  Fisc  and 
afterwards  mortgaged  his  present  and  future  property  to  a 
private  person.  For  although  Ulpian  in  the  said  lex  28.  testi- 
fies that  what  Papinian  propounded  had  also  been  **  constitutuniy*' 
and  in  the  imperial  constitution,  Cod.  7.  78. /r.  2  {de  privU. 
iisci)  it  is  stated  "jus  fisci  causam  uxoris  praevenit'*  (the 
same  formula  as  in  the  said  /r.  28)  if  the  husband  has  con- 
tracted with  the  Fisc  before  he  bound  his  property  to  his  wife 
[for  dowry];  but  that  the  privilege  of  the  Fisc  over  his  property 
fails  if  the  husband  had  begun  to  be  bound  by  accounts  with 
the  Fisc  after  his  property  had  been  bound  to  his  wife  for 
dowry  ;  {  nevertheless,  it  must  not  be  thought  that  Ulpian  had 

♦  In  a  word,  Matthaeus  and  other  commentators  thought  that 
Scaevola,  in  claiming  preference  for  Seia  over  the  Fisc,  referred  to  property 
acquired  at  aily  time  after  the  original  mortgage  to  Seia ;  whereas, 
according  to  Voet,  he  only  meant  what  was  acquired  between  that  date  and 
the  mor^^age  to  the  Fisc.  This  view  reconciles  the  authorities  in  the 
rule  that  the  Fisc  has  hypotheca  cum  privilegio  (or  prefereoce)  over  Ull 
his  debtor's  property  acqiured  subsequent  to  the  oate  of  a  contract  with 
him  though  oidy  an  luiprivileged  hypothec  over  property  previously 
acquired. 

t  **Siy  qui  mihi  obligavtrat  quae  hahet,  kdbiturusque  esset,  cum  fisco 
contraxen't ;  sciendum  est  in  re  postea  adquisita  fiscum  potiorem  esse  deberey 
Papinianum  respondisse :  quod  et  constitiUum  est :  praevenit  enim  causam 
pignoris  flsais,^*  Dig,  49.  14.  28  (de  jure  fisci),  (The  meaning  has  been 
given  in  a  previous  note.) 

X  The  passage  in  the  Code  has  :  **  Quamms  ex  causa  dotis  vir  quondam 
tuus  tihi  sit  condemnatus  :  tamen  si  priusqvum  res  ejus  tihi  obligarentury  cum 
fisco  contraxity  JUS  FISCI  CAUSAM  TUAM  PRAEVENIT.  Quod  si  post  honorum 
ejus  obligationem  ratioiiihus  meis  coepit  esse  ohligatiis :  in  ejus  bona  cessat 
privilegium  Jisci" 
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this  law  in  view  when  he  asserted  that  what  he  stated  in  the 
said/r.  28  had  also  been  *' constitutiim.*'  For,  in  the  first  place, 
it  will  be  readil)'  evident  on  inspecting  the  said  /r.  28.*  that 
its  words  are  so  conceived  that  they  cannot,  without  great  and 
violent  distortion,  be  taken  as  referring  to  the  Fisc  having 
contracted  before  the  moilgage  was  granted  to  the  private 
party ;  for  it  is  said,  **«i  qui  mihi  ohligaveraty'  dtc,  **  if  one  who 
had  mortgaged  to  me,"  &c.  (in  the  praeterite  pluperfect) — 
"  cum  fisco  contraxerit,"  &c.,  "has  contracted  with  the  Fisc  " 
(in  the  praeterite  perfect  as  it  is  called) ;  and  the  sense  of  the 
words  requires  that  that  act  be  understood  as  having  been  done 
first  which  is  narrated  by  a  verb  in  the  pluperfect  tense,  rather 
than  the  act  which  is  narrated  by  a  verb  in  the  perfect  tense. 
But,  secondly,  if  you  consider  the  said/r.  28.  as  meaning  that 
the  contract  with  the  Fisc  was  the  earlier  one,  then  the 
following  restrictive  words  in  the  passage,  in  re  postea  (icquisita 
fiscum  potior  em  esse,  "the  Fisc  should  be  preferential  in  a 
thing  subsequently  acquired,*'  would  immediately  become 
inept,  because,  unquestionably,  by  right  of  the  legal  hj'pothec — 
the  prior  in  point  of  date — the  Fisc  was  preferential,  not  only 
in  property  acquired  subsequently,  but  also  in  what  had  been 
acquired  previously,  to  those  to  whom  all  property,  present  and 
future,  was  afterwards  mortgaged.  And  therefore  it  is  indeed 
true  that  if  the  husband  contracted  with  the  Fisc  before  he 
bound  his  property  to  his  wife  for  dowryi  the  Fisc  was  pre- 
ferential in  aU  the  goods  of  the  husband,  whether  acquired 
before  or  after  the  contract  was  entered  into  with  the  Fisc, 
the  latter  being  fortified  with  the  right  of  an  anterior  hypothec ; 
but,  on  the  other  hand,  it  is  also  true  that  if  the  husband  only 
contracted  with  the  Fisc  after  the  mortgage  for  dowry  was 
created,  the  latter  could  not  exercise  a  right  of  preference  in 
the  property  previously  bound  to  the  wife  for  dowry,  according 
to  the  said/r.  2  of  Cod.  7.  78  (de  privileg.  fisci) ;  but  there  is 
nothing  to  prevent  the  Fisc — who,  after  the  creation  of  the 
mortgage  by  the  husband  to  the  wife  for  dowry,  had  contracted 
with  the  same  husband — from  having  a  preference  before  the 
wife  in  such  of  the  husband's  goods  as  were  only  acquired  after 
the  contract  with  the  Fisc  had  been  entered  into,  as  stated  in 
the  said/r.  28. 

§  25.  Now,  as  this  rule  of  the  Roman  Law  [to  wit,  that  in 
property  acquired  after  contract  with  the  Fisc,  the  Fisc  is 
preferential  to  others  having  an  anterior  general  hypothec 
either  legal  or  conventional — Tr.]  admits  of  no  doubt  in  the 

*  See  itfi  terms  in  the  last  note  but  one. 
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present  time  in  those  places*  where  anterior  general  con- 
ventional yield  to  posterior  special  conventional  and  general 
legal  hypothecs ; — for  in  these  places  the  Fisc  must  now  be 
preferential  by  virtue  of  the  legal  hypothec,  even  in  property 
acquired  before  the  contract  was  entered  into  with  the  Fisc, 
and  previously  bound  generally  by  convention  to  a  private 
creditor ; — so  the  rule  still  obtains  its  fullest  use  and  utility 
when  others  who  have  an  anterior  general  legal  or  a  special 
conventional  hypothec  compete  {concurrant)  with  the  Fisc ;  as 
also  where  the  disposition  of  the  Roman  Law  placing  a 
general  conventional  hypothec  being  on  the  same  footing  with 
a  special  hypothec  in  respect  to  preference!  is  admitted,  as 
still  observed  in  some  places  (as  at  Amsterdam,  and  in  the 
Diocese  of  Utrecht  in  respect  to  property  situated  under  the 
same  judge).  Whence,  if  pupils  claiming  on  the  estate  of  a 
tutor,  on  account  of  the  tutorial  administration,  compete 
{concurrant)  with  the  Fisc  sueing  on  a  contract,  it  may  be  said 
that  the  Fisc  should  rank  before  the  pupils  in  property  acquired 
after  the  contract,  but  not  also  in  property  previously  acquired, 
when  the  devolution  (delatio)  of  the  tutorial  oflSce  was  anterior 
to  the  contract  with  the  Fisc.  For  it  has  to  be  considered  that 
both  by  the  Roman  Law  and  by  [our]  usages,  pupils,  minors, 
cities,  churches,  orphan-houses  and  the  like,  and  also  the  Fisc, 
are  entitled  to  a  legal  hypothec  in  the  property  of  tutors, 
curators,  and  administrators,  as  is  clear  from  what  has  been 
said  in  title  2.  num.  8 ;  but  the  privilege  of  preference  among 
hypothecary  creditors,  which  might  be  estimated  not  b}' 
priority  of  date,  but  by  [the  nature  of]  the  "  cause,*' J  never  was 
given  [to  these]  by  the  Civil  Law,  nor  has  it  been  introduced 

'*'  As  in  Holland,  contrary  to  the  Boman  Law,  as  already  noted  in  the 
foot-note  to  §  18. 

t  For  by  the  Boman  Law  ad  prioritaiem  nil  re/ert  generalis  aut 
epecialis  Hypoihecay  "priority  in  no  respect  depends  upon  whether  the 
hyjwthec  is  general  or  special " ;  TPothier  Pa7id,  20.  4.  ».  15)  and,  as 
between  these,  the  common  rules  held  Qui  prior  est  tempore,  prior  e^tjare, 
**  the  first  in  date  has  the  preferent  right."  and  Qui  concurrunt  in  tempore 
concurrunt  Jure,  "those  who  are  identical  in  date  are  identical  in  right ;  '* 
both  these  two  maxims  being,  however,  subject  to  certain  exceptions,  and 
the  latter  having  this  (besides  one  other)  exception,  Pignus  Fiscale 
prae/ertur  coeterisquibuscum  coticurrit  tempore f  **a  mortgage  to  the  Fisc 
nas  preference  over  others  which  are  concurrent  in  date."  Poth.  Pand,  20. 
4.  n.  32. 

X  For  to  the  general  rule  Prior  tempore  prior  Jure  there  is  this  exception, 
that  some  creditors,  though  posterior  in  point  of  date,  were  preferential 
expignorid  causa ,  t.?.,  in  respect  to  the  **  cause"  or  ground  on  which  the 
hypothec  was  accorded ;  for  instance  (as  we  have  already  seen)  when  one 
has  become  creditor  for  money  spent  in  the  actual  conservation  of  the 
subject,  as  on  the  necessary  repairs  of  a  house  or  ship. 
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by  our  'usages  or  statutes.  Certainly,  that  no  prerogative 
among  hypothecaries  other  than  that  of  priority  of  date  was 
competent  to  the  Fisc  by  the  Jtttt  Civile  is  evident  from  Dig. 
h.  t.fr.  8.  Dig.  49. 14. /r.  22.  §  1  (dejurejisci).  Cod  7.  78. /r.  2 
{de  privHegio  Jisci),  and  from  its  having  been  by  an  exceptional 
right  (jus  singtdare)  that  the  Fisc  was  preferred  in  such 
property  of  those  with  whom  he  contracted  as  had  been 
acquired  by  them  after  the  contract,  as  already  mentioned  on 
the  authority  of  Dig.  49.  14.  28  (dejure  Jisci)  y  which  exception 
confirms  the  rule  in  cases  not  excepted.  And  as  such  is  the 
nature  of  the  right  enjoyed  by  the  Fisc,  and  pupils  are  not 
in  a  better  position  than  the  Fisc,  for  they  do  not  have 
any  legal  hypothec  in  the  property  of  those  with  whom  they 
have  contracted,*  and  thus  are  less  favoured  than  the  Fisc, — 
it  follows  that  in  respect  to  property  acquired  by  tutors  whether 
before  or  after  the  tutorial  ofl&ce  was  undertaken,  they  only 
have  preference  founded  on  priority  of  date  and  not  on  the 
"  cause  "  [or  ground  of  the  hypothec].  For,  as  respects  the 
circumstance  that  occasionally  in  the  Pandects  a  privilegium 
is  ascribed  to  pupils  and  the  like.  Dig.  42.  5.  fr.  19.  §  1. 
etfrr.  seq.  {de  resjud.  possid.),  this  pertains  to  the  ancient  law, 
according  to  which  pupils  had  no  legal  hypothec,  but  only  a 
privilegium  [i.e.,  preference]  among  chirographarii  [i.e., 
creditors  without  hypothec],  as  I  have  proved  at  length  in 
title  2.  num.  19.  and  the  legal  hypothec  allowed  by  the  con- 
stitutions of  the  later  Emperors  was  not  so  much  in  addition 
to  as  in  substitution  of  that  privilegium.  Whence,  while 
anciently  pupils  had  to  give  way  to  all  hypothecary  creditors, 
even  to  those  posterior  to  them  in  date,  by  the  later  law  they 
began  to  **  concur  **  with  them  and  to  claim  a  place  by 
prerogative  of  date.  Nor  need  we  be  troubled  by  the  fact  that 
a  privilegium  seems  to  be  ascribed  to  the  Fisc  by  Cod.  7.  73. 
fr.  2  {de  privileg.  Jisci)  and  Dig.  42.  5.  Jr.  84  {de  reb.  autorit. 
jud.  possid.).  For  in/r.  2.  by  privilegium  is  only  meant  the 
right  of  h3'pothec  conceded  by  -law  to  the  Fisc  by  way  of 
privilege,  as  is  manifest  from  the  words  of  the  text  itself.  And 
in/r.  84.  strictly,  a  privilege  is  not  ascribed  to  the  Fisc,  but  to 
a  person  making  a  loan  for  the  building  or  equipment  of  a 
ship;  for  he  is  said  "to  have  privilegium  after  the  Fisc,"  that  is, 
he  comes  after  the  Fisc,  because  the  Fisc  has  an  hypothec, 
\vhich  the  creditor  does  not  have,  in  the  ship,  but  only  a 
preference  among  chirographarii  after  hypothecarii  have  been 
settled  with.     In  accord  with  this  opinion  are   Cujaccius   in 

*  As  shewn  ante  in  Title  2.  §  14.     That  it  is  otherwise  with  the  Fisc 
has  been  shewn  in  Ibid.  §  8.  et  seq. 
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paratitl.  Cod.  de  privileg.Jisci ;  Costalius  ad  Dig.  h.  t.fr.  ult.  ; 
and  Matthaeus  de  auction,  lib.  1.  cap.  19.  num.  42.  43.  44. 

§  26.  If  a  statute  contains  an  enumeration  of  privileged 
persons  or  **  causes,'*  they  are  not  to  be  considered  as  privileged 
precisely  in  that  order  in  which  they  are  mentioned ;  and  neither 
are  others  who  are  not  enumerated  to  be  considered  as  destitute 
of  privilege  or  preference  when  they  are  clearly  privileged  by 
the  Common  Law ;  unless  a  different  intention  on  the  part  of 
the  legislator  can  be  collected  from  circumstances  or  a  due 
weighing  of  the  words ;  for  otherwise  it  is  rather  to  be  pre- 
sumed that  some  were  only  mentioned  by  way  of  example,  and 
the  legislator  is  rather  to  be  considered  to  have  intended  to 
conform  himself  to  the  rule  of  the  Common  Law  when  it  is 
not  clear  that  he  intended  to  abrogate  it.  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  21.  num.  19.  88.  84.  Compare  Carpzovius 
defin.forens.  part  1.  constit.  28.  dejin.  12. 

§27-  Among  simple  hypothecary  creditors,  ^*  qui  prior 
tempore  est  prior  in  jure,**  **  the  first  in  time  is  preferential  in 
right,*'  Cod.  8. 18. /r.  2 ;  Cod.  4.  28.  4  {ad  Senatus  C.  Maced.)  ; 
Dig.  h.  t.  fr.  12.  §  tUt. ;  not  only  in  the  principal  thing  bound 
to  him,  but  also  in  its  accessions,  so  far  as  these  are  considered 
to  have  been  bound  at  the  same  time,  as  has  been  said  in  title 
1.  num.  8.  4.  5 ;  and  this  in  respect  of  interest  as  well  as  of 
principal,  provided  that  the  thing  pledged  was  also  bound  for 
the  interest ;  and  also  in  respect  of  interest  which  only  became 
payable  after  a  second  obligation  [i.e.,  mortgage]  had  been 
incurred  to  another  person.  Dig.  h.  t.  fr.  8.  §  1.  and  fr.  18. 
junct.  Dig.  18.  l.fr.  11.  §  8  {de  pignorat.  act.),  Dig.  20.  l.fr.  18. 
§  ult.  {de  pignor.  et  hypoth.).  If  a  stipulation  for  a  penalty  has 
been  annexed  to  the  principal  obligation,  and  be  not  in  fraud 
of  the  law  of  usury,  and  the  thing  pledged  has  also  been 
expressly  bound  for  this,  a  preference  is  also  to  be  allowed  in 
respect  to  the  penalty,  Dig.  20.  1.  fr.  18.  %  ult.*  {de  pignor.  et 
hypoth.) :  so  also  on  accomit  of  expenses  laid  out  on  the  pledge 
by  the  creditor  in  case  of  urgent  necessity ;  which  expenses  are 
all  to  be  computed  in  the  total  amount  of  the  debt,  whether  [for 
example]  they  have  had  to  be  paid  by  the  creditor  as  contribution 
towards  the  repair  of  roads  by  reason  of  the  possession  of  the 
thing  pledged,  or  on  account  of  any  other  compulsory  dues,t 

♦  **  Propter  tisuras  (juoquey  at  ohh'gata  sit  hypotheca^  uaurae  solvi  dehent. 
Idem  et  in  poena  dicemus."    Marcianus  in  Dig.  20.  1.  13.  §  ult 

t  **  Ohsequium  neceaearium,*^  i.e.,  tributay  rates  or  taxes.     Bnirrne- 
mannus  ad  Cod.  8.  14.  6. 

C.P.  E  E 
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Cod.  8.  14.  6.  {de  pignor.  et  hypoth.),  or  have  otherwise  been 
necessarily  expended  on  the  conservation  of  the  subject  of 
the  pledge;  Arg.  Dig.  13.  7.  fr.  8.  fr.  25  (de  pignorat. 
ocf.),  Cod.  eod.  tit.  fr.  7  in  fin.  By  our  usages  respecting 
interest,  however,  the  law  rather  is  that  a  preference  is  given 
only  for  three  years'  interest*  and  not  for  the  arrears  of 
other  years,  and  there  is  only  a  **  concurrence  "  with  simple 
chirographarii  [unsecured  creditors]  for  the  interest  due  for 
the  other  years ;  lest  otherwise  anterior,  creditors  should,  to 
the  detriment  of  posterior  ones,  be  over  negligent  in  exacting 
their  mterest,  and  thus  the  jt^  pignoris  of  the  later  creditors  be 
day  by  day  diminished  and  at  length  annihilated ; — unless  the 
pledge  has  been  solemnly  bound  for  the  interest  of  the  further 
period,  and  this  was  already  due  before  the  pledge  was  created. t 
Groenewegen  ad  Dig.  h.  t.  fr.  18.  Ant.  Matthaeus  de  auction, 
lib.  1.  cap.  21.  nrnn.  11.  Some  also  except  interest  on  the 
balance  of  purchase  money,  MoUems  aemistrium,  Ub.  1.  cap.  28, 
and  also  that  which  a  surety  pays  for  a  debtor  along  with  the 
principal,  Maevius  ad  jus  Liibecens,  lib.  8.  tit.  1.  art.  12.  num.  82; 
but  without  good  ground ;  for  a  surety  ought  not  to  have  a  greater 
right  to  the  recovery  of  the  interest  paid  by  him  than  he  to 
whom  he  pays  it  and  into  whose  place  he  in  a  manner  enters ; 
while  with  regard  to  a  vendor,  he  is  considered  to  have 
become  a  creditor  for  the  price  for  which  he  has  given  credit,  t 
and  so  truly  the  price  has  ceased  to  be  due  as  such,§  Arg. 
Dig.  14.  4.  fr.  6.  §  18  (de  tribut.  actione).  At  Amsterdam, 
however,  a  creditor  has  a  preference  in  the  subject  of  mortgage 
only  for  the  interest  due  for  a  year  and  a  half.  WiUekeuren 
van  Amsterdam,  derde.  deel.  1  boek.  tit.  3.  num.  6.  pa>g.  280. 
col.  2.     By  the  law  of  Lubeck  also,  he  has  only  preference  for 

•  Viz.,  the  three  last  past  years.    Matthaeus  de  auction,  1.  21.  II. 

t  Matthaeus  adds  cdso,  *'  imless  lawful  cause  can  be  shewn  on  account 
of  which  the  interest  could  not  be  recovered  for  the  former  years.  Matth. 
de  auction,  ut,  at. 

X  **  In  creditum  abiisse:^*  lit.,  to  have  gone  into  credit.  For  thus  the 
vendor  has  ceased  to  be  owner  of  the  thing  sold,  and  become  merely  an 
ordinary  creditor  for  the  value,  just  as  if  he  had  made  a  loan  to  the 
purchaser  of  the  amount  of  the  purchase  money  for  which  he  has  given 
credit. 

§  For  if  I  have  sold  my  goods  and  have  not  given  credit,  I  can 
vindicate  the  things  sold,  because  they  do  not  cease  to  be  mine  unless  the 
price  has  been  paid  or  a  surety  given  or  it  has  been  otherwise  satisfied. 
J)ig,  ut,  cit, : — ^and  therefore  the  price  is  due  as  such  only  when  credit 
has  not  been  ^ven ;  but  it  is  only  due  as  an  ordinary  debt,  and  the  vendor 
is  only  an  ordmary  creditor,  when  he  has  given  credit,  and  thus  ceased 
to  be  owner  of  the  goods,  the  dominium  of  which  then  passes  to  the 
purchaser,  and  he  is  entitled  to  no  preference  on  the  goods  either  for  the 
price  or  the  interest  on  it. 
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the  interest  of  one  year  together  with  the  principal  itself, 
according  to  Maevius  ad  jus  Lubecense,  lib.  8.  tit.  1.  art.  12. 
n.  79  and  80.  Creditors  do  not  enjoy  a  right  of  preference  for 
interest  even  for  the  period  of  three  3'ears  or  other  shorter 
term  limited  by  statutes,  when  a  novation  has  been  made  in 
respect  to  it,  as  when  it  has  been  made  the  subject  of  [a  new] 
stipulation  or  written  security  like  a  capital  sum  [i.e.,  capitalised 
or  made  itself  a  principal,  or  part  of  a  principal  debt,  Tr.]  ; 
for  it  is  certain  that  the  right  of  pledge  is  lost  by  novation 
whenever  it  has  not  been  expressly  renewed.  Dig.  13.  7. 
fr.  11.  §  1  {de pignorat.  act.);  Dig.  46.  2./r.  18  {de  novation). 

§  28.  As  far  as  regards  this  rule  that  the  first  in  date  is 
preferent  in  right,  it  matters  nothing  whether  the  hypothec  be 
express  or  tacit ;  for  that  an  anterior  tacit  or  legal  hypothec 
is  also  preferential  to  a  later  one  is  evident  from  Cod.  6.  61. 
fr.  6.  §  ult.  {de  bonis  quae  liberis) ;  Dig.  h.  t.  fr.  15.  and  Arg. 
Cod.  h.  t.  (8.  18)  fr.  vlt.,  §  1  m  fine.  Appendix  Decisionum 
post  Respons.  Jurisc.  Holl.  part,  8.  vol.  1.  pag.  ^^.fere  in  ined. ; 
and  that  a  posterior  tacit  or  legal  unprivileged  hypothec  yields 
to  an  older  conventional  special  one,  as,  vice  versa,  a  posterior 
conventional  to  an  older  legal  one,  has  been  stated  elsewhere. 
Add  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19.  mum.  46.  In 
judicial  mortgage  the  prerogative  of  time  is  also  observed,  so 
that  he  is  preferential  in  whose  favour  a  pledge  has  been  first 
seized  on  account  of  a  judgment,  by  authority  of  him  who  could 
order  the  seizure,  after  judgment  pronounced  in  the  cause ;  * 
Dig.  h.  t.fr.  10.,  whether  the  question  be  with  others  by  whom 
a  judicial  pledge  [of  the  same  thing]  has  been  afterwards  likewise 
acquired,  or  whether  the  more  recentl}'  constituted  pledge  [right] 
is  of  another  kind  [than  judicial;  for  instance,  tacit  or  conven-' 
tional,  Matth.  ut.  cit.,  Tr.].  Ant.  Matthaeus  de  auction,  lib.  1. 
cap.  19.  num.  59  et  62.  Compare  Maevius  de  arrestis.  cap.  19. 
num.  26  et  seq. ;  and  with  respect  to  our  own  usages,  Groenewegen 
ad  d.fr.  10.  And  although  indeed  in  the  ** praetorian  pledge" 
which  arises  from  missio  in  possessionem  by  the  Praetor, 
priority  of  time  gives  no  advantage,  inasmuch  as  those  last  put 
into  possession  **  rei  servandae  causa,"  "  concur  '*  with  those 
previously  put  into  possession  for  the  same  purpose ;  and  in 

*  Translating  Roman  into  modem  usage,  the  equivalent  expression, 
would  he  :  **  He  is  preferent  in  a  thing  taken  in  execution  of  a  judgment^ 
in  whose  favour  execution  first  issued  by  the  competent  authority,  after 
final  decision  of  the  matter  in  suit."  'l?he  actual  words  of  Yoet  which 
follow  the  sense,  if  not  the  precise  language  of  the  text  in  the  Digest,  are : 

** ut  potior  sit,  in  cujus  gratiam  post  rem  judicatam  pignus  in  causd 

judicati  ex  autoritate  ejns,  qui  juhere  potuit,  prins  captum  est.  " 

E  E  2 
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the  case  of  "  missio  in  possessionem  nomine  legatorum,"  those 
first  "missi"  concur  with  those  who  afterwards  in  like  manner 
come  into  possession  "  nomine  legatonim  ;  *'*  Dig.  42.  5.  fr.  12 
{de  reb.  autor.  jud.  possid.).  Dig.  36.  4./r.  5.  §  2.  8  {ut  in  poss. 
Ugat.  causa  esse  liceat) ; — nevertheless,  if  another  person  has 
a  judicial  or  conventional  or  legal  pledge,  he  will  be  preferential 
to  those  who  only  obtained  the  pledge  ex  missione  subse- 
quently; as,  vice  versa,  those  who  had  possession  by  order 
of  the  Praetor  will  be  preferential  if  thereafter  some  one 
else  has  obtained  an  hypothec  either  legal  or  conventional  or 
by  seizure  of  things  in  execution  of  a  judgment.  Cod.  h.  L 
(8,  18),/r.  2.  Cod.  6.  5d.fr.  Q  {ut.  in  possess,  legat.).  Finally, 
in  the  Roman  law,  the  rule  also  obtained  that  a  person  having 
an  anterior  general  hypothec  should  be  preferred  to  one  having 
either  a  posterior  general  or  a  posterior  special  one,  unless  the 
anterior  general  one  was  only  created  in  subsidium.  Dig.  h.  t. 
fr.  2.  Cod.  8.  14.  fr.  2  {de  pignor.  et  hypoth.).  Cod.  h.  t. 
(8.  18), /r.  6.  And  there  is  no  doubt  but  that  by  Our  Usages 
an  anterior  conventional  general  mortgage  is  preferential  to  a 
posterior  general  also  created  by  convention  before  the  local 
tribunal;  and  so  a  general  mortgage  has  the  same  operation  in 
respect  to  general  mortgages  as  a  special  mortgage  has  with 
respect  to  special  ones,  Politique  Ordonnantie  van  Holland 
anno  1580,  art.  85  in  fine,  whether  the  property  has  been 
acquired  by  the  debtor  before  the  creation  of  the  first  mortgage, 
or  between  the  first  and  the  second,  or  even  only  after  a 
solemn  second  conventional  hypothec.  Neostadius  Curiae 
HoU.  decis.  16  et  25.  Grotius  manud  ad.  jurisprud.  HoU. 
lib.  2.  cap.  48.  mmi.  44.  45.  Neguzantius  (and  others  cited 
by  him)  de  pignoribus  membro  secundo,  quintae  partis, 
num.  89.  Whether  an  anterior  general  conventional  should 
have  preference  over  a  posterior  general  legal,  or  over  a 
posterior  conventional  special  hypothec,  in  immoveables  and 
moveables  respectively,  may  be  ascertained  from  what  has 
been  already  said  in  tiUe  1.  num.  15.  16. 

§  29.  In  mortgage,  the  right  of  preference  is  to  be  reckoned 
not  only  according  to  the  interval  of  days  but  also  of  hours ; 


•  With  respect  to  **  Missio  in  possessionem  rei  servandae  caus^  **  and 
**Legatoruni  servandorum  caiis4"  respectively,  see  Lib.  42.  tit.  4.  and 
Lib.  36.  tit.  4.,  and  Pothier  Pandect.  Justin,  in  the  same  titles.  Shortly, 
the  first  is  where  the  Praetor  gives  creditors  possession  of  the  property  of 
a  bankrupt  or  absconding  or  absent  debtor,  or  of  one  who  does  not  give 
sufficient  security  to  defend  a  claim,  and  also  in  other  cases,  though  these 
are  the  chief  ones ;  and  the  second  is  when  the  Praetor  gives  legatees 
possession  of  an  inheritance  in  order  to  constrain  the  heir  to  satisfy 
legacies. 
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for  the  laws  speak  generally  and  lay  down  that  the  prior  in 
date  is  preferential  in  right,  without  any  distinction  as  to 
years,  months,  days  or  hours;  so  that  it  suffices  that  one 
obligation  is  older  than  another  by  any  perceptible  space  of 
time.  Bachovius  de  pignoribus.  lib.  4.  cap.  1.  num.  4 ;  Andr. 
Gayl,  lib.  2.  obset'v.  25.  num.  8 ;  Tuldenus  ad  tit.  C.  qui  pot.  in 
pign.  num.  2 ;  Joachimus  a  Beust  ad  I.  admonendi  de  jure- 
jurando,  pa^.  mihi  659.  But  if  the  same  thing  has  been  bound 
in  mortgage  to  two  persons  at  the  same  time,  the  better  law  is 
that  they  should  concur  together  in  it  rateably,  whether  the 
thing  was  at  the  time  of  the  obligation  [t.^.,  the  mortgage]  in 
the  estate  of  the  obligant,  or  was  only  subsequently  acquired  by 
him.  Dig.  h.  t.fr.  1.  §  vlt. ;  Dig.  20.  l./r.  16.  §  8  {de  pignor. 
£t  hypothec).  Donellus  d£  pignoribus.  cap.  12.  vers,  ex  quibus 
inteUigi.  And  it  is  the  same  if  the  same  thing  has  been  bound 
to  two  persons  separately  on  the  same  day,  and  it  does  not 
appear  to  which  the  right  of  hypothec  was  first  constituted. 
Dig.  20.  1.  fr.  \Q.  §  8  in  fine  (de  pign.  et  hypoth.) ;  and  it  is 
considered  as  not  so  appearing,  when  the  hour  is  inserted  in 
the  one  instrument  of  obligation  and  not  in  the  other,  and  it  is 
not  proved  at  what  hour  the  latter  was  executed.  Tuldenus 
d.  num.  2 ;  Bachovius  d.  lib.  4.  cap.  1.  num.  5.  Plainly,  if  one 
has  sold  a  block  of  houses  which  was  under  lease,  and  it  has 
been  agreed  that  he  should  have  the  rent  of  the  first  year,  and 
the  purchaser  the  rent  of  the  following  years,  and  that  both 
should  have  the  right  of  following  up  the  pledges  given  by  the 
tenant,  but  it  turns  out  that  the  pledges  are  not  sufficient  for 
both,  it  is  presumable  that  it  was  intended  that  the  pledges 
should  follow  the  first  rent ;  and  thus  the  first  right  in  all  the 
pledges  pertains  to  the  vendor.  Dig.  h.  t.fr.  13.  But  if,  in 
accordance  with  Our  Usages,  an  hypothec  had  been  constituted 
in  immoveables  to  two  creditors  separately  on  the  same  day, 
before  the  same  Judge,  he  is  considered  to  be  the  first  in  time 
whose  hypothec  appears  first  registered  in  the  public  proceed- 
ings of  the  Court.  Dig.  40.  9./r.  24  {qui  et  a  quibus  manumiss. 
liberi  nonfiunt).  Sande  decis.  Frisic.  lib.  8.  tit.  12.  defin.  16 
ante  med. ;  Negusantius  de  pignoribus  secundo  membro,  quintas 
partis,  num.  45.  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  19. 
num.  66  et  72  ;  Leeuwen  cens.for.  part  1.  lib.  4.  c.  11.  num.  8. 

§  80.  But  as  an  hypothec  can  be  constituted  not  only 
absolutely  {pure),  but  also  under  a  condition,  and  not  only 
absolutely  for  an  absolute  debt,  but  also  absolutely  for  one  to 
become  due  from  a  particular  time,  or  suspended  by  a  condition, 
it  should  be  known  in  the  first  place  that  when  a  condition  is 
found  appended  to  an  hypothec,  the  preference  is  competent 
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not  from  the  time  of  the  fulfihnent  of  the  condition,  but  rather 
from  the  time  when  the  hypothec  was  constituted  ;  so  that  he 
to  whom  a  thing  has  been  bound  under  a  condition,  or  from  a 
particular  date  (ex  die)  would  be  preferential  to  him  to  whom, 
pending  the  condition,  a  right  of  pledge  in  the  same  thing  has 
been  constituted  absolutely.  Dig.  h.  t,fr.  12.  §  2  injine;  Dig. 
20.  l./r.  13.  §  5.  in  fine  {de  pign.  et  hypoth.).  Arg.  Dig.  20.  1. 
fr.  15.  inpr.fr.  16.  §  7  (tfe  pignor.  et  hypoth.)  junct.  Dig.  h.  t. 
fj\  14.  Donellus  de  pignorit.  cap.  12.  versu,  unde  num.  idem. 
Carpzovius  defin.  for.  part  1.  constit.  28.  defin.  120.  Negu- 
santius  membro  primo,  quintae  partis,  n.  14.  But  it  is  to  be 
observed,  secondly,  that  the  time  to  be  regarded  is  not  that  of 
the  maturity  of  the  date  or  condition  annexed  to  the  principal 
obligation,  but  the  time  of  the  creation  of  the  hypothec,  pro- 
vided the  condition  annexed  to  the  principal  obligation  is  one 
which  can  be  fulfilled  against  the  will  of  the  debtor  [i.e.,  pro- 
vided it  is  not  in  the  discretion  of  the  debtor  whether  or  not 
the  thing  in  question  shall  be  bound  by  the  mortgage.  Pothier 
20.  4.  n.  1.— Tr.].  Dig.  h.  t.  fr.  9.  §  1.  Wherefore  when  an 
heir  had  agreed  to  pledge  his  own  property  [to  legatees]  for 
legacies  bequeathed  conditionally,  and  afterwards  had  given 
the  same  property  in  pledge  for  money  borrowed,  and  subse- 
quently the  condition  on  which  the  legacies  were  left  was 
fulfilled,  the  opinion  of  the  jurisconsult  was  that  he  to  whom 
the  pledge  was  first  given  is  to  be  protected.  Dig.  h.  t.fr.  9. 
§  2.  And  that  the  same  must  be  held  in  respect  to  the  legal 
mortgage  which  by  the  later  law  is  competent  to  legatees  in 
the  estate  of  a  defunct,  appears  from  what  has  been  said  in 
title  2.  ntmi.  21.  22.  and  elsewhere.  Similarly,  if  an  hypothec 
has  been  given  under  a  conditional  stipulation,  and  during  the 
pendency  of  the  condition  another  person  has  made  an  absolute 
[i.e.,  unconditional]  loan,  and  taken  the  same  hypothec,  and 
after  that  the  condition  of  the  original  stipulation  is  fulfilled, 
he  who  made  the  subsequent  loan  will  not  be  preferential ; 
because  in  these  and  the  like  cases,  once  the  condition  is 
fulfilled,  it  is  considered  the  same  as  if  the  hypothec  had  been 
made  without  any  condition  at  the  time  of  the  stipulation. 
Dig.  h.  t.fr.  11.  §  1.  Nor  is  there  any  doubt  but  that  what 
has  been  said  of  a  debt  suspended  by  a  condition  and  fortified 
by  an  hypothec  much  more  obtains  if  a  pledge  has  been  con- 
stituted for  a  debt  which  will  become  payable  at  a  future  date 
(pro  debito  in  diein)— for  instance,  for  the  rents  of  houses  or  lands 
to  be  paid  in  the  future — and  before  the  arrival  of  the  [due] 
date,  the  same  thing  has  been  mortgaged  absolutely  to  another 
for  an  absolute  [i.e.,  an  unconditional]  debt.  Dig.h.  t.fr.  9. 
pr.  Arg.  Dig.  20.  l./r.  14  (de pign.  et  hypoth.).     On  the  other 
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handy  if  the  nature  of  the  obligation  to  which  a  date  or  con- 
dition was  annexed  be  such  that  it  cannot  arise  against  the 
will  of  the  debtor  [i.e.,  when  it  remains  in  the  debtor's  own 
power  whether  the  thing  shall  be  bound  or  not  by  the  nexus 
of  pledge. — Tr.],  it  must,  on  the  contrary,  be  said  that  he 
will  be  preferential  to  whom  the  pledge  was  constituted  for  the 
absolute  and  later  debt  before  the  fulfilment  of  the  condition  of 
the  prior  obligation  ;  as  for  example,  when  one  has  previously 
agreed  with  another  that  '*if  money  be  received  from  him  [in 
loan],  a  thing  shall  be  bound  to  him;  '*  or  when  one  accepts  a 
pledge  for  a  sum  which  was  to  be  paid  within  a  certain  time» 
and,  before  the  money  was  paid,  the  thing  has  been  pledged 
to  another :  for  he  who  had  tlms  bound  the  pledge  to  the 
first  could  decline  to  receive  the  mone}',  and  so  had  it  in 
his  own  power  to  determine  whether  he  would  bind  himself 
by  accepting  the  money  from  him,  and  therefore  neither  could 
the  condition  be  fulfilled  nor  any  debt  arise  against  his  will.^ 
Dig.  h.  t.  fr.  1.  §  1;  /r.  9.  §  1 ;  fr.  11.  pr. ;  junct.  Dig.  12.  1. 
/r.  30  {de  rebus  creditis) ;  Dig.  20.  S./r.  4  (quae  res  pignori,  dc, 
datae  oblig.  non  poss.).  Indeed,  in  the  intermediate  time  before 
payment  there  was  neither  an  absolute  nor  a  conditional  obliga- 
tion, but  only  an  anticipation  (spes)  that  the  principal  contract 
would  be  formed;  and  therefore,  necessarily,  the  pledge  was 
futile,  inasmuch  as  it  could  not  subsist  without  a  precedent  obli- 
gation, absolute  or  conditional.  Cod.  8.  33. /r.  1.  2  {si  pignoris 
conventionem  numeratio  pecuniae  secuta  non  fuerit).  On  which 
ground  also  the  Dutch  jurists  gave  their  opinion  that  where 
a  house  had  been  mortgaged  before  the  local  tribunal  by  a 
tavern-keeper  for  such  ale  or  wine  as  might  be  afterwards  sold 
or  delivered  to  him,  aright  of  hypothec  and  preference  pro  rata 
arose  only  from  the  time  when  the  sale  and  delivery  of  the  ale 
or  wine  took  place.  Resp.  Jurisc.  HoU.  part  1.  consil.  291. 
and  part  4.  consil.  134.  But,  according  to  the  more  recent 
edicts  of  Holland,  it  would  seem  that  such  an  hypothec  of 
immovable  property  for  an  indefinite  debt  would  not  be  valid, 
unless  some  definite  quantity  had  been  settled  which  was  in  the 
future  to  be  within  obligation,  and  the  tax  of  a  fortieth  of  the  value 
of  that  quantity  paid  to  the  Fisc ;  Edict.  Ordin.  Holl.  5.  Feb. 
1665.  vol.  3.  pa^.  1005  ;  as  also  stated  in  title  1.  Nor  is  what  has 
been  above  said  adverse  to  the  response  of  Papinian  in  Dig.  h. 
t.fr.  \.pr.\  for  the  kind  of  case  there  propounded  is  that  in 
which  one  had  promised  dowry  on  behalf  of  a  woman,  and 
the  husband  agreed  to  give  a  mortgage  in  security  for  its 

♦  For  there  cannot  be  a  pledge  without  a  principal  obhgation; 
Pothier  A.  t.  n,  3,  in  notis,  as  Yoet  proceeds  to  say  in  other  terms. 
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restitution  [on  the  dissolution  of  the  marriage];  in  which 
case,  although  it  might  at  first  sight  seem  that  it  was  in  the 
discretion  of  the  husband  whether  and  to  what  extent  he 
would  choose  by  acceptance  of  dowry  to  become  bound  for 
its  restitution  [i.e.,  in  his  discretion  how  much  of  the  promised 
dowry  he  would  accept,  and  thereby  become  debtor  for  its 
restitution,  Tr.],  as  in  the  case  of  him  to  whom  money  was 
to  be  paid  as  a  loan ;  yet,  on  the  contrary,  it  was  held  that 
he  could  not  decline  to  accept  the  [whole]  promised  dowry ; 
for  it  was  not  permissible  to  the  husband  to  act  so  that  his 
wife  should  be  left  without  dowry  [or  with  less  dowry  than 
was  agreed  upon],  and  so  to  renounce  not  only  his  own  right 
(as  in  the  case  of  money  to  be  paid  in  loan),  but  also  the 
right  of  his  wife.  Whence,  since  this  obligation  was  such 
that  it  might  arise  even  against  the  will  of  the  husband,  the 
right  of  preference  for  dowry  was  properly  attributed  from  the 
very  moment  of  the  creation  of  the  mortgage.*  Donellus  de 
pignoribus,  cap.  12.  vers,  prioris  autem  generis. 

§  81.  Thus  far  we  have  stated  who  are  preferential  when 
the  same  thing  has  been  hypothecated  by  the  owner  of  it  to 
several  persons.  But  if  a  pignus  has  been  first  bound  to  one 
person  by  one  who  was  not  the  owner,  and  then  again  to 
another  person  by  the  same  mortgagor,  but  subsequently  to  his 
having  become  owner,  the  first  mortgagee  is  still  preferential ; 

♦  The  case  just  put,  where  one  had  contracted  to  provide  a  dowry 
for  a  woman,  and  the  husband  had  agreed  to  give  a  mortgage  for  its 
due  restitution,  will  be  better  underst<K>d  by  keeping  in  view  that,  as  is 
stated  in  the  Digest y  20.  4.  1  (from  the  text  of  which  I  have  sappUed  the 
words  within  brackets),  after  the  mortgage  was  executed,  and  after  a 
part  only,  and  not  the  whole,  of  the  promised  dowry  had  been  paid  to  the 
husbana,  he  mortgaged  the  same  thing  to  another :  after  doing  which  the 
balance  of  the  dowrv  was  paid  to  him.  The  question  then  arose  whether 
the  thing  mortgaged  was  primarily  bound  only  for  the  first  instalment  of 
the  dowry,  or  for  the  whole,  in  preference  to  the  subsequent  mortgage ; 
and  it  was  held  to  be  bound  for  the  whole  dowry.  It  might  be  objected 
(Pothier  notes  in  commenting  on  the  passage)  that  a  hypothec  shoula  only 
oe  reckoned  from  the  date  when  the  mortgagor  has  ceased  to  have  the 
option  of  being  debtor,  and  therefore  of  determining  whether  the  thing 
shall  be  bound.  And  so  long  as  a  part  of  the  money  has  not  been 
paid,  it  may  seem  to  be  in  one^s  power  (by  decHning  to  accept  it)  not 
to  become  debtor  for  it :  wherefore  it  might  appear  that  the  date  of  the 
pledge  could  only  be  reckoned  from  the  (Site  of  payment.  [Thus,  at  the 
time  the  husbana  re-pledged  the  same  article,  it  might  seem  that  it  was 
only  bound  to  the  extent  of  the  instalment  of  dowry  jjreviously  paid  to 
and  accepted  by  him.]  But  the  Jurisconsult  (Papinian)  deslioys  the 
objection  by  denying  that  it  was  in  the  power  of  the  husband  to  decline  to 
receive  the  dowry  [or  any  part  of  it]  and  thus  to  cease  to  be  debtor  for  its 
restitution.     Poth.  Pand.  20.  4.  num.  2  in  notis. 
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because  the  right  of  pledge  was  confirmed  to  the  first  mortgagee 
from  the  moment  of  the  mortgagor's  acquisition  of  the  ownership. 
Dig.  h.  t,fr.  8.  §  1 ;  Arg,  Dig.  21.  8./r.  2  (de  except,  rei  vend, 
et.  trad.).  Plainly,  if  the  debtor  was  owner  at  neither  time, 
neither  when  he  constituted  the  pledge- right  to  the  first,  nor 
to  the  second  creditor,  but  subsequently  acquired  the  ownership, 
it  has  to  be  considered  whether  the  mortgagor  had  the  right  of 
possession  and  a  right  to  the  Actio  Publiciana  in  rem,  or 
whether  he  had  obtained  it  without  Justus  titul^is  and  bond  fides 
and  without  the  faculty  of  usucaption  and  right  to  the  Actio 
Publiciana.*  For  if  he  had  so  obtained  it  by  a  legal  (Justus) 
title  +  and  with  good  faith  that  he  might  have  acquired 
dominium  by  usucaption,  he  to  whom  he  had  first  moi*tgaged 
the  thing  would  be  preferential.  For  although  the  debtor 
could  not  bind  the  proprietorship,  nevertheless  he  could 
mortgage  the  possessory  right  (jtis  possessionis)  and  the  pre- 
sumption of  ownership  (fictum  dominium)  whereby  he  was 
entitled  to  the  Actio  Publiciana;  in  the  same  way-that  a  usu- 
fructuary may  also  rightly  mortgage  his  right  of  usufruct, 
according  to  Dig,  20.  1.  fr.  11.  §  2  {de  pignor.  et  hyp.) ;  the 
consequence  of  which  is  that  he  to  whom  the  "  jus  pignoris  " 
was  first  constituted  in  that  right  of  possession  would  have 
preference  ex  tempore ;  for  then  the  Praetor  would  aid  him  by 
the  Actio  Serviana^l  just  as  he  would  aid  the  debtor  by  the 
Actio  Publiciana.  Dig,  20.  1.  fr.  18  {de  pignor.  et  hypoth.). 
And  to  this  case,  in  which  the  debtor  had  a  right  to  the 
Actio  Publiciana,  must  be  restricted  what  has  been  said  by 
Paulus,  viz.,  that  **if  one  who  is  not  the  owner  has  pledged 
the  same  thing  to  two  [different  persons]  at  different  times, 
the  first  will  be  preferential,"  Dig.  h.  t.fr.  14;  which  is  also 
indicated  by  Gothofredus  in  notis  ad  d.  fr.  14.  And  as  the 
reason  adduced  above  does  not  serve  in  the  case  where  two 


♦  Actio  Publiciana:  see  lib.  6.  tit,  2.     So  called  after  the  Praetor 

Publicius  who  introduced  it.    In  this  action  if  a  possessor  hy  Justus  titultts 

(i,€,,  a  title  recognised  by  law,  such  as  purchase,  &c.)  and  in  good  faith, 

had  lost  his  possession  before  he  had  acquired  the  dominium,  then  if  his 

^        title  was  sucn  as  would  enable  him  to  acquire  the  dominium  by  ttsticapiOy 

-        (akin  to  and  merged  in  the  prescription  of  the  later  law),  he  was  allowed 

^      the  benefit  of  a  legal  fiction  whereby  the  completion  of  the  full  term  for 

vet    usucaption  was  presumed  for  the  purpose  of  the  Htigation,  and  he  was 

t4     placed  in  as  favourable  a  position  as  a  person  suing  the  rei  vindication  and 

*-f      was  then  entitled  to  recover,  as  owner,  the  possession  of  a  thing  from 

^       another  person  who  possessed  with  a  weaker  right  than  himself.     In  the 

■■       same  way,  by  a  similar  fiction,  non-usucajjtion  was  sometimes  presimied, 

(though  existing  in  fact)  in  favoiir  of  the  rightful  owner. 

t  Justus  titulus.    See  preceding  note. 

t  Adio  Serviuna,     See  ante^  p.  375  et  seq. 
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persons  have  purchased  the  same  thing  from  the  same  person 
who  is  not  owner,  or  have  acquired  it  by  any  other  title  apt 
for  the  acquisition  of  ownership,  no  one  need  think  that  I  con- 
tradict myself  in  that  I  have  said  in  lib.  6.  tit.  2.  §  6.  od  tit. 
de  Publiciana  in  rem  act,  that  in  the  Actio  Pviliciana  the 
possessor  is  preferential  when  both  purchase  from  the  same 
non-owner.  For  certainly  in  the  Actio  Publiciana  no  one 
measures  his  own  right,  or  his  right  to  [that]  action,  by  the 
right  of  the  vendor  from  whom  he  obtained  the  thing,  but  only 
by  his  own  position  {ex  suo  capite) — to  wit,  whether  he  has  so 
obtained  it  by  a  "Justus  titulus  "  and  "  in  good  faith  '*  that  he 
might  acquire  dominion  by  usucaption ;  and  therefore,  if  [of 
two  purchasers]  the  later,  equally  with  the  prior,  is  fortified 
by  the  ** Justus  titulus"  of  purchase,  and  **bona  fides,"  and 
by  the  **  faculty  of  usucaption,'*  it  is  just  that  in  parity  of 
circumstances  the  party  in  possession  should  be  preferential. 
But  in  mortgage,  the  right  and  power  of  the  creditor  is  to  be 
estimated  by  the  right  of  the  debtor ;  whence,  when  a  debtor 
has  first  constituted  to  a  prior  creditor  the  jus  pignoris  in  a 
thing  of  which  he  (the  debtor)  had  the  jvs  possessionis  and 
fictitious  (or  praetorian*)  ownership,  the  rule  approved  in 
pledge  requires  that  this  creditor  should  be  preferential,  by  the 
prerogative  of  date.  It  would  be  otherwise  if  the  debtor  had 
mortgaged  another  person's  property,  in  respect  of  which 
he  was  entitled  to  the  Actio  Publiciana,  to  two  different  persons 
at  different  times ;  for  then  it  should  rather  be  said  that  on 
the  ownership  being  subsequently  acquired  by  the  mortgagor, 
neither  should  be  preferential,  but  they  should  concur  pro  rata.\ 
For  looking  to  what  took  place  at  the  first,  nothing  was  bound 
to  either  creditor,  the  debtor  having  no  right  either  of  ownership 
or  of  possession  in  that  special  thing  which  he  had  specially 
mortgaged :  afterwards,  on  the  ownership  being  acquired  by 
the  debtor,  the  right  of  pledge  was  confirmed  to  both  creditors 
at  the  same  moment  and  the  thing  began  to  be  bound  at  the 
same  moment,  to  each,  singulis  in  solidum,  to  each  in  its 
entirety ;  in  which  case  it  has  been  stated  above  in  §  8,  that 
they  concur  pro  rata  in  the  price  [on  the  sale]  of  the  pledge. 
Thus  far  when  the  same  thing  has  been  mortgaged  to  two 
persons  at  different  times  by  the  same  non-owner ;  but  if  this 
has  been  done  by  different  non-owners,  Paulus  responds  in 
Dig.  h.  t.  fr.  14.  tliat  the  party  in  possession  has  the  better 
position.     The  reason  of  this  is  that  when  a  mortgage  has 

♦  I.Cy  equitable. 

t  This  supposes  the  case  where  a  mortgagor  without  right  to  the  Actio 
Puhiictana  has  acquired  the  ownership  subsequent  to  both  mortgages. 
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been  created  to  two  persons  by  diflferent  non-owners,  each  of 
them  becomes  in  that  position  in  which  the  Praetor  will  so  aid 
him  [by  the  Actio  Serviand]  as  he  would  the  mortgaging  debtor 
[by  the  Publiciana],  Arg.  d.  fr.  18.  Dig.  20.  1 :  now,  as  shown 
in  lib.  6.  tit.  2.  §  7  {de  Public,  act.),  if  two  persons  have 
acquired  a  thing  at  different  times  justo  titido  and  bond  Jide, 
the  right  of  the  possessor  prevails. 

§  32.  But  although  when  a  novation  of  the  principal  debt 
has  been  made,  the  bond  of  pledge  also  ceases  ipso  jure, 
Dig.  45.  2.  fr.  18  {de  novatione).  Dig.  13.  7.  fr.  11.  §  1  {de 
pignorat.  act.),  nevertheless  if  the  mortgage  has  been  renewed 
at  the  time  of  the  novation,  the  creditor  continues  to  rank  as 
first  in  order  of  date,  just  as  though  he  had  succeeded  to 
himself;*  and  this  in  respect  to  the  same  amount  and  to  the 
same  things  as  were  comprehended  in  the  first  obligation  ;  but 
not  also  so  far  as  the  [original]  debt  is  increased  or  other 
pledges  added  to  the  former  ones.  Dig.  h.  t  fr.  3.  pr. 
fr.  12.  §  5.  junct.  Dig.  13.  7.  fr.  11.  §  1  (d^  pignorat.  act) ; 
Gothofredus  ad  d.  fr.  3  ;  Cujacius  lib.  11.  observ.  32.  in  pr.; 
Neostadius  Curiae  Holland,  decis.  9.  versu  **  daar  ook  by 
gevoegt ; "  Neguzantius  tertio  membro,  partis  sextae,  num.  7 ; 
Andr.  Gayl,  lib.  2.  observ.  30.  num.  10;  Ant.  Matthaeus  de 
auction,  lib.  1.  cap.  21.  num.  23.  24. 

§  33.  The  first  in  date  is  not  however  preferent  in  right 
when  the  prior  mortgagee  has  consented  to  the  pledge  being 
bound  to  a  subsequent  mortgagee,  Dig.  h.  t.fr.  12.  §  4.  Nor 
when  the  prior  mortgagee  has  fraudulently  concealed  his 
pledge-right  from  the  second  creditor ;  as  shown  by  Matthaeus 
de  auction,  lib,  1.  cap.  19.  num.  86.  Nor,  finally,  if  the  prior 
mortgagee  has  only  a  private  instrument  not  attested  by  three 
witnesses,  and  the  later  mortgagee's  hypothec  is  constituted  by 
a  public  instrument,  or  by  a  private  one  attested  by  three 
witnesses.  Cod.  h.  t.fr.  11.  What  pertains  to  Our  Usages  in 
this  respect  will  be  found  already  stated  in  title  1. 

*  For  example,  suppose  that  by  a  first  contract  a  debtor  has  borrowed 
money  from  Titius  and  given  him  a  mortgage  over  certain  property.  By 
a  second  contract  the  debtor  mortgages  the  same  property  to  Maevius. 
By  a  third  contract  Titius  novates  the  first  obhgation  of  his  debtor  for  a 
new  one  (t.e.,  substitutes  a  new  obligation  in  which  the  original  one  is 
merged),  taking  however  the  same  pTed^s  as  before,  and  others  as  well. 
The  question  is  whether  Titius  or  Maevius  is  preferential  in  the  things, 
rorigmally]  mortgaged.  The  ground  of  doubt  is  that  by  this  new  contract 
Titius  becomes  the  posterior  mortgagee  in  point  of  date.  The  groimd  of 
the  decision  is  that  Titius  succeeds  to  himself  in  the  prior  right  of  pledge 
which  he  had  imder  his  first  and  original  contract.  Pothier  ad  Digest.  20. 4. 
fr.  3.  pr. 
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§  34.  The  second  part  of  this  title  treats  of  those  who 
succeed  in  the  place  of  prior  hypothecary  creditors :  as  to  which 
it  should  be  known  that  post-eiior  hypothecary  creditors  could 
tender  to  a  prior  one,  even  against  his  will,  what  was  due  to 
him,  and  thus  succeed  in  the  place  of  the  prior  mortgagee 
thus  settled  with,  in  respect  both  of  principal  and  interest, 
although  the  debtor  was  not  a  consenting  party  to  such  suc- 
cession. Cod.  h.  t.  (8.  18.)  fr.  1.  fr.  5.  fr.  8.  fr.  10 ;  Cod.  8. 
14. /r.  22  {de  pignor.  et  hyp.) ;  Dig.  h.  t.  fr.  11.  §  ult.  fr.  12. 
§  6.  and  9 ;  Cod.  8.  19  (de  his  qui  in  priorem  creditorum  locum 
succedunt).  But  as  respects  others,  whether  chirographarii 
[i.e.,  creditors  without  hypothec]  of  the  same  debtor,  or  ex- 
traneous persons  to  whom  nothing  is  due,  they  only  succeed  to 
the  right  of  an  hypothecary  creditor  on  tendering  what  is  due 
to  him,  if  it  has  been  expressly  agreed  by  convention  between 
the  person  tendering  and  the  debtor,  or  between  the  person 
tendering  and  the  creditor,  that  they  are  to  enter  into  the  place 
of  the  hypothecary  creditor  on  his  being  paid  with  their  mone}': 
Dig.  h.  t.fr.  12.  §  8 ;  Dig.  20.  8.  fr.  8  (qv^e  res  pignori  oblig. 
non.  poss.) ;  Cod.  8.  19. /r.  1.  2.  8  {de  his  qui  in  priorum  credit, 
locum  succedunt) ;  Cod.  8.  41.  §  11  (de  fldejussoribus) ;  or  when 
the  right  of  pledge  has  been  transferred  (transcriptum)  by 
public  authority  of  the  judge  to  him  with  whose  money  an 
hypothecary  creditor  has  been  paid ;  Cod.  7.  78.  fr.  3.  fr.  ult. 
(de  privUegio  fisci).  For  although  ordinarily  there  was  this 
difference  between  posterior  hypothecai'y  creditors  and  others, 
whether  chirograpkaHi  or  manifestly  extraneous  persons,  that 
posterior  hypothecarii  could  tender  [payment]  to  the  prior 
ones  even  when  these  were  unwilling,  as  already  said ;  but 
others  not  without  the  debtor's  or  creditor's  consent  that  the 
person  tendering  should  succeed  to  the  ju^  pignoris  of  the 
hypothecary  creditor  settled  with,  as  a  convention  was  necessary, 
which  requires  and  supposes  consent.  Cod.  8.  48.  fr.  5  (de 
solutione);  nevertheless,  if  one  had  paid  the  Fisc  on  behalf 
of  a  fiscal  debtor,  he  might  claim  to  have  the  ju>s  pignoris 
transferred  to  him ;  and  this  seems  to  have  been  so  appointed 
in  favour  of  the  Fisc  in  order  that  everyone  might  be  the  more 
induced  to  pay  fiscal  debts  to  the  Fisc  on  behalf  of  fiscal 
debtors ;  Arg.  Cod.  7.  l^.fr.  8.  etfr.  ult.  (de  privil.  fisci) ;  and 
we  must  consider  as  referring  to  that  case  of  a  transferred 
pledge  (pignus  transcnptiim)  the  rescript  of  Antoninus  in 
Cod.  8.  19.  fr.  2  {d^  his  qui  in  prior,  credit,  locum,  succed.). 
And  further,  if  a  creditor  without  hypothec  or  an  extraneous 
person  who  is  not  a  creditor,  be  in  possession  of  the  pledge 
and  is  sued  in  the  hypothecary  action  by  the  hypothecar}' 
creditors,  he  is  to  be  heard,  if  on  paying  what  is  due  to  them 
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he  desires  the  mortgage  right  to  be  transferred  to  him  ;*  he 
thus  at  the  same  time  confirming  to  himself  his  own  possession. 
Dig.  20.  4./r.  19  (A/<.);  Big.  20.  &.  fr.  12.  §  1  (quib.  mod. 
pign.  vel  hypoth.  solv.). 

§  35.  These  tenders  by  a  posterior  to  an  anterior 
hypothecary  creditor,  against  the  will  of  the  latter,  had  some 
inequity,  but  were  at  the  same  time  necessary.  They  were 
inequitable  in  this,  that  the  anterior  creditor  was  deprived  of 
the  benefit  of  a  mortgage  obtained  [it  might  be]  through  the 
greatest  prudence  and  foresight  as  security  for  his  loan  and 
interest  [i.e.,  by  way  of  a  convenient  and  prudent  investment 
of  his  money,  Tr.]  ;  »ind  so  the  more  fortunate  he  had  been  in 
providing  himself  with  a  suflScient  hypothec,  the  more  liable 
was  he  to  be  thrust  out  of  it  by  a  tender  from  a  posterior 
creditor;  his  vigilance  thus  profiting  not  himself  but  others. 
They  were  necessary,  however,  because  the  second  creditor 
could  not  eflScaciously  sell  the  pledge  against  the  will  of  the 
prior  mortgagee  without  first  tendering  to  him  payment  of  the 
debt.  Cod.  h.  t.  fr.  8.  But  as  by  our  usages  the  posterior 
creditor  may  rightly  demand  a  solemn  [i.e.,  judicial]  sale  of 
the  pledge  against  the  will  of  the  first,  this  right  of  tender 
fails  thus  far  that  it  cannot  be  forced  on  an  anterior  unwilling 
creditor  so  as  to  transfer  the  right  of  preference  in  the  pledge : 
though,  for  the  rest,  it  may  be  agreed  by  convention  between 
the  first  and  second  creditor,  or  even  between  an  hypothecary 
creditor  and  one  who  is  only  a  chirographary  one,  or  not  a 
creditor  at  all  but  a  mere  stranger,  that  the  right  to  the  debt, 
and  equally  the  right  of  mortgage  and  of  preference  should 
pass  to  him  with  whose  money  the  hypothecary  creditor  has 
been  paid;  provided,  in  regard  to  immoveables,  that  the  cession 
of  the  hypothecary  debt  is  made  solemnly  before  the  local 
tribunal^  and  among  us  and  in  neighbouring  provinces  the  [tax 
of  a]  fortieth  part  of  the  debt  paid  to  the  Fisc ;  Edict.  Ordin. 
Holl.  16  Apinl.  1671.  art.  3.  et  seq.,  vol.  3.  pag.  1008.  et  seq.  ; 
Groenewegen  ad  I.  1,  Cod.  h.  t.  Whether  other  and  what 
privileges  besides  the  right  of  hypothec  pass  to  a  cessionary 
after  cession  of  action,  has  been  stated  in  the  title  de  hered. 
vel  act.  vendita  {lib.  18.  tit.  4),  num.  12. 

§  36.  After  hypothecary  creditors  come  chirographarii 
[those,  to  wit,  who  have  no  right  of  hypothec],  among  whom 

*  That  is  to  say,  a  party  in  possession  of  the  subject  mortgaged  may 
retain  his  possession  if  he  pays  the  creditor's  debt  on  this  condition, 
namely,  that  he  is  to  succeed  to  his  right  of  pledge.  Poth.  Pand,  Justin. 
20.  4.  n.  9.  The  passage  cited  from  the  Dig,  20.  4.  19,  it  maybe  observed, 
speaks  of  a  *^  Justus  possessor.** 
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the  privileged  have  preference  over  the  unprivileged,  and  the 
more  over  the  less  privileged.  Wherefore  one  who  is  a  creditor 
for  funeral  expenses  is  preferred  to  those  who  are  creditors  for 
the  repair  of  a  ship,  Arg.  Dig.  11.  7.  Jr.  pen.,  and  these  again 
to  simple  chirographa/rii  destitute  of  privilege ;  Dig.  42.  6.  fr.  84 
(de  reb.  autorit.  jvd.  possid.)  (of  which  more  elsewhere).  If 
there  are  several  creditors  equally  privileged,  or  having  the 
same  title,  they  have  concurrence  \concurrunt — i.e.,  rank 
together],  although  their  claims  are  of  diflferent  dates;*  for  as 
one  privileged  creditor  cannot  avail  himself  of  his  privilege 
against  another  equally  privileged,  tliey  have  the  same  right 
amongst  themselves  as  if  they  were  simple  chirographarii, 
among  whom  there  is  no  prerogative  arising  from  time,  but  the 
later  concur  [i.e.,  rank]  with  the  prior  creditora ;  Dig.  42. 5.  fr.  32 
{de  rebus  autorit.  jud.  possid.) ;  Dig.  16.  S.fr.  7.  §  vlt.  {depositi); 
Carpzovius  dejin.  forens.  part  1.  constit.  28.  de^in.  12.  in  fin. ; 
Berlichius  part  1.  conclua.  pract.  64.  num.  123.  et  130.  And 
the  privileges  of  chirographarii  only  have  force  against  those 
who  have  not  yet  exacted  the  debts  due  to  them ;  for  those 
who  have  obtained  [payment  of]  a  debt,  they  not  being 
privileged,  restore  nothing  to  privileged  creditors,  except  only 
to  the  Fisc  in  virtue  of  an  exceptional  right ;  Cod.  7.  73.  fr.  5 
{de  priviUgio  fUci) ;  and  the  property  of  debtors  is  not  affected 
by  a  personal  privilege  as  it  is  indeed  by  hypothec ;  Arg.  Dig. 
42.  8.  fr.  6.  §  7  {quae  in  fraud,  cred.  facta  sunt  ut  restit.) : — 
unless  the  debtor,  while  being  pressed  by  both  an  unprivileged 
and  a  privileged  creditor,  had  paid  the  unprivileged  one,  Arg. 
Dig.  42.  5.  fr.  6.  §  ult.  {de  reb.  autorit.  jud.  possid.),  or  the 
privileged  creditors  had  already  instituted  a  suit,  pending  which 
payment  had  been  made  to  the  unprivileged  ones.  Dig.  15.  1. 
fr.  52.  §  52  {de  pecvlio). 

§  37.  Further,  among  chirographarii  those  are  privileged 
who  are  entitled  to  a  right  of  retention  by  law  or  usage  until 
their  claims  have  been  satisfied,  as  to  whom  we  have  treated 
elsewhere.  Cities  also,  though  they  have  no  hypothec  over 
the  property  of  those  with  whom  they  contract,  nevertheless 
have  preference  among  chirographarii,  as  said  in  tit.  2.  num.  26. 
And  also,  independently  of  Roman  Law,  [domestic]  servants  t 
have  in  many  places  a  preference  (privilegium)  for  wages,  if 
they  were  living  with  their  master  at  the  time  of  his  death  or 
bankruptcy,!  and  have  not  agreed  for  interest  on  the  wages 

*  **  Licet  diver sitates  temporis  in  his  futrunV*  are  the  words  in  Dig, 
42.  5.  32. 

t  *'  Famuli  ac  ancilla^." 

I  **  Cessio  fori  :^*  literally  *' absconding." 
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previously  due.  Compare  Carpzovius  defin,  forens.  part  1. 
constit.  28.  defin.  24.  25.  33 ;  Maevius  ad  jus  Lttbecense,  lib.  3. 
tit.  1.  art.  11.  num.  56.  et  seq, ;  Berlichius  part  1.  conclus.  64, 
num.  65.  et  seq. ;  Ant.  Matthaeus  de  auction,  lib.  1.  cap.  20. 
num.  6.*  It  has  been  decided  by  the  Court  of  Holland  that 
the  owners  of  money  stolen  from  them  have  a  preference 
among  chirographarii  in  the  goods  purchased  by  the  thief 
with  the  stolen  money  or  in  the  price  obtained  for  them,  as 
Neostadius  mentions,  Curiae  Holl.  decis.  19.  versu  Nopende 
het  twede  Point,  et  Curiae  Supr.  decis.  36 ;  a  judgment  which, 
though  highly  commendable  in  point  of  equity,  it  would  be 
most  difficult  to  support,  if  tested  by  the  principles  of  the 
Boman  Law;  since  by  that  law  a  thing  purchased  with  my 
money  is  not  mine,  but  nothing  remains  to  me  but  a  bare 
personal  action,  when  it  has  not  been  expressly  provided 
otherwise  by  way  of  exception  from  the  rule  and  in  virtue  of  a 
privilege ;  and  no  such  provision  has  been  made  [in  the  Roman 
Law]  in  respect  to  goods  purchased  with  stolen  money.  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  18.  num.  10.  t  Finally,  if 
some  are  creditors  under  an  onerous,  and  others  under  a 
lucrative  title  such  as  donation  made  by  pact  or  stipulation, 
nothing  of  what  was  due  to  these  [last]  is  to  be  paid  to  them 
until  all  the  simple  chirographarii  for  onerous  cause  have  been 

*  On  the  important  question  of  the  preference  of  servants  and  others 
for  wages,  &c.,  Matthaeus  has  as  follows: — **By  the  usages  of  many 
nations  a  preference  among  chirographarii  is  also  conceded  famtdis  et 
operariist  and,  generally ,  to  those  wno  claim  wages  for  their  services; 
and  indeed  some  even  give  precedence  to  the  wages  of  domestic  ser- 
vants over  hypothecary  creoitors.  Also  to  advocates,  medical  men, 
proctors,  surgeons,  apothecaries  suing  for  their  salaries  or  the  price  of 
their  drugs.  Those  who  have  supplied  aliment  to  a  debtor  are  also  pre- 
ferred to  others,  [viz.lwho  have  sold  meat  and  drink  that  was  necessary 
and  not  for  luxury.  There  are  others  who  might  be  included  in  this  list, 
but  as  these  vary  according  to  the  customs  of  districts  and  provinces,  the 
reader  must  be  referred  to  the  usages  and  statutes  of  the  several  places.*' 
De  auction,  lib,  1,  tit.  20.  §  6.  Plainly,  if  the  laws  or  usages  of  any 
particular  place  are  silent  in  any  case,  the  Boman  Law  must  govern,  in 
accordance  with  the  general  rule  in  this  respect. 

t  Matthaeus  in  this  passage  deals  with  the  general  principle,  inde- 
pendently of  the  ouestion  of  stolen  money.  **If  a  oankrupt  debtor  or  one 
who  has  been  conaemned  in  a  suit  has  bought  anything  with  my  money, 
and  it  is  still  extant  in  his  estate,  can  I,  as  the  former  owner  of  the  money, 
vindicate  such  things  and  be  preferred  to  all  the  creditors  ? — This  is  by 
no  means  to  be  conceded :  for  it  is  only  pupils  and  soldiers  who  enjoy  the 
right  that  if  things  have  been  purchased  with  their  money  they  nave  a 
tacit  hypothec  in  fiiem  and  aprivilegium  [preference]  among  hypothecary 
creditors ;  all  others  are  numbered  among  personal  creditors,  luueaaihere 
has  been  an  express  agreement  for  a  general  or  special  mortgage."  And 
he  cites  the  following  texts:  Cod,  8.  18.  7;  Co(l.  8.  14.  17;  Dig.  27.  9. 
fr,  3.  pr, ;  Cod.  7.  8.  Jr.  pen.;  Cod.  3.  32.  8  ;  Dig.  12.  1.  /r.  26. 
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paid  ;  for  the  recovery  of  that  through  which  one  would  other- 
wise suflfer  a  loss  is  more  to  be  favoured  than  an  adventitious 
gain.  Dig.  50.  17.  fr.  41.  §  1  {de  reg  juris) ;  *  Cod.  6.  30. 
fr.  vlt.  §  5.  in  fine  {de  jure  deliher.).  And,  certainly,  if  these 
things  have  to  be  revoked  from  donees,  which  have  been 
already  alienated  and  transferred  to  them  by  a  lucrative  title, 
whenever  this  appears  to  have  been  done  in  fraud  of  creditors 
— according  to  the  maxim  that  when  parties  are  otherwise 
similarly  circumstanced,  the  position  of  him  who  sues  to 
escape  a  loss  is  better  than  that  of  him  who  strives  to  catch  a 
gain;  Dig.  24.  8./r.  6.  §  11  {quae  in  fraud,  creditor,  facta  sunt 
ut  restit) ;  Carpzovius  defin.  for.  part  2.  constit.  12.  defin.  29. 
30 — far  more  is  a  preference  to  be  claimed  for  creditors  suing 
on  an  onerous  cause  to  avoid  a  loss  while  the  matter  is  still 
**re8  integra,**  or  the  ownership  not  yet  transferred  to  the  donee, 
Maevius  ad  jus  L/ubec.  lib.  1.  tit.  9.  art.  1.  num.  4.  et  seq.; 
unless  the  gift  has  been  a  donatio  remuneratoria,  and  so  far  as 
it  does  not  exceed  the  obligation  or  benefit  rendered  and  a 
[fair]  measure  of  recompense,  Maevius  d.  loco,  nwni.  7;  or 
unless  a  promise  of  dowrj-  has  been  made  to  one  acting  in 
good  faith,  for  in  that  case,  as  dowry  is  given  to  sustain  the 
burdens  of  matrimony,  a  datio  or  promissio  dotis  is  rather 
reckoned  among  onerous  than  lucrative  titles,  as  **  a  man  would 
not  have  married  an  undowried  wife."  Dig.  42.  8.  fr.  25.  §  1. 
in  fine  {quae  in  fraud,  credit,  facta  sunt  restit.). 

§  38.  With  respect  to  the  question  of  the  place  the  statutes 
of  which  are  to  be  regarded  in  the  question  of  preference  both 
of  hypothecary  and  non-hypothecary  creditors  fortified  with 
a  privilegiumy  it  would  seem  that  it  should  be  said  in  accord- 
ance with  the  general  principles  laid  down  in  the  title  de 
constit.  Princip.  part,  secund.  de  statutis  {lib.  1.  tit.  4),  that  in 
the  moveable  property  of  the  debtor  that  order  of  preference 
is  to  be  observed  which  is  approved  by  the  law  of  the  place  of 
the  debtor's  domicile ;  both  because  all  moveables,  wherever 
they  may  be,  are  considered  to  be  present  with  their  owner 
[wherever  he  may  be],  and  therefore  also  to  be  governed  by 
that  law  ;  and  because  all  creditors,  who  in  suing  must  follow 
the  forum  of  the  defendant,  are  also  considered  to  have  chiefly 
contemplated,  at  the  time  of  contract,  the  place  of  the  domicile 
as  more  especially  the  place  where  the  debtor  should  be  sued 
and  pre-eminently  the  competent /orw7w ;  and,  lastly,  because 
if  you  should  consider  that  the  laws  either  of  the  place  where 

*  The  words  of  the  rule  in  the  Digest  are,  "  Iti  re  obscura  melius  est 
favtre  repetitimii  qunm  adventitio  lucro,^^ 
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the  contract  was  made  or  of  the  forum  in  which  the  question 
of  preference  and  concursus  of  creditors  is  contested  ought  to 
be  observed,  you  will  either  be  involved  in  the  most  insoluble 
diflSculties  or  will  lapse  into  the  greatest  absurdities.  For,  if 
you  contend  that  the  places  of  the  several  contracts  should  be 
regarded,  it  would  be  impossible  to  explain  what  is  to  be  done 
when  divers  contracts  are  entered  into  by  the  same  debtor  in 
Holland,  Friesland,  England,  Italy,  and  Spain,  all  which 
countries  have  more  or  less  different  and  indeed  sometimes 
conflicting  laws  in  respect  to  preference  among  creditors  ;  for 
a  person  contracting  in  England  or  Holland  will  desire  to  have 
preference  in  accordance  with  the  English  or  Dutch  laws  over 
one  who  contracted  in  Friesland  ;  but  the  latter  will  seek  to 
be  held  preferential,  in  accordance  with  the  contrary  laws  of 
Friesland,  to  the  one  who  bound  the  debtor  to  himself  in 
Holland  or  England.  Again,  if  you  think  that  the  place  where 
the  moveables  are  proscribed*  and  the  Action  of  Ranking 
(judicium  concursus)  is  prosecuted  between  the  creditors,  should 
be  regarded,  arguing  that  the  distribution  of  the  money  among 
the  creditors  is  a  part  and  sequel  of  the  execution,  then — 
granting  that  the  moveables  of  the  bankrupt  debtor  could  be 
sold  and  the  suit  for  preference  prosecuted  elsewhere  than  in 
the  place  of  his  last  domicile  (the  contrary  of  which  now  obtains 
among  us,  as  said  above  in  §  12) — this  absurdity  would  thence 
follow,  that  then  not  only  in  respect  of  moveables,  but  of 
immoveables  as  well,  the  laws  of  the  place  in  which  the  suit 
for  preference  is  prosecuted  would  have  to  be  observed ;  since 
the  distribution  of  the  money  obtained  from  immoveable  pro- 
perty no  less  than  from  moveable,  must  be-  called  a  sequel  or 
part  of  the  execution ;  and  so  it  would  happen  that  immove- 
ables would  not  be  governed  by  the  law  of  the  site,  but  would 
be  subject  to  the  disposition  of  uncertain  [i.e.,  varying]  law, 
according  as  the  contention  for  preference  among  the  creditors 
had  been  instituted  in  this  or  that  place  using  different  systems 
of  jurisprudence.  But  supposing  that  it  were  the  law  that  a 
universal  judicium  concursus  of  creditors  should  be  ventilated 
in  the  place  where  the  debtor  had  his  domicile  when  he  delayed 
payment  or  became  bankrupt,  t  it  would  be  in  the  discretion  of 
the  debtor,  by  migrating  from  place  to  place,  to  cause  unprivi- 
leged creditors  to  become  privileged,  and  some  to  acquire  and 
others  to  lose  a  legal  hypothec,  according  as  one  law  prevailed 
in  the  place  of  the  first  domicile  or  rei  sitae,  and  another  and 
contrary  law  in  the  place  of  the  last  domicile  :  which  is  not  to 

*  Proecribuntur ;  seized  and  advertised  for  sale  in  execution. 
t  Moreretur  aut/oro  cederet, 
C.P.  F  F 
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be  tolerated  in  the  case  of  property  fixed  to  a  definite  place  and 
not  changing  its  site  at  the  pleasure  of  its  owner;  but  rather 
{as  the  argument  has  now  brougitt  us  to  immoveables)  in 
distributing  the  price  realized  from  these  among  creditors 
according  to  the  privilege  of  each,  the  laws  of  those  places  are 
to  be  observed  in  which  the  several  immobUia  are ;  and  this 
consists  with  the  rule  established  in  the  title  de  constit. 
Princip.  part  second,  de  statutis  {lib.  1.  tif  4.),  §  12,  which 
lays  down  that  immoveables  are  to  be  governed  by  the  law 
of  the  place  in  which  they  are  situated.  Compare  Ant 
Matthaeus  de  auctionibus,  lU).  1.  cap.  21.  num.  88.  et  seq. 
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LIB.   XX.   TIT.   V. 

DE    DISTRACTIONE    PIGNORUM   ET 
HYPOTHECAEUM. 


THE    SALE    [BY    CREDITORS]    OP    PLEDGED    OR 
HYPOTHECATED  PROPERTY. 


[COD.  JUSTIN.  8.  23.] 


SUMMARY. 


1.  When  a  creditor  may  sell  a  default  has  been  made  in  paying 

pignus  ?  *— When  a  second  creditor  the  first  instalment  ? — If  the  term 

to  whom  the  pignus  has  been  mort-  for  payment  of  the  principal  debt 

faged  ? — Whether  a  pignus,  which  has  been  extended,  the  sale  of  the 

as  been  moi-tgaged  for  a  debt  pay-  pignus  oppignorated  for  the  debt 

able  by  instalments,  may  be  sold  if  must  also  be  postponed. 

♦  In  this  title  it  is  often  convenient  to  retain  the  Latin  teim  ** pignus" 
accompanied  with  an  observation  on  a  manifold  ambiguity  (though  hardly 
an  obscurity)  in  the  word.  Por  (Ist)  pignus  has  a  double  meaning: 
standing  specially  for  a  "pawn"  (when  possession  is  delivered  to  t£e 
creditor)  as  opposed  to  *' hypothec"  ;  but  also  standing  generically  for 
both  pawn  and  hypothec,  and  therefore  often  most  suitably  rendered  by 
**  mortgage"  as  a  term  equally  embracing  both.  Again,  (2nd)  pignue 
(generically)  sometimes  means  the  right  of  mortgage  and  sometimes  the 
thing  mortgaged,  and  is  sometimes  used  in  a  third  sense  for  the  amtract 
of  mortgage;  but  here  it  means  the  thing  which  forms  the  creditor's 
security  for  the  debt ;  in  which  sense  I  believe  the  English  term  **  mort- 
gage" is  never  used;  while  though  the  term  "pledge"  has  the  same 
triple  function,  it  is  more  ordinarily  confined  in  use  to  that  species  of 
pignus  which  we  call  pawn.  Wherefore  as  pignus  has  most  commonly  the 
wider  sense  which  embraces  both  pawn  and  hypothec,  and  is  used  here 
for  the  thing  oppignorated,  it  is  a  more  apt  term  than  "pledge,"  and  ^e 
term  "  mortgage    would  be  quite  inapt. 

pf2 
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2.  Whether  the  sale  of  the  pig- 
nus  can  be  prevented  when  only  a 
trifling  balaiice  remains  due; — or 
by  notice  by  the  debtor  not  to  sell ; 
— or  by  threat  of  penalty  [of  forfei- 
ture], or  by  testamentary  prohibi- 
tion against  alienation  out  of  the 
family? — Whether  by  a  second 
hypomecary  creditor  ? — Whether  a 
decree  is  necessary  for  the  sale  of  a 
thing  which  has  lieen  mortgaged  to 
or  by  a  pupil  ? 

3.  Whether  the  debtor  himself 
may  purchase  the  pignus? — ^And 
what  if  he  does  purchase  ? — ^Whether 
and  when  the  creditor  can  piu'chase 
the  nignus  by  the  Boman  Law,  and 
by  Our  Usages  ? 

4.  If  several  things  have  been 
mortgaged  together,  the  creditor 
may  select  for  sale  which  he  pleases. 
— ^Whether  a  creditor  who  has  a 
general  and  special  hypoUiec  can 
sell  the  things  bound,  generally, 
before  what  has  been  mortgaged 
specially  has  been  sold  P 

5.  The  solemnities  in  the  sale  of 
a  pignus. 

6.  Whether  a  private  sale  of  the 
pignus  is  valid  if  this  has  been 
agreed  to  by  pact,  and  either  the 
debtor  objects  to  it,  or  it  is  against 
the  interests  of  other  creditors  ? 

7.  Whether  a  sale  and  subse- 
quent addiction  is  valid,  if  some 
solemnities  have  been  omitted ;  or 
the  decree  been  made  by  a  non- 
competent  judge;  or  no  notice  been 
given  to  the  debtor  before  sale  ? — 
And  whether  interest  is  then  also 
to  be  restored  to  the  purchaser 
together  with  the  price  ? 

8.  What  the  law  is  when  the 
solemnities  have  been  observed,  but 
either  the  vendor  had  not  the  right 
to  sell,  or,  having  this  right,  acted 
fraudulently  in  selling? — And  what 
if  the  apparitors  (Court  officers) 
have  fraudulently  sold  the  thing  for 
less  than  its  value  ? — Our  Usages. 

9.  If  a  surety  has  purchased  the 
pignus,  or  if  a  second  creditor  has 


purchased  it  from  an  older  creditor, 
the  debtor  could  under  the  Boman 
Law  revoke  the  thin^  from  the  pur- 
chaser on  restoring  the  price.  But 
not  so  by  the  usages  of  Holland. — 
Whether  a  pact  can  be  annexed  to 
the  sale  of  a  pignus,  for  repurchase 
within  a  certain  time  ? — Our  Usages. 
—Whether  the  sale  of  a  pignus  for 
the  purpose  of  fiduciary  payment 
[tmder  an  interlocutory  decree  of 

Srovisional  judgment]  is  invali- 
ated  if  the  party  condemned  be 
afterwards  absolved  by  the  final 
judgment  ? 

10.  If  a  pignus  has  been  solemnly 
sold  and  delivered  to  a  stranger,  he 
acquires  the  ownership  and  may 
vindicate  the  thing  [by  action  in 
rem]  ; — and  he  cannot  be  disturbed 
either  by  the  debtor  or  by  credi- 
tors;— nor  by  the  selline  creditor, 
although  the  latter  desires  to 
sue  on  another  ground.  —  If  an 
older  creditor  has  purchased  the 
thing  privately  from  the  debtor 
the  pignus  may  be  evicted  from 
him  by  the  other  creditors ;  but  in 
that  case  his  original  pledge  and 
right  of  preference  revives.  What 
the  law  is  when  the  first  and  second 
creditors  have  purchased  the  i>ienuB 
together  privately  [t.f.,  wimout 
public  auction]  ? 

11.  When  a  posterior  creditor 
sells  the  pignus,  the  prior  creditor 
could  sue  the  purchaser  by  the 
hypothecary  action,  excepting  in  a 
few  cases.  By  Modem  Law  he  sues 
those  into  whose  hands  the  price 
has  come ;  especially  if  at  the  time 
of  the  decree  of  conntrsus  among 
creditors  the  debt  to  him  was  stiU 
suspended  by  a  condition ; — and  in 
that  case  notice  should  be  given  of 
the  debt,  but  payment  cannot  be 
claimed. 

12.  Whether  mortgaged  property 
must  be  sold  for  r€»dy  money  ?  — 
Whether  the  debtor  is  discharged  if 
the  creditor  [having  given  credit] 
is  unable  to  recover  the  price  from 
the  purchaser  of  the  pignus? — 
Whether  the  pignus  can  he  again 
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sold  at  the  risk  of  the  first  pur-  13.  Of  a  mortgagee's  right   to 

chaser  ? — Our    Usages    when    the  obtain  the  ownership  of  a  pignns  by 

auctioneer  cannot  recover  the  price  petition  to  the  Prince  (impetratio 

of  moveables  [from  the  purchaser],  dominix)  if  it  does  not  find  a  nur- 

— What  if  an  Auctioneer  or  Curator  chaser. — Whether   this  is  still  in 

Bonis  has  absconded  with  the  price  P  use  ? 

§  1,  If  the  debtor  does  not  pay  what  he  owes  to  the 
creditor,  it  is  competent  not  only  to  the  first  but  also  to  a 
second  creditor  to  whom  the  pignus  has  been  again  mortgaged 
by  the  first*  to  sell  it,  provided  that  the  original  debtor  is  in 
default :  for  if  he  be  not  in  mora  in  respect  to  the  pignus — 
as  when  either  the  principal  debt  has  been  contracted  or  the 
pignus  itself  been  bound  under  a  condition  not  yet  fulfilled — 
then  as  the  first  creditor  had  not  yet  the  right  to  sell,  so  neither 
has  the  second  whose  whole  right  is  measured  by  that  of  the 
first.  Cod.  8.  24.  /r.  1  (d  pignus  pignori  datum  sit),  jwnct. 
Dig.  20.  1.  fr.  13.  §  5  {de  pignor.  et  hypoth.).  But  before 
the  sale  is  proceeded  with,  the  debtor  must  have  one  or  three 
previous  notices  according  to  the  distinction  stated  in  Dig.  13. 
7.  fr.  4  {de  pignorat.  act!),  Cod.  8.  28.  fr.  4  {h.  t.),  which  we 
have  discussed  more  fully  in  the  title  de  pignor.  et  hypoth. 
(lib.  XX.  title  1),  num.  21.  22 ;  t  after  which  one  or  three 
intimations  [as  the  case  may  require] — although  some  considered 
that  two  years  must  still  be  allowed  to  elapse  before  the  sale 
of  the  pledge  can  be  proceeded  with  ;  nevertheless,  according 
to  the  more  correct  view  of  others,  the  sale  might  be  lawfully 
made  at  once ;  and  in  Cod.  8.  34.  fr.  ult.  {de  jure  domin. 
impetr.)  the  term  of  two  years  was  prescribed,  not  for  the  sale 
but  for  obtaining  the  right  of  ownership,  I  as  may  be  seen 
from  Donellus  de  pignor.  cap.  10  circa  med.,  and  Brunne- 
mannus  ad.  I.  vlt.  C.  de  jure  domin.  impetr.  in  fine,  and  other 
authors  there  cited ;  though  Bachovius  de  pignor.  lib.  3.  cap.  28. 
num.  5.  and  others  dissent  from  this.  If  the  debt  was  to  be 
paid  by  three  annual  instalments,  and  a  pignus  has  been  given 
for  it  with  a  pact  that  it  may  be  sold  on  non-payment  of  the 
debt,  the  sale  may  be  proceeded  with  on  the  failure  to  pay  the 
first  instalment,  although  the  dates  for  payment  of  the  second 
and  third  instalments  have  not  yet  arrived :  for  though  the 
obligation  was  single,  yet  because  the  payment  was  divided 

•  "  For  it  has  been  law  for  some  time  that  a  creditor  may  pledge 
what  has  been  pledged  to  him."     Cod,  lU,  cit, 

f  When  the  mortgagor  and  mortgac^ee  have  agreed  that  it  shall  not 
be  allowable  to  the  latter  to  sell  the  pleage,  he  may  nevertheless  do  this 
after  giving  three  notices  to  the  debtor,  if  tJie  debt  be  not  paid. 

t  Viz.,  for  the  creditor  being  granted  the  ownership  of  the  thing 
mortgaged,  on  petition  to  the  Emperor,  when  no  purchaser  can  be  f oimd. 
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into  portions,  and  a  part  can  be  sued  for  on  the  lapse  of  each  year, 
Inst.  8.  16.  §  8  (de  verbor.  oblig.) ;  Dig.  83.  1.  fr.  8  (de  annuls 
legatis) ;  (the  very  lapse  of  the  time  agreed  upon  itself  standing 
for  a  demand),*  Cod.  8. 88.  fr.  12  (de  contrah.  et  commit,  stipul.) ; 
and  so  the  debtor  thus  began  to  be  in  default  after  the  lapse 
of  the  first  year.  Dig.  12.  l./r.  40  {de  reb.  creditis),  it  follows 
that  the  right  of  sale  accrues  by  reason  of  such  default ;  and 
this  is  what  Pomponius  meant  in  Dig.  13.  7.  fr.  8.  §  3  tn  fine 
{de  pignorat.  act.)  when  he  wrote,  "  But  if  it  has  been  agreed 
thus,  si  qua  pecunia  sua  die  soluta  non  erit  [i.e.,  if  any 
instalment  be  not  paid  on  its  due  date] ,  that  he  is  immediately 
entitled  to  the  benefit  of  the  pact  agreed  upon," — ^that  is  to  say, 
he  (the  creditor)  may  sell  the  pledge.  Nor  are  the  previous  words 
at  die  commencement  of  the  said/r.  8.  §  3.  repugnant  to  this ; 
i'or  these  do  not  contain  any  rule,  but  Pomponius,  in  view  of 
the  peculiar  terms  in  which  a  pact  for  licence  to  sell  the  pledge 
had  been  couched,  gives  an  opinion  deflecting  from  the  general 
principles  of  law  and  accommodated  to  the  words  of  that  pact ; 
for  in  these  he  says,  '*  If  I  have  stipulated  for  a  sum  payable 
by  instalments  of  one,  two,  and  three  years,  and  have  taken  a 
pledge,  and  have  agreed  ut  nisi  sua  quaqua  die  pecunia  soluta 
esset,  vendere  earn  mihi  liceret  [i.e.,  unless  every  instalment 
should  be  paid  on  the  day  when  each  was  due,  I  may  sell  it],  I 
cannot  sell  the  pledge  before  all  the  instalments  have  become 
payable,  because  by  these  words  all  the  instalments  are 
demonstrated."  Add  Groenewegen  ad  d.  I.  8.  §  3.  If  there 
has  been  a  pact  fixing  a  certain  time,  on  non-payment  of  the 
debt  within  which  time  the  pledge  may  be  sold,  but  afterwards 
by  a  new  pact  the  date  for  payment  has  been  extended,  it  is 
considered  as  having  been  agreed  that  the  power  of  selling  the 
pledge  shall  not  be  earlier  exercised  [i.e.,  not  until  the  expiry 
of  such  extended  date].  Dig.  h.  t.  fr.  4 ;  Dig.  20.  6.  fr.  5. 
§  1  {quib.  mod.  pign.  vel  hyp.  solv.). 

§  2.  It  is  no  impediment  to  the  sale  of  the  pledge  that 
only  a  small  sum  still  remains  due,  and  that  the  pledge  is  of 
great  value ;  Cod.  8.  29.  fr.  2  {debitorem  venditionem  pign. 
imped,  non  posse) ;  Cod.  h.  t.  (8.  28.)  fr.  6  ;  but  here,  however, 
equity  has  scope,  if  perchance  that  small  sum  can  in  a  short 
time  be  realised  from  the  fruits  or  rents  of  the  thing  mort- 
gaged, t  Arg.  Cod.  h.  t.  fr.  1.  See  Resp.  Jurisc.  Holl.  part  8. 
vol.  1.  consiL  42.     Similarly,  neither  can  the  debtor  deprive 


♦  **  Imo  lapsus  ipse  diet  pro  homine  interpellaV* 
t  For  if  when  a  land  has  been  mortgaged,  the  creditor  has  obtained 
from  the  fruits  what  is  due  to  him,  the  pledge  (then  ipso  jure  discharged) 
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the  creditor  of  the  power  to  sell  by  a  testamentary  prohibition 
against  alienation  out  of  the  family ;  or  by  a  warning  not  to 
sell;*  or  by  threat  that  the  thing  is  to  cede  by  way  of  penalty 
to  ihe  Fisc  if  sold ;  for  the  right  of  the  creditor  cannot  be 
diminished  or  weakened  by  such  acts ;  Cod,  8.  29.  fr.  1.  2 
(debitorem  venditionem  pignoris  impedire  non  posse) ;  Dig.  30. 
fr.  114.  §  14  (de  legatis  /.).  And  neither  can  the  sale  be 
prevented  by  the  intervention  of  a  posterior  hypothecary 
creditor,  for  (as  has  been  shown  in  the  preceding  title)  his 
interest  was  abundantly  consulted  by  the  liberty  of  tendering 
the  sum  due,  even  against  the  will  of  the  prior  mortgagee 
[and  then  (by  Roman  Law)  standing  in  the  place  of  the  anterior 
creditor — Tr.]  Lastly,  neither  is  the  liberty  to  sell  impeded 
by  the  circumstance  that  the  thing  about  to  be  sold  belongs 
to  a  pupil  or  [by  permission  of  the  Praetor]  has  been  mort- 
gaged by  a  pupil ;  so  much  so  that  in  strict  law  there  is  no 
need  even  for  a  decree  [of  sale  in  such  case].  For  although 
it  is  said  that  a  creditor  proceeds  "  more  safely  **  if  he  obtains 
a  decree  for  the  alienation  of  a  thing  mortgaged  which  pertains 
to  a  pupil  and  has  been  legitimately  bound,  yet  it  is  at  the 
same  time  added  that  the  creditor  "may  pursue  his  right,'* 
Dig.  27.  9.  fr.  7.  §  1  (de  reb.  eor.  qui  sub.  tut.  vel  cura,  dec.) ; 
and  properly,  for  it  is  useless  to  sue  for  a  decree  which  could 
not  be  refused  to  the  party  seeking  it. — Arg.  Cod.  5.  71. 
fr.  pen.  {de  praediia  et  cdiis  reb.  minor.).  Certainly,  when  a 
pupil  himself  desires  to  sell,  with  the  authorization  of  his 
tutor,  a  thing  bound  to  him,  there  is  no  need  for  a  decree. 
For  if  a  pupil,  who  has  been  required  under  a  fide  com* 
missum  to  restore  a  thing  not  belonging  to  himself  but  to  his 
testator,  can  make  such  restitution  without  decree,  because 
the  testating  owner  so  enjoined.  Dig.  27.  9.  fr.  5.  §  4  {de  reb. 
eor.  qui  sub.  tut.  vel  cura),  much  more  must  the  power  be 
ascribed  to  him  of  selling  without  decree  a  thing  given  to  him 
in  pledge  ;  both  because  the  debtor  who  is  also  owner  of  the 
pledge  either  tacitly  or  expressly  permits  its  sale ;    and  also 

cannot  be  sold ;  that  is  to  say,  when  the  ci*editoT  has  received  from  the 
fruits  as  much  as  is  equal  to  the  principal.  Cod,  ut,  cit,  and  Brunne- 
mannus  Com.  ad,  hoc.  loc.  This,  however,  admits  of  exceptions,  as  when  the 
fruits  have  been  taken  by  the  creditor  under  the  contract  of  Antichresis, 
or  are  still  extant,  or  if  the  creditor  has  made  large  expenditure  of  money 
or  labour,  or  the  debtor  has  promised  not  to  molest  the  creditor  in  the 
taking  of  the  fruits.     See  Brunnemannus  in  the  passage  I  have  cited. 

•  For  such  a  warning  is  only  efficacious  when  the  debtor  tenders  the 
whole  of  the  principal  and  interest,  and  if  refused,  deposits  it ;  for  if  he 
still  owes  either  a  portion  of  the  principal  or  interest,  he  cannot  prevent 
the  sale,  nor  by  his  warning  make  the  purchaser  a  7nalS  fide  possessor. 
Cod.  ut.  cit. 
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because,  by  restitution  on  account  of  the  fide  commissum,  the 
restoring  pupil  loses  a  temporary  ownership,  while,  on  the 
other  hand,  by  the  sale  of  a  pledge  he  loses  nothing,  but  rather 
obtains  that  which  was  the  very  object  for  which  the  pledge 
was  given.  For  which  reason  a  manumission  not  made  apud 
consilium*  was  sanctioned  when  a  youth  under  twenty  years  of 
age  consented  to  the  manumission  of  a  slave  mortgaged  to 
him;  Dig.  40.  2./r.  4.  §  ult.  {de  manumissis  vindicta);  whereas, 
on  the  other  hand,  under  the  Lex  Aelia  Sentia,  he  could  not 
manumit  his  own  slave  without  cause  and  apud  consilium. 
Instit.  1.  6.  §  4  (quib,  ex  cau^is  manumitt.  non  licet). 

§  3.  Although,  regularly,  it  is  free  to  any  one  to  purchase 
a  pledge  at  its  sale,  the  debtor  himself  who  has  mortgaged 
it  cannot  do  so,  inasmuch  as  there  can  be  no  purchase  of  one's 
own  property  ;  so  much  so  that  if  he  has  purchased  it  for  less 
than  the  amount  of  the  debt  and  demands  the  pledge,  or 
vindicates  the  ownership,  the  creditor  is  not  obliged  to  restore 
possession  of  it  to  him  unless  he  (the  debtor)  pays  the  whole 
debt,  but  everything  remains  to  the  creditor  in  integro.\  Dig. 
18.  7.  fr.  40.  pr.  {de  pignoraL  act.) ;  Dig.  18.  1.  fr.  89  {de 
contrah.  emt.  vend.) ;  Dig.  50.  17.  fr.  45  {de  reg.  juris).  Nor 
is  what  Paulus  has  said  in  Dig.  17.  1.  fr.  22.  §  8  {m^andati) 
opposed  to  this  ;  for  there  the  main  question  is  not  whether  a 
purchase  subsists  when  the  debtor  has  bought,  through  the 
interposition  of  another,  a  thing  given  in  pledge  by  himself, 
but  rather  whether  an  action  of  mandate  could  subsist  between 
the  debtor  himself  and  the  person  whom  he  had  interposed  for 
its  purchase  ;  and  the  opinion  is  given  that  a  mandate  is  to  be 
understood,  although,  in  strict  reason,  it  could  not  hold  as 
such  I  because  that  which  was  commissioned  {qu^d  m^andatum 
erat)^  to  wit,  the  purchase  of  one's  own  property,  was  in 
the  person  of  the  debtor  invalid  and  nidi;  so  that  this 
text  seems  rather  to  confirm  than  to  subveil;  our  opinion: 
though  some  think  the  contrary,  as  may  be  seen  in  Matthaeus 
de  auction,   lib.   1.   cap.   10.   num.   10.§      But   the   creditor 

*  Apud  consilium^  to  wit.  by  the  advice  of  a  coimcil  consisting  of  five 
Senators  and  five  Eqmtee  at  Home,  and  twenty  Becuperatores  or  Decemviri 
in  the  provinces.     Ulpian's  FraffTnents,  1 .  10. 

f  **  In  inteyro:"  that  is,  the  creditor  retains  the  right  of  pledge 
which  he  had.  Pothier  Paitd.  18.  1.  num.  19,  **The  words  which  I  have 
rendered  by  "pays  the  whole  debt,"  are  in  the  text  cited  from  the  Dig, 
"  totnm  debitum  offereiitiy^*  and  in  Voet  "  totum  debitum  restituenti.** 

t  It  is  sustained  as  a  contract  of  Mandate  by  a  benignant  construc- 
tion contrary  to  the  ratio  juris.     Pothier  Fand.  Justin.  17.  1.  n.  6. 

§  This  question  is  one  of  such  recurring  and  practical  importance  in  the 
colony  where  this  translation  is  made,  that  it  is  desirable  to  append  what 


Digitized  by  LjOOQIC 


SALE  OF  MORTGAGED  PROPERTY  BY  CREDITORS.         441 

cannot  rightly  purchase  the  pledge  [under  the  Roman 
Law],  not  even  by  the  interposition  of  another;  for  he 
is  most  frequently  himself  the  seller  of  it,  and  no  one 
can  buy  from  himself  and  be  at  once  vendor  and 
purchaser.  Plainly,  if  the  creditor  has  purchased  the  pledge, 
the  debtor  being  the  vendor,  it  would  be  of  pernicious  example 
that  the  sale  [thus]  perfected  by  consent  should  be  revoked  by 
the  debtor,  for  in  such  a  case  one  person  is  vendor  and  another 
is  purchaser  [ — and  the  sale  is  good  provided  no  fraud  or 
intimidation  has intei'vened.  Cod.ut  cit. — Tr.]  ;  Cod.h.t.  (8.28), 
jr.  10;  Dig.  13.  1.  fr.  84  {de  pignorat.  act) ;  Dig.  h.  t.fr.  12. 
pr.*  (but  a  second  creditor  of  the  same  debtor  can  still 
revoke  the  pignus  from  the  first  creditor  to  whom  the  debtor 
has  sold  it,  if  he  (the  other  creditor)  offers  to  the  first  all 
that  is  due  to  him  by  the  debtor.  Cod.  8.  20. /r.  1.  si  antiqtior 
creditor  pignus  venderit).  And  it  is  the  same  if  the  magistrate 
sells  a  judicial  pledge  in  execution  of  a  jud^fment,  for  as  then 


Matthaeus  has  said  on  the  subject? — **  Magister  states  that  the  debtor  him- 
self whose  goods  are  sold  in  execution  is  not  to  be  allowed  to  bid,  and  argues 
from  the  custom  of  Amsterdam.  For  why  should  he  be  allowed  to  bid  who 
has  hitherto  frustrated  his  creditors  ?  Should  he  fool  them  longer  ?  If 
he  has  the  money  to  pay  the  price,  he  should  rather  prevent  the  sale  by 
consigning  the  aebt  dufi  with  the  officer  of  Court.  Bat  Paponius  and 
Eebuffus  approve  the  contrary  opinion,  and  theirs  seems  most  in  accord- 
ance with  the  law.  For  the  debtor  is  not  obscurely  admitted  to  bid  by 
Dig,  19.  l./r.  52  (deact  empti)^^^  Dig,  17.  l./r.  22.  §  3  [mandati).  And 
surely,  as  he  is  allowed  to  oppose  and  prevent  the  sale,  why  not  also  to 
bid  ?  For  a  person  who  bids,  equally  with  one  who  opposes,  may  be  able 
to  pay  down  ready  cash.  Wherefore  I  consider  that  wherever  the  opinion 
of  Magister  is  not  accepted  by  mimicipal  usages,  there  the  Common  Law 
[i.^.,  the  Boman  Law]  must  be  followed,  so  that  there  not  only  the 
debtor  himself  but  any  person  interposed  bv  him  should  be  admitted  to 
bid,  Arg,  Dig,  17.  1.  fr,  22.  §  3  (mandati).  Bat  where  the  opinion  of 
Magister  is  received,  neither  he  himself  nor  any  person  interposed  by  him 
can  be  allowed  to  do  so.'*  Matthaeus  d.  lib,  1.  cap,  10.  §  10.  Groen- 
«wegen  seems  to  support  the  view  of  Matthaeus  (not  indeed  as  to  what 
was  the  Roman  Law  out)  as  to  what  is  the  Modem  Law ;  stating  that  the 
Boman  Law  de  distractione  pigiwrum  (which  respected  private  sales)  is 
obsolete,  all  sales  of  mortgaged  property  being  now  public  under  judicial 
decree  and  having  the  effect  of  res  judicatae.  See  his  notes  on  Dig,  13.  7. 
40.  §  1 ;  Dig,  20.  5 ;  and  Cod,  8.  28.  Voet,  it  must  be  observed,  only 
professes  to  state  the  Boman  Law,  without  expressly  saying  what  the 
Modem  Law  is  on  the  point  of  the  debtor^ s  purchasing. 

*  Voet,  using  the  words  of  the  Code,  only  impHes  the  validity  of  the 
sale  indirectly.  Tne  passage  in  the  Digest,  however,  states  it  directly ;  and 
Brunnemannus  expressly  says  in  his  Commentary  on  this  passage  of  the 
Code,  that  a  creditor  may  purchase,  but  it  must  be  from  the  debtor  and  not 
from  himself.  On  the  other  hand,  if  the  creditor  were  himself  the  vendor 
ivnd  employed  another  person  to  bid  for  him,  the  debtor  could  reclaim  the 
pledge  from  the  creditor  on  pajring  the  debt,  for  one  person  ought  to  be 
purcQaser  and  another  vendor.    Brunnemannus  ad  Cod.  h,  t.  God,  4. 
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the  property  is  sold  not  by  him  who  obtained  the  judgment, 
but  by  the  ministry  or  oflBce  of  the  judge  who  decreed  the  sale, 
there  is  no  reason  why  the  creditor  should  not  be  admitted  to 
bid  along  with  others,  just  as  if  he  were  a  stranger.  Cod.  8. 23. 
/r.  2.  (si  in  causa  jvdicati  pignvs  captum  est).  Since  by  Our 
Usages  every  conventional  pledge  is  sold  in  the  same  way  as  a 
judicial  one,  in  so  far  as  the  creditor  must  pray  the  judge  that 
on  proof  of  his  right  of  pledge  the  pignus  may  be  declared 
executable  (as  it  is  called)  for  the  debt,  the  consequence  is  that 
hypothecary  creditors  are  not  now  repelled  from  purchasing 
the  things  mortgaged,  although  they  themselves  have  prayed 
for  the  sale.     Groenewegen  ad  Cod.  h.  t.  (8.  28.)  fr.  10. 

§  4.  If  a  number  of  things  have  been  mortgaged  to  one 
creditor,  he  has  the  election  which  of  them  it  will  be  most  to 
his  advantage  to  have  sold.  Dig,  h.  t  fr.  8.  Whether  a 
person  who  has  both  a  general  and  a  special  mortgage  can 
sell  the  property  generally  mortgaged  before  discussing  what 
has  been  mortgaged  specially,  has  been  stated  in  title  1. 
num.  15.  16.* 

§  6.  The  sale  of  pledges  must  be  made  solemnly  by  public 
auction, t  Cod.  8.  34.  Jr.  l./r.  tdt.  {dejure  domin.  impetrando); 
Cod.  h.  t.  fr.  9,  after  publication  in  the  most  frequented  places 
in  the  city,  especially  if  they  are  immoveables,  and  after  convoca- 
tion of  the  people  by  the  [public]  crier  on  the  day  of  the  sale — a 
spear  being  generally  erected  at  the  placet — after  offers  by 
bidders,  higher  biddings,  and  assignment  to  the  highest  bidder. 
As  to  these  solemnities  see  Brissonius  select,  antiquit.  Ub.  3. 
cap.  8.  et  de  foimulis,  lib.  6.  pag.  mihi,  510.  611 ;  Carolus 
Sigonius  de  antique  jure  civium  lionumorum,  lib.  1.  cap.  11. 
post  med.  vers.  **jus  auctionis^^  et  lib.  2.  cap.  11.  vers.  ^*ad 
argentarioi^m;**  Matthaeus  de  auction,  lib.  1.  cap.  2.  num.  7. 
et  seq.  And  as  to  the  formalities  necessary  to  the  solemn  sale 
of  pledges  at  the  present  day,  this  is  to  be  learned  rather  from 
the  usage  of  each  forum  than  from  any  certain  rules. 

§  6.  Whatever  mode  of  sale  of  pledges  has  been  introduced 
by  municipal  law  or  inveterate  usage  must  be  observed,  and  this 
cannot  be  receded  from,  or  the  order  thereof  changed,  by  private 
agreements  between  debtors  and  creditors.     Whence,  if  it  has 


*  The  general  rule  of  Eoman  Law  (which,  however,  was  a  tempering 
of  the  strictum  juSy  as  said  by  t*othier)  has  been  briefly  mentioned  in  a 
note  to  the  said  §  15.  of  tit.  1.  autf,  p.  293. 

t  Id  esty  by  auction  held  by  *'  public  authority." 

X  The  well-known  sign  of  a  public  sale  among  the  Eomans. 
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been  agreed  by  pact  that  it  should  be  permissible  to  a  creditor 
to  sell  the  pledge  by  private  authority,  neveiiiheless  it  cannot 
be  rightly  sold  except  by  public  auction  under  decree  of  the 
judge,  when  either  the  debtor  refuses  to  allow  the  sale  to  be  made 
privately  according  to  the  pact,  or  it  concerns  other  hypothecary 
creditors  that  it  should  not  be  sold  in  this  manner ;  for  these 
will  not  lose  their  own  i-ights  by  a  private  sale,  and  the  pur- 
chase will  either  be  null,  or  the  purchaser  will  take  the  thing 
subject  to  its  incumbrances.  Neostadius  Curiae  Supr.  decis,  89. 
Groenewegen  ad  §  1.  Inst,  (2.  8),  qmb.  alienare  licet  vel  non. 
Ant.  Matlhaeus  de  auction,  lib.  1.  cap.  8.  num.  11.  in  fine,  et 
cap.  16.  num.  14.  15. 

§  7.  If  some  ofthe  prescribed  solemnities  have  been  omitted 
in  the  sale  of  pledges,  either  by  fraud  or  mistake, — if  indeed  they 
are  of  a  more  notable  character,  so  that  by  reason  of  their  omis- 
sion a  thing  has  been  sold  for  a  very  low  price,  then  not  only  the 
debtor,  but  also  the  creditors  who  were  interested  in  its  being 
sold  for  more,  may  appeal  from  the  decree  of  addiction,*  in 
order  that,  the  first  addiction  being  rescinded,  a  new  bidding 
and  addictio  may  be  allowed,  or  even  that  the  thing  may  be 
assigned  without  a  new  bidding  to  him  who  had  offered  more 
than  the  person  who,  though  oflfering  less,  had  been  [unduly] 
preferred  to  the  higher  bidder,  Arg.  Cod.  10.  3./r.  2  {d^  fide  et 
jure  hastaefiscalis).  Ant.  Matthaeus.  de  auction,  lib.  1.  cap.  12. 
num.  18.  Nay  more,  the  sale  and  addiction  will  be  ipso  jure 
null,  if  either  made  under  the  decree  of  an  incompetent  judge 
or  under  a  decree  obtained  without  previous  notices  to  the 
debtor-owner ;  and  the  thing  sold,  together  with  its  fruits  and 
all  its  accessions  [cum  omni  causa]  must  be  restored  to  the  true 
owner,  and  the  creditor  who  received  the  price  is  bound  to 
restore  this  to  the  purchaser  as  an  "indebite  acceptum," 
together  with  interest,  not,  however,  from  the  time  of  payment 
but  of  litis  contestatio ;  both  because  interest  on  an  indebite 
solutum  [i.e.,  on  what  has  been  paid  without  being  due]  cannot 
be  recovered  by  the  "condictio  indebiti,"  Cod.  4.  5./r.  1  {de 
condict.  indeb.) ;  and  because  by  our  usages,  ordinarily,  interest 
is  not  wont  to  be  adjudged  ex  officio  judicisj  excepting  only 
from  the  time  of  litis  contestatio,  as  will  be  hereafter  shewn 
in  the  title  de  vsuris  {Lib.  22.  tit.  1).  Neostadius  Curiae  Supr. 
decis.  100 ;  Eespons.  Juiisc.  HoU.  part  8.  vol.  2.  consU.  884 
{rev era  284)  pag.  672.  et  seq.     But  the   decree  of  sale   and 


*  Addicttonia  decrdum,  the  judicial  assignment  of  the  thing  sold,  or 
confirmation  of  the  sale  to  the  highest  bidder. 
t  See  note  p.  126. 
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addiction  may  be  null  on  a  Tariety  of  other  grounds,  as  shewn 
by  Matthaeus  de  aiustion.  lib.  1.  cap.  16.  num.  2.  et  myitis  seq. 

§  8.  The  same  cannot  altogether  be  said  when  the 
solemnities  required  bylaw  or  usage  have  indeed  been  observed, 
but  there  was  nevertheless,  in  other  respects,  something  wrong  in 
the  sale,  as  when  one  has  sold  who  was  not  entitled  to  sell,  or 
when  one  who  had  the  right  to  sell  has  acted  fraudulently  in 
doing  so.  For  if  a  person  has  sold  who  had  not  a  right  to  sell, 
the  sale  was  deemed  invalid  by  the  Roman  Law,  and  no  pre- 
judice resulted  to  the  debtor-owner ;  unless  the  time  required 
by  law  to  complete  usucaption  had  lapsed,  in  which  case  an 
action  was  given  to  the  former  owner  against  the  creditor- 
vendor.  Cod.  8.  30.  fr.  2  {si  rendito  pignore  agatwr) ;  Arg. 
Cod.  4.  52.fr.  1  {de  commun.  rer.  alienat.).  But  not  onl}'  is  he 
considered  to  have  had  no  right  to  sell  who  had  no  right  of 
hypothec  in  the  thing  sold,  but  so  also  is  one  who,  when  the 
thing  was  bound  to  him  by  the  bond  of  pledge,  carried  the  sale 
through  after  payment  had  been  tendered  to  him  in  legitimate 
mode  by  the  debtor  or  by  another  person  on  behalf  of  the 
debtor,  and  he  had  refused  to  receive  it.  Cod.  8.  29.  fr.  2. 
{debitorem  vendit.  jngn.  imped,  non  posse) ;  Cod.  h.  t.  (8. 28) ,/r.  5. 
Arg.  Cod.  8.  20. /r.  ult.  {si  antiquior  creditor pign.  vendid.).  If 
on  the  other  hand,  having  the  right  to  sell — there  being  both  a 
mortgage  in  his  favour  and  the  debtor  being  also  in  default  of  pa}^- 
ment — he  has  acted  fraudulently  in  the  selling,  the  sale  subsists 
indeed  and  remains  valid,  but  the  debtor  can  sue  the  seller  on 
account  of  his  fraud  for  such  amount  as  it  concerned  him  that 
such  fraud  should  not  have  been  committed.*  Cod.  8.  30.  fr.  1 
{si  vendito  pignore  agatwr) ;  Cod.  h.  t.  fr.  7.  For  which  reason 
also  Ulpian  says  that  the  officers  (apparitors)  seizing  tod  selling 
pledges  in  execution  of  a  judgment  are  liable  to  the  owner 
of  the  property  in  the  "actio  doli  *'  when  they  fraudulently  throw 
away  the  things  for  a  price  below  their  value.  Dig.  21.  22. 
fr.  50  {de  eviction.),  in  the  same  way  as  they  are  also  bound  to 
the  creditor,  whose  business  they  are  considered  to  conduct, 
by  the  actio  negotiorum  gestoimni;  Dig.  3.  5.fr.  3.  §  8.  Add 
the  title  de  doh  malo  {Lib.  4.  tit.  3)  num.  22.  Further,  when 
the  owner  cannot  be  sufficiently  indemnified  from  the  estate  of 
a  fraudulent  creditor  or  officer  condemned  in  damages  {id  qtiod 
interest),  the  purchaser  can  be  compelled  insubsidium  to  restore 
the  thing  with  its  fruits  to  the  debtor,  receiving  back  the  price 
v/ith  interest ;  more  especially  when  the  purchaser  has  himself 

*  The  **id  quod  interest,**  i.e.,  both  damnum  emergens  and  lucrum 
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been  a  participator  in  the  fraud,  Cod.  8. 30.  /r.  1.  fr,  4.  {si  vendito 
pign,  agatur),  but  nevertheless  even  also  when  he  acted  in  good 
faith,  as  stated  on  general  terms  in  the  rescript  in  Cod,  8. 30.  fr.  3 
(si  vendito  pign.  agatur) ;  in  which  [last]  case,  however,  the  better 
opinion  is  that  he  is  not  liable  for  the  fruits.  Ant.  Faber,  Cod. 
lib.  8.  tit.  20.  dejin.  5;  Joh.  Papon  lib.  18.  tit.  6.  arr.  27.  And 
it  is  the  same  if  when  the  Fisc  sells  the  property  of  debtors 
for  fiscal  debts,  the  apparitors  have  sold  it,  from  partiality,  for 
less  than  its  value.  Cod.  10.  3.  frf  2  {de  fide  et  jure  hastae 
^fiscalis).  Cod.  4.  44.  fr.  16  {de  rescind,  vend.).  But  as  by 
Our  Usages  the  credit  of  a  Fiscal's  sale  can  hardly  be  upset, 
the  law  rather  is  that  the  sale  is  not  to  be  invalidated  in 
those  cases  in  which  either  one  has  sold  who  had  no  right  to 
sell,  or  the  creditor  or  apparitors  have  acted  fraudulently  in  the 
sale  and  are  insolvent;  for  it  was  unquestionably  open  to 
the  debtor — ^nay,  it  was  necessary  for  him — to  oppose  the  sale 
prayed  for  by  one  who  had  not  the  right  of  selling,  or  to  prove 
the  fraud  of  the  creditor  or  apparitors  before  the  addiction,* 
or  at  least  to  appeal  on  the  ground  of  such  fraud  from  the 
decree  of  addiction,  unless  the  purchaser  was  also  a  participator 
in  the  fraud ;  for  otherwise  restitution  cannot  be  obtained 
against  a  third  party  even  on  the  ground  of  fraud,  if  such 
third  party  was  himself  free  from  it,  as  stated  in  the  title  de 
dolo  {lAb.  4.  tit.  4)  num.  10.  Compare  the  title  de  rescind, 
vend.  {Lib.  18.  tit.  5)  num.  16. 

§  9.  And  this — namely,  the  greater  difficulty  now  than  under 
the  Boman  Law  of  rescinding  addictions  in  sales  by  public 
auction  under  decree — is  also  manifest  from  other  circum- 
stances; for,  while  by  the  Civil  Law,  after  full  sale  or  addiction 
of  a  pledge  in  a  public  auction  and  delivery  following  thereon, 
a  debtor  could  recover  it  on  offering  to  the  purchaser  the  price 
and  interest,  when  it  had  been  purchased  by  one  who  was  not 
a  stranger  but  a  surety  for  the  same  debt,  or  when  a  second 
creditor  had  purchased  the  pledge  from  an  anterior  creditor  or 
had  tendered  the  debt  to  him  and  thus  in  a  manner  purchased  the 
pledge  ;  (as  a  surety,  in  order  that  he  may  act  with  good  faith, 
must  act  in  the  interest  of  the  debtor  for  whom  he  pledged 
his  credit,  rather  than  purchase  and  act  for  his  own  personal 
benefit,  and  both  a  surety  and  a  posterior  creditor  are  con- 
sidered to  have  given  their  money  and  to  have  taken  up  the 
pledges  not  so  much  with  a  view  to  acquiring  the  ownership  of 
these,  as  for  the  purpose  of  preserving  the  pledge  or  loan  ;) 
Cod.  2.  21.  fr.  1  {de  dolo).    Dig.  17.  1.  fr.  59.  §  1  {mandaU). 

*  See  note  ante.  pp.  129  and  443. 
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Dig.  h.  t.fr.  6.  §  l./r.  6,  which  rule  [of  the  Roman  Law]  is  still 
observed  in  Friesland,  Sande  Decis.  Frisic.  lib.  8.  tit,  12. 
defin,  18 — nevertheless  by  Our  Usages  neither  a  surety  nor  a 
creditor  who  has  purchased  a  pledge  at  public  auction  is  to  be 
compelled  to  restore  it  to  the  debtor  on  receiving  the  price, 
Groenewegen  ad  L  1.  C  de  dolo,  et  ad  I.  6;  Dig.  h.  t.  And 
.  although  by  the  Roman  Law  it  was  lawful  to  a  creditor  to  annex 
to  the  sale  of  a  pledge  a  pact  for  the  restitution  of  the  thing  to 
himself  or  to  the  debtor,  ff  he  or  the  debtor  should  have  returned 
the  price  within  a  certain  time ;  so  that  by  force  of  such  a  pact 
the  debtor  could  either  sue  in  his  own  name  for  restitution  after 
tendering  the  money,  just  as  if  he  had  himself  sold  and  cove- 
nauted,  or  at  least  could  claim  from  the  creditor  to  make  cession 
to  him  (the  debtor)  of  the  right  of  action  when  the  creditor 
had  reserved  to  himself  the  power  of  redeeming  the  pledge, 
Dig.  h.  t.  fr.  7.  pr.  et  §  1 ;  Dig.  13.  7.  fr.  18  {de  pignorat. 
a^t.) — ^nevertheless  as  conventional  pledges  ai'e  now  sold  by 
decree  of  the  judge  in  the  same  way  as  judicial  pledges  [i.e., 
property  taken  in  execution  on  judgments,  Tr.]  which  equally 
by  the  Roman  and  Modem  Law  are  sold  without  any  condition 
for  redhibition,  and  as  everj'thing  ought  to  be  avoided  by  which 
purchasers  might  be  deterred  and  the  sale  rendered  more 
difficult,  and  so  the  right  of  the  creditor  made  worse — ^the 
consequence  is  that  purchasers  cannot  on  that  ground  be  thrust 
out  from  a  sale  once  completed  by  solemn  addiction,  by  a 
tender  of  the  price  by  the  debtor.  So  far  is  what  has  been  said 
true,  that  if  property  has  been  seized  and  sold  with  a  view 
to  fiduciary  payment  decreed  by  an  interlocutory  sentence 
[i.e.,  provisional  judgment],  and  the  interlocutory  order  is 
afterwards  revoked  by  the  final  (definitive)  decree,  not  even 
then  can  the  purchaser  be  deprived  of  the  pignus  by  the  debtor 
oflFering  him  the  price,  but  the  party  who  succeeded  by  the 
final  judgment  must  be  satisfied  with  having  it  in  his  power  to 
sue  his  opponent  on  his  security  bond  for  the  restitution  of  the 
payment  and  the  id  quod  interest ;  for  it  sufiices  to  the  validity 
of  the  sale  that  he  had  been  duly  condemned  [to  provisional 
payment].  Ant.  Faber  Cod.  lib.  8.  tit.  17.  defin.  23 ;  Ant. 
Matthaeus  de  a/uction.  lib,  1.  cap.  16.  num.  50. 

§  10.  There  is  this  in  common  between  the  Roman  and 
Modern  Law,  that  if  an  anterior  and  preferential  creditor  has 
solemnly  sold  a  pledge  to  a  stranger,  or  procured  it  to  be  sold 
by  apparitors  under  judicial  decree,  the  stranger  purchaser  is 
not  liable  to  have  to  sufler  himself  to  be  deprived  of  the  thing 
he  has  purchased,  on  tender  of  the  price  either  by  the  debtor 
or  by   creditors   posterior  in  date   or  inferior  in  right,  but 
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becomes  owner  by  the  most  full  and  irrevocable  title ;  Dig,  h.  t. 
fr.  8 ;  Cod.  8.  20.  /r,  1.  2  {si  antiquior,  cred,  pign.  vendid.) ; 
Cod.  8.  18.  fr,  6  {qui  pot,  in  pign,) ;  and  he  can  prosecute  the 
action  in  rem  against  any  possessors  whomsoever,  Cod.  h,  t, 
fr.  16;  and  he  cannot  be  defeated  if  sued  respecting  the  proprietor- 
ship, provided  the  debtor  was  owner,  Cod.  h.  t.  fr.  18.  junct, ; 
Dig.  fe.  t.fr.  10.*  nor  when  the  creditor  himself  who  sold  seeks 
to  raise  any  question  touching  the  same  thing  on  any  other 
ground.  Dig.  h.  t.  fr.  10.  Sande  Decis.  Frisic.  lib.  8.  tit.  12. 
defin.  18.  On  the  other  hand,  if  an  older  creditor  has 
purchased  a  pledge  not  at  public  auction  but  privately  from  the 
debtor,  it  is  open  to  the  other  creditors  to  sue  him  by  the 
hypothecary  action  and  recover  the  pledge,  just  as  if  the  debtor 
had  sold  it  to  a  stranger.  Cod.  8.  20.  fr.  1  {si  antiquior.  cred, 
pign,  vend.).  In  which  case,  however,  his  own  right  of  pledge 
and  of  preference  revives  to  the  anterior  creditor  who  on 
becoming  owner  by  the  purchase  had  ceased  to  have  it  in 
pledge  (for  there  cannot  be  a  pledge  to  one's  self  of  one's  own 
property  [i.e.,  one  cannot  be  at  the  same  time  both  owner  and 
mortgagee  of  the  same  thing — Tr.]),  and  his  right  revives  just 
as  if  no  purchase  of  the  pledge  had  taken  place,  for  the  purchase 
is  thus  far  invalidated  by  the  hypothecary  action  instituted 
by  the  posterior  creditor  and  eviction  following  thereon ;  and 
thus  the  result  shows  tha*  the  first  creditor  had  only  acquired 
a  revocable  ownership,  from  which  it  follows  that,  the  owner- 
ship being  taken  away,  the  former  rights  are  restored.  Cod. 
8.  20.^.  1  {si  antiquior.  cred.  pign.  vend.)  ;  Dig.  44.  ^.fr,  pen. 
§  1  {de  except,  rei  judicatae) ;  and  what  has  been  said  in  the  title 
de  lege  commissor,  {Lib.  18.  tit.  8)  §  28  in  fine,  respecting  the 
revival  of  rights  after  "  retractus  "  also  makes  for  this  conten- 
tion. Christinaeus  vol.  4.  decis.  162 ;  Tiraquellus  de  retract, 
gentU.  §  1.  gloss,  7.  num.  70^  Matthaeus  de  Afflictis,  decis.  16 ; 
Besponsa  Jurisc.  Holl.  part  1.  consil.  281 ;  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  14.  num.  11.  The  contrary  would  hold  if 
both  an  older  and  a  posterior  creditor  had  together  purchased 
from  the  debtor  privately,  by  one  purchase,  a  land  mortgaged 
to  them ;  for  then  the  one  would  have  no  action  against  the 
other,  because  they  are  considered  to  have  given  their  mutual 
consent  to  the  sale  and  to  have  renounced  the  right  of  pledge ; 
Dig,  20.  6,fr,  9  {quib,  mod.  pign,  vel  hyp.  solv,), 

§  11.  In  the  case  of  a  sale  by  a  posterior  hypothecary 

*  Notwithstanding  that  the  creditor  is  not  boxuid  to  warrant  the 
debtor's  title,  and  the  purchaser  has  no  recourse  against  him  in  case  of 
oviction.    Dig.  ut  cit. 
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creditor  of  the  things  hypothecated  to  him,  a  prior  and  pre- 
ferential creditor  had  no  action  against  him  for  the  price 
received  by  the  sale,  but  was  onl}'  peniiitted  by  the  Civil  Law 
to  prosecute  the  hypothecary  action  against  third  parties  in 
possession  of  them ;  because  the  money  obtained  by  the  sale 
of  a  pledge  was  not  in  itself  bound  in  pledge  nor  in  judiciis 
particularihus  did  it  succeed  in  the  place  of  the  thing  sold ;  * 
Dig.  h.  t,  fr.  l.junct.  Dig.  20.  4.  fr.  7.  §  1  m  fine  (qui  pot.  in 
pign.).  D',g.  47.  2./r.  48.  §  vlt.  (defurtis) ;  unless  an  heir  who 
having  adiated  an  inheritance  under  benefit  of  inventory  had  sold 
it,  and  from  the  price  realised  paid  creditors  having  weaker 
rights,  Cod.  6.  SO.fr.  ult.  §  5.  6  (de  jure  deliberandi)  ;  or  unless 
the  debt  was  owing  to  the  Fisc  as  a  preferential  creditor, 
Cod.  7.  73. /r.  5  {de  privilegio  iisci).  Dig.  49.  14. /r.  18.  §  vlt. 
fr.  19.  20.  21  (de  jure  Hsci).  But  as  by  Modern  Usages  every 
sale  equally  of  conventional,  legal  and  judicial  pledges  must  be 
solemnly  made  under  judicial  decree,  and  as  the  price  thence 
obtained  is  not  made  over  to  the  creditors  unless  they  have 
given  security  for  its  restitution  in  the  event  of  others  coming 
forward  with  preferent  rights,  and  so  the  price  is  surrogated  by 
public  authority  in  place  of  the  thing,  the  law  now  rather  is 
that  purchasers  fortified  by  the  addiction f  and  the  public  credit 
{fide  publico)  I  cannot  be  disturbed  by  those  who  claim  to  be 
preferential  mortgagees,  but  the  latter  must  sue  the  posterior 
creditors  who  have  been  paid  out  of  the  price,  when  they  have 
just  excuse  for  not  having  earlier  prosecuted  their  rights 
while  the  matter  was  still  res  integra ;%  Groenewegen  ad  1. 18 
(7.  de  eviction,  ct  ad  tit.  Cod.  8.  30  {si  vendito  pignore  agatur.). 
Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  10.  num.  9.  in  fine, — or 
when  the  condition  of  the  debt  or  hypothec  was  still  pending 
at  the  time  when  the  decree  of  preference  among  the  creditors 
was  made, — or  when  a  land  has  been  mortgaged  as  security 
against  an  eviction  which  has  not  yet  taken  place  ;  for  in  these 
cases  the  creditor  can  only  and  ought  to  give  notice  of  his  right 
thus  suspended  by  a  condition,  at  the  time  when  the  right  of 
preference  is  being  discussed,  as  he  can  by  no  means  claim 
payment  of  a  debt  which  is  still  suspended  by  a  condition  and 
as  yet  uncertain.    Neostadius  Curiae  Supr.  decis.  97  {vel  96)  quae 


•  While  on  the  other  hand  after  judicial  sale  of  the  things  pledged, 
without  opposition,  the  price  Bucceeds  in  their  places — **  pretium  succedit 
in  locum  rei  "  by  Koman  Dutch  Law,  as  mentioned  presently  and  ante  in 
Ante,  Tit,  1.  §  13.  pp.  287,  288. 

t  See  footnote  to  §  7.  p.  443.  for  meaning  of  addiction. 

\  That  is  to  say,  the  credit  of  a  sale  by  public  authitrity ;  the  rule 
bein^  **  Fides  hastae  fiscalis  facile  convelli  non  debet."    See  note  p.  287. 

5  Rei  Integra — see  note  pp.  113  and  260  n. 
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incipit,  Chdielnms.     Tiraquellus  de  retractu  gentil,  §  1.  glo8$.  10. 
num.  46.     Add  the  title  dejvdiciii  (TAb.  V.  tit.  1)  num.  28. 

§  12.  Although  regularly  pledges  are  to  be  sold  for  ready 
money,  and  in  the  event  of  the  purchaser  pot  pa3mig  the  price 
the  same  thing  may  be  again  sold  at  the  risk  of  the  first 
purchaser,  Dig.  42.  1.  Jr.  15.  ^  7  (de  re  judicata),  junct. 
Dig.  18.  8.  fr.  4.  §  jpen.  {de  lege  commissoria),  nevertheless  the 
creditor  selling  the  pledge  might  give  the  purchaser  credit  for 
the  price,  if  the  thmg  would  not  otherwise  find  a  substantial 
purchaser,  Arg.  Dig.  18.  7-  fr.  24.  ^  2  (de  pignorat.  act.), 
Dig.  h.  t  fr.  9,  in  the  same  way  that  one  might  also  covenant 
for  double  value  in  case  of  eviction,  if  thereby  the  pledge 
would  fetcli  a  higher  price.*  Dig.  18.  7.  fr.  22.  §  'idt.  (de 
pignorat.  act).  If,  however,  a  creditor  cannot  afterwards  recover 
the  price  from  the  purchaser,  and  cannot  be  charged  with 
fraud,  the  debtor  still  remains  bound,  because,  necessarily, 
the  sale  does  not  discharge  the  debtor  unless  the  money 
has  been  obtained.  Dig.  h.  t.  fr.  9.  Plainly,  if  moveable 
things  are  according  to  our  usages  sold  at  public  auction  by  an 
auctioneer  or  crier,  and  he  has  not  exacted  the  price  from  the 
purchaser,  the  risk  is  neither  with  the  debtor  nor  with  the 
creditor,  but  rests  with  the  auctioneer  himself,  for  he  should 
blame  himself  for  having  given  credit  to  the  purchaser,  and 
for  not  having  retained  the  article  for  the  price,  or  required 
sureties,  which  Ant.  Matthaeus  shows  to  be  provided  for  by 
various  statutes,  de  auction,  lib.  1.  cap.  15.  num.  11,  adding 
in  n.  12  that  the  risk  would  be  with  the  creditors  if  the 
auctioneer  or  a  curator  bonis  either  absconded  with  the  money 
or  was  insolvent. 

§  18.  If  the  pignus  cannot  find  a  purchaser,  and  it  has 
been  for  sale  for  two  whole  years,  then  petition  may  be  made 
by  the  creditor  to  the  Prince  (but  not  to  the  magistrate).  Dig. 
18.  7.  fr.  24.  pr.  (de  pignorat.  act.),  Dig.  41. 1.  fr.  63.  §  ult. 
(de  acqvir.  rer.  dom.),  that  the  ownership  of  it  may  be  granted 
to  him  at  an  estimate  of  its  just  value,  any  overplus  in  the 
value  being  to  be  restored  by  the  creditor  to  the  debtor,  and 
reserving  to  the  former  the  right  to  exact  any  deficiency  in  the 
[estimated]  value,  if  this  fall  short  of  the  debt.  (Anciently, 
in  the  case  of  judicial  pledge,  the  Praetors  seem  to  have  had  the 
same  power  of  conferring  ownership  given  to  them  by  imperial 
rescripts.  Dig.  42.  l.fr.  15.  §  8  (dere  judicata),  and  Gordianus 

*  For  regularly  a  creditor  who  sold  a  pledge  vraa  not  liable  for 
eviction  \jd  esty  did  not  warrant  title]  unless  he  had  expressly  covenanted 
for  this.    Pothier  Pan(i  Justin.  13.  7.  n.  26  note  (a). 

CP.  o  o 
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seems  to  refer  to  these  general  rescripts  conferring  this  power 
on  the  Praetors,  when  he  says  autoritate  Principis  dominium 
creditori  addici  solere — **  by  authority  of  the  Prince  the  owner- 
ship was  wont  to  be  assigned  to  the  creditor  " — in  Cod.  8.  26. 
/r.  ult.)  And  this  (rule  as  to  the  surplus  or  deficiency]  also 
obtains  if  the  creditor  sells  the  pledge  after  having  obtained  the 
ownership.  The  Prince,  however,  will  not  assign  the  owner- 
ship to  the  creditor  until  the  magistrate  has  first,  in  compliance 
with  the  imperial  command,  prescribed  a  certain  space  of  time 
to  the  debtor,  within  which  to  satisfy  the  creditor,  and  he  has 
failed  to  tender  the  debt  within  that  time.  Further,  after  the 
ownership  prayed  for  has  been  obtained,  the  debtor  has  still 
two  years  within  which  he  may  recover  the  pledge  on  pa3ring 
the  debt  and  all  expenses,  in  order  that  debtors  may  not  lose 
the  ownership  of  their  property  inconsiderately : — all  as  more 
fiilly  stated  in  Cod.  8.  84.  fr.  ult.  (de  jure  domin,  impetr.). 
This  obtaining  of  ownership  on  petition  does  not  however 
prevent  the  true  owner  from  vindicating  the  thing  if  he  can 
show  that  it  is  his  property  and  that  it  has  been  erroneously 
assigned  by  the  Prince  as  that  of  the  debtor,  Arg.  Dig.  18.  7. 
Jr.  24  (de  pignorat,  act.) ;  for  the  Prince  does  not  concede 
benefits  to  the  injury  of  others,  Cod.  8.  49.  fr.  4  {de  emnncip* 
liberor.)^  and  "res  inter  alios  acta  vel  judicata  aliis  non 
noceat,*' — "  legal  proceedings  and  judgments  do  not  prejudice 
third  parties  " ;  and  the  actual  thing  which  has  been  adjudi- 
cated to  one  in  a  pailition  suit  may  be  rightly  evicted  [i.e., 
judicially  recovered]  if  it  appears  to  belong  to  another,  though, 
otherwise,  the  adjudication  [in  partition  suits]  confers  owner- 
ship: Arg.  Dig.  41.  8.  fr.  17  (de  usurp,  et  um<;ap.)  junct. 
Inst.  4. 17.  §  ult.  (de  officio  judicis).  But  these  ^'impetrationes 
dominioi*um  *'  only  have  place  in  special,  and  not  also  in 
general  mortgages,  Cod.  8.  34.  fr.  1  (dejure  dominii  impetr.)^ 
and  a  creditor  is  considered  as  having  abandoned  his  iinpetratio 
if,  after  having  thus  obtained  the  ownership  on  petition,  he 
accepts  interest  or  a  portion  of  the  debt  from  the  debtor. 
Cod.  eod.  tit.fr.  2  ;  Arg.  Dig.  18.  8./r.  7  (de  lege  commissoria). 
However,  by  our  usages,  the  ivipetratio  dominii  has  been 
entirely  abolished,  for  hypothecary  creditors  who  petition  for 
public  sale  by  auction  are  themselves  allowed  to  bid,  and  can 
thus  either  acquire  the  pledge  by  title  of  purchase,  or  can  by 
their  bids  excite  extraneous  purchasers  to  give  a  just  price  for 
the  pledges  put  up  for  sale.  Groenewegen  ad  tit.  Cod.  dejure 
domin.  impetrando ;  Paulus  Voet  ad  ^  1.  Instit.  quib.  alien, 
licet  vel  non,  num.  8,  and  others  there  cited. 
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QUIBUS  MODIS  PIGNUS  VEL  HYPOTHECA 
SOLVITUR* 


HOW  THE  RIGHT  OF  PLEDGE  t  OR  OP 
HYPOTHEC  IS  EXTINGUISHED.: 


COD,   LIB.  8.    TIT,   2e— 32. 


SUMMARY. 


1.  Fignus    [i.e,,     the    creditor's      the  creditor  becomes  owner  of  the 
pledge-right]    is    extinguished    if     pignus  [n'.e.,  the  thing  mortgaged], 

*  Solvitur, — It  will  not  fail  to  be  observed  how  the  metaphor  of  a 
chain  or  ph3rBical  bond  atnd  of  a  tyinff  of  the  contracting  parties  to  each 
other,  or  to  the  property  mortgaged,  which  is  conspicuous  in  the  term 
**  obligjfttio,"  is  continued  in  the  expressions  expressive  of  its  dissolution 
or  loosing,  **  Pignns  solvitur  "  and  "  Pignoris  solutio." 

t  The  wora  "  Pignus  "  (here  used  metonymicallv  for  **  Jus 
Pignoris ''  and  so  tran8£a.ted)  is,  as  before  observed,  an  ambiguous  term, 
sometimes  standing  for  the  thing  itself  which  is  mortgEiged  to  a 
creditor ;  sometimes  for  the  contract  of  mortgage ;  but  here  having  the 
third  meaning  of  the  creditors*  mortgage-right.  We  have  the  authority 
of  Yinnius  for  the  rendering  here  adopted,  for  he  states  that  Pignus  also 
means  the  '*  Jiie  creditori  in  ed  re  conatUutum^^^  and  that  it  is  used  in  this 
sense  in  this  title  of  the  Digest.  Yinnius  Com,  ad  Inst,  3.  15.  4.  It  may 
also  stand  for  the  viexus  or  vinculum  which  adheres  to  the  thin^  pledged, 
the  **  vinmlum  pignoris^'  or  bond  of  mortgage:  and  indeed  it  will  be 
observed  that  our  author  rather  affects  tjiis  closer  adherence  to  the 
Roman  metaphor,  and  prefers  to  sj.-eak  of  the  **  dissolution  of  the  *  bond  * 
of  pledge"  rather  than  of  tne  **  extinction  of  the  creditor's  *  right'  of 
pleage.  In  effect  there  is  no  difference.  It  has  been  already  noted 
that  used  strictly,  pignus  is  opposed  to  hypotheca^  the  first  then  implying 
actual  delivery  of  the  thing,  as  in  the  ordinary  Engb'sh  use  of  the  words 
**  pledge"  and  **pawn"; — and  htjpotheca  a  mortgage  without  delivery : 
but  that  in  a  wider  sense  Pignus  is  a  generic  term  including  both  of  these, 
and  this  is  its  ordinary  acceptation.  Pothier  Fund.  50.  16.  n,  168.  It  is 
therefore  indiscriminately  and  conveniently  rendered  in  many  places  by 
the  barbarous  word  •*  mortgage,"  as  a  generic  term  comprehending  botn 
pawn  and  hypothec;  the  pledge-right  or  security  constituted  with  or 
without  delivery  of  possession. 

X  Extinguished,     "Dissolved"  would  be  a  more  significant  as  well 
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unless  a  prior  creditor  lias  purchased 
it  privately  and  a  posterior  creditor 
evicts  it  [f.e.,  recovers  it  by  judi- 
cial process]. 

2.  Also  when  the  principal  debt 
has  been  extinguished  by  merger, 
payment,  novation,  &c. — Wl^eSier 
the  property  of  a  stepfather  is 
liberated  from  the  vinculum  of  legal 
mortgage  when  children  have  suc- 
ceeded to  their  mother  who  had 
been  their  tutor  ? — What  the  law  is 
if  the  pledges  have  been  renewed 
when  a  novation  has  been  made 
of  the  principal  debt  ? — Whether  a 
pupil  is  considered  to  have  novated 
an  obligation  arising  from  tutor- 
ship, and  to  have  lost  the  jus 
pig7ioriSy  by  accepting  interest  on 
the  balance  due  to  him,  after 
attaining  puberty  ? — ^The  whole 
debt  must  be  paid  [in  order  to 
opnrate  a  release  of  the  vinculum 
piynori8']y  although  there  be  a 
number  of  heirs  of  the  debtor. — 
What  if,  when  a  thing  mortgaged 
has  been  mortgaged  again,  the  met 
debtor  discharges  his  debt  P 

3.  Whether,  when  the  remission 
of  the  principal  debt  is  invalid, 
remission  of  tne  mortgage  is  also 
invalid? 

4.  WheiheT  ike  vinculum  pignoria 
is  at  an  end  if  a  mortga^^  slave 
be  manumitted  or  prostituted? — 
Whether  the  debtor  can  be  com- 
pelled to  give  a  fresh  mortgage  for 
an  annual  rent  or  other  debt  in 
place  of  a  pignus  which  has  become 
extinguished. 

d.  The  extinction  of  the  vinculum 
pignoris  bv  remission  of  the  ri^ht 
of  pledge  by  pact  or  by  restoration 
[or  bequestj  of  the  thing  itself,  or 
of  the  instrument  centring  the 
obligation. 


6.  Whether  the  jus  pignoris  is 
extinguished  ii  the  creditor  has 
consented  either  expressely  or 
tacitly  to  the  alienation  of  the 
thing  mortgaged  ? — What  if  he 
only  knew  of  and  abstained  from 
objecting  to  its  alienation  ? — The 
law  on  thiB  point  considered  with 
respect  to  moveables  and  immove- 
ables respectively,  according  to  the 
Civil  Law  and  to  Modem  I^age. 

7.  What  if  the  alienation  to 
which  a  creditor  has  consented  has 
not  taken  place, — or  not  in  the 
manner  [or  at  the  time]  agreed  to, 
^-or  if  the  parties  have  receded 
from  one  already  made  ? — Whether 
the  pignus  revives  if  the  debtor 
afterwards  [after  alienation  with 
the  creditor's  consent]  becomes 
owner  of  the  thing  by  a  new  tiJble  ? 

8.  When  it  is  true,  and  when 
not,  that  the  jus  pignoris  terminates 
with  the  right  of  the  mortgagor  ? — 
The  case  of  the  termination  of  a 
usufruct  which  has  been  mortgaged ; 
of  mortgaged  property  which  has 
been  mortgaged  again  by  the  mort- 
gagee, if  the  original  debtor  pays 
his  debt ; — of  a  forfeited  emphy1»u- 
sis  or  superficies ; — of  a  thing  given 
in  pledge  while  liable  to  a  condi- 
tional yW«  commiesum; — of  a  thing 
which  has  been  sold  subject  to 
addictio  in  diem  or  to  the  lex  com- 
missoria,  if  .the  sale  be  dissolved 
for  non-payment  of  the  price,  or 
on  accoimt  of  a  better  oner,  and 
the  thing  sold  has  meanwhile  been 
mortgaged.— What  if  a  thing  has 
been  mortgaged  which  has  been 
sold  subject  to  a  condition  for  its 
return  if  the  purchaser  be  dis- 
satisfied with  it,  or  which  has  been 
returned  on  account  of  a  defect  ? 

9.  Whether  or  not,  when  a  sale 
has  been  rescinded  on  the  ground 


as  more  literal  rendering  of  the  original  word  solvitur;  but  it  is  not  free 
from  certain  objections  in  an  English  translation,  nor  does  it  quite  so 
aptly  conform  with  the  more  ordinary  language  of  English  Law  as  with 
that  of  the  Roman  Law.  The  term  used  has  been  adopted  by  Pothier 
throughout  the  headings  of  his  various  sections  of  this  title  of  the  Digest. 
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of  enonnons  lesion  and  the  thing 
sold  been  mortgaged  by  the  pur- 
chaser in  the  interval,  it  returns  to 
the  vendor  ipso  jure  free  [from  the 
vinculum  pignorui],  ezplamed  with 
distinctions. 

10.  If  a  conventional  or  legal 
right  of  mort^W  has  only  b^n 
created  for  a  dennite  period-— or  if 
the  owner  has  consented  that  his 
property  shall  be  bound  for  [say]  a 
year — ^whether  the  thing  ceases  to 
be  bound  on  the  expiry  of  that 
period  P — ^What  if  a  S/minm  direc- 
tu$  has  consented  to  the  mortgage 
of  a  feud,  but  on  the  terms  that  it 
shall  be  liberated  within  six  years  ? 

11.  Whether  a  pignus  may  be 
extinguished  against  the  creditor's 
will  by  the  debtor  offering  another 
equally  sufficient  pledge  P 

12.  Whether  a  legal  mortgage 
is  extinguished,  by  giving  a  conven- 
tional mortgage  or  sureties  P 


13.  Whether  it  j^iishes  by  the 
debtor  merely  offenng  payment  of 
the  debt  without  depositing  the 
amoimt  P 


14.  Whether  by  a  change  in  the 
**  form  '*  of  the  thing  mortgaged  P 
— or  by  its  being  transformed  into  a 
new  species  P — Whether  a  debtor 
can  destroy  a  mortgaged  house  or 
alter  the  form  of  the  thing  against 
the  creditor's  will  P 


15.  Whether  an  anterior  creditor 
loses  his  jus  pi^m/ris  if  he  has  con- 
sented to  the  thmg  being  mortgaged 
to  another  creditor  P 


16.  Whether,  after  the  dissolu- 
tion of  ihQJus  pignoris,  the  pignus 
can  be  retained  in  sectirity  for 
another  and  imsecured  debt  P — 
Whether  for  interest  due  on  such 
a  debtP 


§  1.*  The  **  Vinculum  Pignoris  "  may  be  dissolved  [or  the 
"  Jus  Pignoris  "  extinguished]  in  many  ways :  for  example,  by 
the  creditor  becoming  owner  of  the  mortgaged  thing  by  con- 
tract, succession,  or  otherwise ;  for  just  as  one  cannot  have  a 
servitude  over  his  own  property,  LHg.  7.  6.  /r.  6.  pr.  {si  tAiw- 
fruct.  pet.  vel  ad  cU,  peH.  neg.),  so  neither  can  that  be  bound 
to  him  in  pledge.  Dig.  13.  7.  fr.  29  (de  pignorat.  act.) ;  Dig. 
60.  17.  45  {de  reg.  juiis.).  If,  however,  an  older  creditor 
has  privately  obtained  [the  ownership  of)  the  thing  pledged 
from  the  debtor,  and  a  posterior  creditor  afterwards  evicts  it» 


*  Pothier  enumerates  five  modes  whereby  **  Pignus  solvitui-;  "  viz., 
{I)  By  extinction  of  the  obU^tion  to  which  the  Pignus  was  an  accessory ; 
(2)  By  the  dissolution  of  the  right  of  the  person  who  created  the  Pignus 
[or  right  of  mortgage]  ;  (3)  By  the  destruction  of  the  thine  mortgaged ; 
(4)  By  remission  of  the  jus  pigrwris  ;  (5)  By  prescriptiou.  As  to  the  last, 
however,  it  is  to  be  observed  that  though  a  third  party  who  has  possessed 
the  mortgaged  property  for  the  term  requisite  for  prescription  (or  even 
the  debtor  himself,  when  he  has  acquired  the  property  by  some  inde- 
pendent and  fresh  right)  can  rest  on  his  long  possession  and  resist  the 
actio  hypothecaria  wmch  is  in  rem,  the  personal  action  still  subsists 
against  the  debtor.  Fothier  h,  t,  num,  37,  and  compare  Voet  Lib.  13. 
tit,  7.  §  7.  Further,  the  jus  pignoris,  though  extmguished  by  the 
jyrctescriptio  longi  temporis,  was  not  also  extinguished  by  usucapio  which 
only  affected  corporc^  things  and  not  *'  rights."    Fothier  ibid,  num,  39. 
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the  anterior  creditor's  right  of  pledge  revives  together  with  tlie 
privilege  of  preference,  as  was  said  in  title  6.  num.  10. 

§  2.  And  if  the  principal  debt  has  become  extinguished  by 
payment,  or  by  tender,  consignation,  and  deposit  of  the  money 
due,  or  by  set-oflf  (compensatio),  voluntary  novation,  remission, 
agreement  not  to  sue,  the  judicial  oath  of  a  party,*  merger, 
{confasio),  when  the  creditor  succeeds  to  the  place  of  the 
debtor,  by  decree  of  a  judge,  or  in  any  other  way  whereb}' 
obligations  are  dissolved  either  ipso  jure  or  by  aid  of  **ex- 
ception,*'t  the  vinculuvi  of  the  pledge  also  becomes  inoperative 
[inutile]  ;  for  when  the  principal  debt  is  extinguished,  so  is  its 
accessory ;  Dig.  h.  t.fr.  5.  pr.  et  §  xdt.fr.  6.  pr.  ef  §  1.  fr.  18 ; 
Cod.  8.  31. /r.  ult.  {de  luit  pignoHs) ;  Dig.  20.  4./r.  4  (qui  pot. 
in  pign.) ;  Cod.  8.  28.  fr.  8  {de  distract,  pign.) ;  Dig.  18.  7. 
fr.  9.  §  8  (de  pignirrat.  act.) ;  Cod.  8.  26.  fr.  4  et  tot.  tit.  (de 
remiss,  pignor.)  ;  Dig.  2.  14. /r.  17.  §  2  {de  pactis) ;  Cod.  4.  24. 
fr.  ult.  {de  pignorat.  act.) ;  Dig.  46.  2.  fr.  18-  {de  novation.). 
Hence,  when  the  property  of  a  step-father  had  been  bound  to 
the  children  of  a  former  marriage  by  legal  hypothec  in  conse- 
quence of  his  having  married  their  mother  and  tutor  before 
she  had  rendered  accounts  or  paid  the  balance  due  to  them, 
and  the  children  had  aftei'wards  become  heirs  to  their  mother 
simpliciter,  without  benefit  of  inventory,  it  was  adjudged  that, 
the  principal  obligation  arising  from  the  mother's  administra- 
tion of  the  guardianship  being  extinct,  the  property  of  the 
step- father  no  longer  remained  bound  to  the  step-children, 
Arg.  Dig.  46.  1.  fr.  71  (de  fidejussor.) ;  Sande  d^cis.  Frisic. 
lib.  3.  tit.  12.  defin.  4.  in  fine.  In  respect  to  novation,  however, 
the  pignus  continues  together  with  the  praerogativa  tempojis,  I 
if  it  was  renewed  at  the  time  the  novation  was  made, 
Dig.  20.  4.  fr.  8.  fr.  12.  §  6  (qui  pot.  in  pign.) ;  Dig.  13.  7- 
fr.  11.  §  1  (de  pignorat.  act);  Add  title  4.  num.  82  [of  this 
work] ;  and  a  pupil  is  not  considered  to  have  so  novated  as  to 
lose  his  privilege  or  right  of  hypothec,  if  after  puberty,  having 
accepted  his  tutor's  accounts,  he  has  taken  interest  on  his 
balance,  Dig.  26.  7.  44.  §  1  (de  admin,  et  peric.  tut.).  And  as 
respects  [dissolution  of  the  vincidum  pignoris  by]  payment, 
there  is  no  doubt  but  that  under  this  head  is  included  the 
receipt  by  a  creditor  of  fruits  of  the  pledge  to  an   amount 


•  See  Lib.  12.  tit  2  &  3. 

t  /.e.,  by  equitable  defence  or  plea  (exceptio)  to  a  legal  claim. 
4  -^.^.,  the  prerogative  or  preference  consequent  on  priority  of  date. 
Thus  in  this  case  the  priority  is  reckoned  from  the  date  of  the  original 
mortgage,  not  from  that  of  the  novation. 
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equalliDg  the  amount  of  the  debt,  in  the  absence  of  the  eontract 
of  antichresis.  God.  4.  24. /r.  1.  2.  §  vlt.  {de  pignorat.  act.) ; 
Cod:  8.  28.  fr.  1  {de  distract,  pign.).  And  the  vinculum  of 
pledge  is  not  considered  to  be  lost  by  payment  unless  the 
whole  debt  has  been  paid,  Dig.  13.  7.  fr.  9.  §  8  {de  pignorat. 
oc^);  Cod.  8.  28. /n  6  {de  distract,  pignor.) ;  so  that  even  it 
is  not  sufficient  that  one  of  a  number  of  heirs  of  the  same 
debtor  has  paid  his  share,  but  payment  of  the  whole  debt 
must  be  made  either  by  all  or  by  one  on  behalf  of  all;  for 
pledge  is  considered  indivisible,  and  the  indivisible  nature 
of  an  obligation  is  not  altered  by  reason  of  heirship.*  Cod. 
8.  81.  fr.  1.  2  {de  luit  pign.) ;  Cod.  8.  32.  fr.  1  {si  units  ex 
pluribus  hered.  debit,  aut  cred.) ;  Cod.  8.  28.fr.  16  {de  distract. 
pign.)yjunct.  Dig.  45.  l./r.  2.  §  2  {de  verbor.  oblig.) ;  See  the 
title  de  pign.  act.  {Lib.  13.  tit.  7)  num.  6.  Plainly,  if  a  pledge 
has  been  again  pledged  [by  the  original  mortgagee]  and  the 
first  creditor  has  been  paid  by  the  original  debtor,  it  is  the 
better  opinion  that  the  I'inculum  pignoris  perishes  in  respect 
also  of  the  second  creditor;  for  on  the  dissolution  of  the 
right  of  the  giver  the  right  of  the  recipient  is  also  dissolved ; 
unless  the  second  creditor  has  given  notice  to  the  first  [or 
original]  debtor  not  to  pay  to  the  first  [or  original]  creditor 
until  he  has  been  himself  satisfied.  Cod.  8.  24. /r.  2  {si  pignus 
pignori  dat.  sit) ;  Dig.  20.  l./r.  13.  §  2  {de  pignor.  et  hypoth.) ; 
Dig.  13.  7./r.  40.  §  ult.  {de  pignorat.  act.) ;  junct.  Cod.  8.  17. 
fr.  4  {quae  res  pign.  oblig.  poss.). 

§  3.  When  a  remission  of  the  principal  debt  is  ineffectual, 
a  remission  of  the  mortgage  will  also  be  invalid,  provided 
the  same  ratio  applies  to  the  pledge  as  to  the  principal  debt.f 
Cod.  de  remiss,  pignor.  (8.  26)  fr.  5.  Whence,  if  a  debtor 
has  in  fraud  of  creditors  remitted  a  debt  due  to  himself,  for 
which  debt  he  held  a  mortgage,  the  remission  of  the  pignus 
equally  with  that  of  the  debt  will  be  ineffectual.  Dig.  42.  8. 
fr.  18.  And  it  is  the  same  if  a  creditor  has  remitted  the 
principal  hypothecary  debt  under  the  influence  of  fear  or  fraud 
or  through  the  facile  nature  of  youth ;  1  inasmuch  as  the  right 

♦  ^*  JiJx  pcrsotid  heredum^^* 

t  '*  Si  modo  eadem  in  pignore,  quae  in  principali  debito  ratio  sit ;  " 
that  is  to  say,  provided  they  are  equally  affected  by  some  ground  of 
nuUity  such  as  fraud,  &c.  Brunnemannus  ad.  Cod,  8.  26.  6.  num.  9. 
The  passage  cited  from  the  Code  supports  the  general  proposition ;  the 
authorities  for  the  proviso  are  to  be  found  elsewhere. 

X  **Vel  lubriw  aeUttis  lapsus:'*  **the  slippery  paths  of  youth  in 
which  it  is  hardly  possible  to  move  or  even  to  stand  without  some 
•tumbling  or  mishap."     Cicero  pro  Caelio^  c.  17. 
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to  sue  for  the  pledge,  equally  as  for  the  debt,  is  restored  by 
**  restitutio  in  integrum  "  on  just  grounds.  It  is  different  when 
the  reason  applicable  to  the  case  of  the  principal  debt  which 
has  been  inyalidly  remitted  is  not  found  in  that  of  the  pledge.* 
Wherefore  as  donations  between  husband  and  wife,  and  likewise 
remissions  of  debts  by  which  one  party  is  impoverished  and 
the  other  enriched,  were  reprobated  by  the  Civil  Law,  Dig.  de 
donat.  inter  vir.  et  uxor.  (24.  1),  tot,  tit.,  but  the  remission  of 
pledges  is  not  within  the  prohibition  against  donations  between 
husband  and  wife,t  Dig.  42.  8.  /r.  18  (qtme  in  fravd.  credit., 
facta);  Cod.  4.  29.  fr.  11  (ad  Senatus  c.  Vellejanum), — ^it 
follows  that  though  a  donation  [say,  in  the  form  of  remission 
of  a  debt]  be  pronounced  invalid,  nevertheless  the  right  of 
prosecution  of  a  pledge  once  remitted  remains  extinct;  and 
the  text  in  Dig.  h.  t.  fr.  1.  §  1.  must  be  taken  as  referring  to 
such  a  case.     Donellus  ad  L  11.  de  Senattis  cons.  VeU.l 

§  4.  The  right  of  pledge  is  extinguished,  the  principal 
debt  remaining,  when  a  creditor  prostitutes  a  female  slave 
pledged  to  him,§  Dig.  18.  7.  fr.  24.  §  8  (de  pignorat.  act.),  or 

**  **  Si  non  eadem  debiti  principalis  inutiliter  remissi,  quae  pignoris 
ratio  inveniatur." 

t  The  remission  of  a  pledge  in  such  case  does  not  amoimt  to  a 
donation,  because  the  spouse  to  whom  the  mortgage  is  remitted  does  not 
become  any  richer  thereby,  as  he  or  she  still  remains  liable  for  the  debt, 
notwithstanding  the  remission  of  the  security  for  it.  Fothitr,  in  notii, 
ad.  Dig.  24.  1.  n.  36, 

I  To  make  this  clearer. — A  vendor  has  remitted  the  balance  of 
purchase  money  due  to  him,  but  this  donation  of  a  debt  is  invalid  on 
some  ground  or  other,  say  because  it  amounts  to  a  donation  between 
husband  and  wife,  or  exceeds  the  amount  to  which  donations  were 
restricted  by  the  Lex  Cincia  (which  was  directed  against  improvident  and 
extravagant  gifts) : — ^in  such  a  case,  though  the  donation  is  invalid,  and 
therefore  the  creditor,  or  his  heir  or  other  person  standing  in  his  place, 
may  sue  for  the  debt  (in  the  case  put,  balance  purchase  money)  neverthe- 
less a  mortgage  which  had  been  given  to  secure  it  falls  and  cannot  be 
prosecuted.  And  for  this  reason  :  the  remission  of  the  debt  showed  an 
intention  to  remit  the  mortgage,  and  the  mortgage  was  therefore  dis- 
charged by  such  intention  independently  altoffether  of  the  validity  or 
invalidity  of  the  discharge  of  the  principal  deot;  while,  on  the  other 
hand,  the  Lex  Cincia^  or  the  like  ground  of  invalidation  of  the  discharge 
of  the  debt  or  gift,  is  limited  in  its  operation  to  the  invalidation  of  that, 
and  does  not  invalidate  the  discharge  of  the  pledge.  The  result  is  that 
the  debtor  remains  liable  for  the  debt,  but  tlie  property  mortgaged  on 
security  for  it  is  no  longer  bound. 

§  This  is  only  an  iUusti'ation  of  a  general  principle  that  extends  to 
all  moiigaged  property,  for  the  text  cited  from  tiie  Digest  also  says 
**  ill  res  pignori  dataa  male  tradavit  creditor,  vel  servos  debiHtavit»'* 
before  adding  the  case  of  prostitution. 
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if  a  slave  brought  into  a  house  and  so  tacitly  mortgaged  for 
the  rent  [with  the  other  invecta  et  illata],  or  only  bound  by 
general  mortgage  with  the  rest  of  the  debtor's  property,  has 
been  manumitted  by  his  owner  before  judicial  sequestration 
(praechmo) ,  Dig.  20.  2./r.  pen.  {in  quib.  camis  pign.  vel  hypoth. 
tacite  contrah.) ;  Cod.  7.  8.  fr.  2.  fr.  3  (de  servo  pignori  data 
manumisso).  And  also  when  the  thing  mortgaged  has  perished. 
Dig.  h.  t.  fr.  8  pr.,  or  been  captured  by  the  enemy.  See 
Besp.  Jurisc.  HoU,  part  8.  vol.  2.  consil.  1.  And  a  debtor 
cannot  be  compelled  to  mortgage  something  else  in  the  stead 
of  a  pledge  which  has  perished,  although  it  may  have  been 
constituted  in  security  of  an  annual  rent;  for  though  in 
Praetorian  stipulations*  the  law  often  requires  these  to  be 
interposed  [and  fresh  security  to  be  given]  when  the  [original] 
security  has  failed  without  any  fault  on  the  part  of  the  stipu- 
lator, Dig.  46.  5.fr.  4.  {de  praetoriis  stipulationibus)  Dig,  36.  4. 
fr.  3.  §  ult.  fr.  4.  {ut.  in  possess,  legat.  vel  fideic  nomine  esse 
liceat),  nevertheless  in  the  case  of  other  stipulations  [than 
Praetorian]  the  debtor  is  discharged  of  his  duty  by  having 
given  security  once,  and  does  not  labour  under  a  continual 
liability  to  be  called  upon  at  every  moment  to  give  [fresh] 
security.!  Jacobus  Coren  ohsei'v.  35.  lit.  L.  and  M.  Lambertus 
Goris  adversar.  tract.  2.  cap.  3.  num.  4.  Covarruvias  varresolut. 
lib.  3.  cap.  7.  num.  6.  vei's.  quod  item  diximus. 


*  Praetorian  stipulations  [akin  to  judicial  bonds]  all  flow  not  from 
convention  but  from  the  jurisdiction  of  the  Praetor  or  of  the  Judex,  and 
are  of  three  classes :  JudiciaIjES,  which  are  interposed  for  the  purpose  of 
a  suit  (as  for  the  satisfaction  of  a  judgment)  and  which  it  is  in  the  dis- 
cretion of  the  Praetor  or  Judge  to  require  from  a  litigant; — Cautionalbs, 
such  as  are  exigible  under  the  edict  and  have  a  resemblance  to  actions, 
in  their  being  sued  for  before  the  Praetor,  and  of  which  we  have  an 
example  in  the  caution  or  security  which  a  neighbour  may  sue  for  from 
the  owner  of  ruinous  tenements  in  the  case  of  apprehended  damage  from 
their  ruinous  condition  {damnum  in/ectum); — and  Communes,  which 
partake  of  the  nature  of  both  the  others ;  resembling  Gauiionales  in  being 
sued  for  before  the  Praetor,  and  resembling  JudiciaUs  inasmuch  as  they 
are  made  for  the  purposes  of  a  suit,  viz.,  for  a  defendant's  appearance  in 
and  during  the  progress  of  an  action  {Jukicio  sistendi  cama).  See  Pothier 
Pand,  Just,,  lib.  46.  tit.  5. 

t  It  having  been  mooted  whether  a  person  who  had  once  given 
security  was  bound  to  find  fresh  security  when  the  bailsmen  already 
given  turned  out  to  be  worthless,  the  Emperor  Pius  wrote  to  Liciniana 
that  he  was  not  obliged  to  do  so,  for  she  must  take  the  consequences 
of  having  accepted  such  sui-eties ;  although  (Papinianus  adds)  it  would 
be  clearly  diffei-ent  and  equitable  to  reqmre  [fresh]  security  if  a  nova 
causa  were  alleged,  such  as  the  death  of  a  surety,  or  even  if  he  had  lost 
his  property  by  an  unexpected  reverse  of  fortune  (atU  etiam  rem  familiartvn 
inopiuato  fortunae  impetu  amieerit).    Dig.  36.  4./r.  3.  §  ult.  et/r.  4. 
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§  5.  Moreover,  only  the  bond  of  pledge  perishes  [the 
debt  itself  remaining]  if  the  jus  pignoris  itself  is  remitted 
by  the  creditor,  whether  tacitly,  when  the  thing  mortgaged,  or 
the  writing  containing  the  mortgage,  is  restored  or  bequeathed 
to  the  debtor;  Dig.  84.  3./r.  1  {de  liberat.  legat.),  Cod.  8.  26. 
/r.  7  (de  remiss,  pignor.);  or  expressly  by  a  pact  "that  the 
thing  shall  be  no  longer  bound ;  "  in  which  case  the  nextts  of 
hypothec  indeed  is  dissolved  ipso  jure,  but  the  [civil  as  dis- 
tinguished from  die  natural]  obligation  of  a  pledge  perfected 
by  delivery  only  by  the  aid  of  an  exception  [i.e.,  of  an  equitable 
defence  to  a  suit  at  law] ,  as  more  fully  stated  in  the  title  de 
pactis  {lib.  2.  tit.  14)  num.  3. 

§  6.  Further,  the  pignus  ceases  while  the  debt  remains, 
when  the  debtor  has  sold,  bartered,  gifted,  granted  in  dowrj', 
or  in  any  other  way  alienated  the  mortgaged  property  to  a 
third  party  with  the  consent  of  the  creditor ;  unless  he  gave 
his  consent  saving  his  right  of  pledge ;  or  suffered  a  sale  to  be 
made  *  on  the  terms  that  his  right  of  pledge  shall  not  cease 
until  he  has  been  paid  out  of  the  price  realized  by  the  sale  of 
the  thing;  Dig.  h.  t.fr.  4.  §  1.  Tr.  l.fr.  8.  §§9  and  10;  Cod.  8. 
26.  /r.  2  (de  remiss,  pignons).  Nor  does  it  matter  whether 
the  debtor  himself  has  sold,  or  his  heir  under  a  consent 
obtained  by  the  deceased ;  Dig.  h.  t.  fr.  8.  §  16.  nor  whether 
the  creditar.has  consented  expressly  or  tacitly,  as  when  he  has 
subscribed  to  the  instrument  of  purchase,  provided  he  has  not 
been  manifestly  deceived  when  so  subscribing ;  Dig.  h.  t.  fr.  8. 
§  15.  in  fine.  And  if  he  has  ratified  a  sale  after  it  has  been 
made  by  the  debtor  this  will  stand  for  consent.  Dig.  h.  t.  fr. 
4.  §  1  in  fine.  But  the  mere  coincidence  of  knowledge  with 
silence  on  the  part  of  the  creditor  does  not  infer  consent  to 
the  alienation,  for  he  is  rather  to  be  considered  as  having 
permitted  the  thing  to  be  sold  because  he  knew  that  the  pledge 
would  remain  [bound]  to  him  everywhere ;  Dig.  h.  t.  fr.  8.  § 
15 ;  unless  (this  being  in  favour  of  libei-ty)  a  slave  speci- 
ally mortgaged  has  been  manumitted  by  the  debtor  and  tarried 
in  liberty  +  with  the  knowledge  of  the  creditor  and  without  his 

♦  The  text  in  the  Digest  has  **  if  the  creditor  has  himself  sold,  &c." 
A.  «./r.  4.  §1. 

t  A  slave  who  had  been  manumitted  by  modes  which  though  informal 
had  become  customary  was  said  **  in  Hbertati  morari"  being  freed  from 
actuid  bondage,  and  protected  by  the  Praetor  against  any  onange  of  pur- 
pose on  the  part  of  the  owner,  who  might  otherwise  have  taken  advantage 
of  the  informahty  of  the  manumission  to  reduce  him  again  to  slavery. 
At  his  death,  however,  his  property  passed  to  his  uia«ter  or  patron  and 
he  had  other  serious  disabilities.    Unaer  the  Emperors  they  were  included 
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objecting  to  it ;  Cod.  8.  26.  /r.  1  (de  remiss,  pignoris) ;  or 
unless  creditors  after  having  been  noticed  by  public  proclama- 
tion and  being  present*  when  a  land  was  solemnly  sold  b}' 
public  auction,  have  not  then  asserted  their  right;  for  the 
,  faith  of  a  fiscal  sale  is  not  to  be  easily  overthrown ;  Ood.  8. 
26.fr.  6.fr.  8.  de  remiss,  pignor.  And  it  has  been  more  fully 
shewn  in  tit.  1.  num.  13. 14.  that  according  to  Modern  Usages, 
moveables,  whether  mortgaged  specially  or  generally  by  con- 
vention, or  by  law,  and  whether  they  have  been  alienated  by 
an  onerous  or  by  a  lucrative  title,  pass  without  any  incum- 
brance to  any  possessor, — as  also  immoveables  bound  by  a 
general  conventional  hypothec  and  transferred  by  the  debtor 
und^r  an  onerous  title, — although  the  creditor  had  not  con- 
sented to  the  alienation  of  such  moveables  or  immoveables,  and 
perhaps  had  no  knowledge  of  their  transfer  by  the  debtor. 

§  7.  The  right  of  pledge  is  not  however  lost  by  the 
consent  of  the  creditor  to  alienation,  unless  the  alienation  has 
been  actually  made  in  the  manner  and  at  the  time  and  with 
the  other  circumstances  and  qualifications  subject  to  which  the 
creditor  had  limited  his  consent  to  it.  For  if  a  thing,  to  the 
sale  of  which  the  creditor  consented,  has  not  been  sold,  or  if 
the  sale  has  been  receded  from  [by  the  purchaser  and  vendor 
after  it  was  completed,!  Tr.],  or  is  invalid  on  any  ground,  he 
retains  the  right  of  following  up  the  pledge  {persecuiio  pignoris). 
Dig.  h.  t.fr.  4.  §  ult.fr.  8.  §  6./r.  10.  And  if  permission  has 
been  given  to  sell  within  a  year,  an  alienation  made  after  a 
year  does  not  take  away  the  creditor's  right;  Dig.  h.  t.fr.  8.  § 
pen.  Plainly,  it  is  clear  from  Dig.  h.  t.  fr.  8.  §  11.  fr.  13.  14. 
that  if,  when  a  sale  has  been  consented  to,  the  debtor  has* 
gifted  the  thing  or  given  it  in  dowry,  or  vice  versa,  then  it 
becomes  rather  a  question  of  intention  than  of  law,  and  it  is 
to  be  determined  upon  view  of  all  the  suiTounding  circum- 
stances, whether  the  creditor  is  to  be  considered  as  having 
consented  or  not  to  that  manner  of  alienating.  Further,  when 
an  alienation  has  once  been  rightly  made,  the  bond  of  pledge 
80  vanishes,  according  to  the  disposition  of  the  Civil  Law,  that 
it  cannot  even  be  restored  by  the  fact  of  the  same  thing  again 
reverting  on  some  new  cause  [such  as  repurchase,  inheritance, 
or  otherwise,  Tr.]  to  the  dominium  and  power  of  the  debtor. 
Cod.  8.  26. /r.  ulL  {de  remiss,  jngnor.).     But  Groenewegen  ad. 


in  the  class  styled  Ldtini  Juniani,    Wanikoenig*6  List.  §  149.  150.    Oaiu$y 

1.  22  et  aeq,  and  3.  55  et  seq. 

*  **  Praesentea : "  i.e.,  not  absent  from  the  jurisdiction  P 

t  Ih'g.  20.  6./r.  10 ;  and  Groenewegen  ad  Cod.  8.  26.  I.  uU.  n.  1. 
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d.  fr.  ulU  shews  that  this  rule  has  been  changed  in  Modem 
Law.* 

§  8.  When  the  right  of  him  who  gave  the  pledge  is  at  an 
end,  the  creditor's  right  of  pledge  also  necessarily  perishes. 
This  however  does  not  always  happen  ipso  jure,  but  frequently 
only  by  the  aid  of  an  ** exceptio'*  [or  equitable  defence].  It 
happens  ipso  jure  whenever  he  who  bound  the  thing  in  pledge 
did  not  have  full  right,  plenum  jus,  in  it,  but  another  person 
had  a  stronger  right  of  ownership  either  present  or  future,  in 
virtue  of  which  the  thing  mortgaged  may  revert  to  him  against 
the  will  of  the  mortgagor.  For  which  reason,  if  one  has 
pledged  a  pledge,  the  second  creditor's  right  of  pledge  dis- 
appears immediately  that  payment  of  the  debt  has  been  made 
to  the  first  creditor  by  the  firet  debtor  who  mortgaged  the 
pledge,  as  shown  above  in  §  2.  in  fine.  And  it  is  the  same 
when  a  usufructuary  has  mortgaged  his  usufruct  and  this,  on 
becoming  extinct  by  the  death  of  the  usufructuary  or  in  other 
legitimate  way,  has  reverted  to  the  proprietorship.  Dig.  h.  t* 
fr.  8.  pr.  Arg.  Dig.  19.  1.  fr.  9.  §  1  (locati) ;  or  when  an 
emphyteuta  or  superficiarius  has  mortgaged  his  right  of 
emphyteusis  or  of  superficies  and  the  land  escheats  to  the 
doininus  directus  for  non-payment  of  the  canon  or  ground-rent. 
Dig.  20.  l.fr.  31  (de  pignor.  et  hypoth.).  Arg.  Dig.  20.  4.  fr. 
16  {qui  pot  in  pign.).  And  if  an  heir  has  rendered  obnoxious 
to  the  nexus  of  pignus  a  thing  conditionally  bequeathed  or  left 
in  fidei  commissum,  while  the  condition  was  still  pending,  it  may 
be  vindicated  by  the  legatee  on  the  fulfilment  of  the  condition, 
the  thing  being  then  ipso  jure  freed  [from  the  nexus  of  pledge]. 

*  Or  at  all  events  that  the  thing  would  fall  back  again  into  a  general 
mortgage  of  all  the  debtor's  property,  which  in  its  nature  includes  all  the 
debtor's  future  property  as  well  as  what  he  had  at  the  time  of  the  mort- 
gage. See  more  at  laige  what  Groenewecen  says  in  De  Leg,  Abrog.  et 
tnmit.  on  this  passage  of  the  Code  (8.  26.  uTt,)y  wmch  certainly  appears  to 
justify  his  remaik,  that  this  text  is  opposed  to  the  ratio  juris.  As 
brunnemannus  remarks  upon  this  passage  in  his  Commentary  on  the 
Code,  the  rule  laid  down  by  it  will  apply  with  much  more  force  where 
the  thing  has  been  specially  mortgaged  to  the  creditor.  In  that  case  it 
seems  more  consistent  with  reason  that  a  thing  sold  with  the  creditor's 
consent  should  not  revert  to  the  vinculum  pignoris  on  the  debtor  reac- 
quiring it,  assauning  bond  fides  on  his  part  tlioughout ;  but  Justinian's 
law  embraced  the  case  of  a  general  mortgage  as  well,  with  express  regard 
to  the  fact  that  this  ordinarily  embraces  all  future  as  well  as  present 
property.  Brunnemannus  makes  a  distinction.  He  says  that  the  text  is 
limited  to  the  case  where  the  thing  has  reverted  to  the  debtor  ex  novd 
causdy  as  by  donation  or  dowry,  and  that  the  creditor's  pledge-right  is 
safe  when  the  thing  reverted  to  the  debtor  ex  eadem  causdy  as  in  pursuance 
of  a  pact  for  right  of  repurchase  annexed  as  a  condition  to  the  sale,  or  in 
virtue  of  a  sale  subject  to  the  Lex  Commissoria  (as  to  which  see  Lib.  18.  tit.  3). 
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Cod.  6.  43, /r.  vlU  §  3  {commun.  de  legatis).  Dig.  20.  l./r.  18. 
^  1  (de  pignor,  et  hypoth.).  Nor  does  a  diflferent  rule  obtain 
if  a  purchaser  has  mortgaged  a  thing  which  has  been  so  sold 
subject  to  the  lex  commissoria  or  to  addictio  in  diem*  that 
such  pact  has  made  an  absolute  sale  and  therefore  the  owner- 
ship been  transferred  to  the  purchaser,  but  the  thing  has  after- 
wards become  "inempta"  for  non-payment  of  the  price,  or  by 
reason  of  better  terms  of  sale  being  offered ;  Dig.  h.  t.  Jr.  8. 
Dig.  18.  2.  yr.  4.  §  8  {de  in  diem  addictione).  T?he  basis  of 
all  these  examples,  which  are  also  given  by  Vinnius  in  select, 
quaeat.  lib.  2.  cap.  6.,  is  that  the  creditor  could  not  have  a 
greater  right  than  him  from  whom  he  holds  the  pledge ;  Dig. 
20.  1.  yr.  8.  §  1  (de  pignor.  et  kypoth.),  Dig.  50.  17.  Jr.  64. 
(rf6  reg.  juris.) :+  and  in  all  the  above  cases  the  mortgaging 
debtor  bad  only  a  revocable  ownership  or  right  of  pledging,  and 
this  the  creditor  either  knew  or  at  least  ought  not  to  have  been 
ignorant  of,  Arg.  Dig.  60. 17. Jr.  19  de  reg.juris,l  and  therefore 
he  ought  not  to  grumble  when  the  pledge  perishes  to  him  by  that 
right  ceasing  to  the  debtor  which  from  the  first  he  had  only 
acquired  as  a  revocable  one  ;  but  he  should  rather  blame  him- 
self for  having  chosen  to  be  content  with  so  slippery  a  security. 
Certainly,  as  already  said,  no  one  can  transfer  to  another  a 
^  greater  right  than  he  himself  has,  and,  therefore,  as  he  who, 
'  in  the  above  cases,  gave  the  pledge  had  only  a  revocable  tem- 
porary ownership  or  other  right,  it  would  be  absurd  that  he 
should  create  a  right  of  pledge  in  another  for  a  longer 
period  than  that  during  which  the  right  would  remain  with 
himself  under  some  precedent  contract  or  the  will  of  a  deceased. 
It  is  different  when  a  thing  has  been  sold  under  the  condi- 
tion that  '*  if  the  purchaser  be  dissatisfied  with  it,  it  may  be 
returned,"  and  before  he  had  expressed  his  dissatisfaction  the 
purchaser  mortgaged  it ;  or  when  a  slave  or  other  thing  which 
was  diseased  or  the  subject  of  some  defect  has  been  sold,  and 
after  being  mortgaged  by  the  purchaser  to  a  creditor  has  been 
returned  on  account  of  the  disease  or  defect,  for  then  the  pledge 
is  not  dissolved  ipso  Jure ;  both  because  the  plenum  et  per- 
petuum  dominium^  the  full  and  perpetual  ownership,  had  been 
acquired  by  the  mortgagor  who  had  therefore  also  in  perpetuity 

*  As  to  these  terms  see  Lib,  18.  tit  2.  and  3. 

t  **  Nemo  plus  juris  ad  alium  transferre  potest,  quam  ipse  haberet." 
XJl^an,  as  quoted  in  Dig,  50.  17.  54. 

X  '*  Qui  cum  alio  cowtrahity  vel  esty  vel  debet  esse  non  ignarus  ejus  con-- 
ditionis," — **  He  who  contracts  with  another  either  knows  or  is  bound  to 
inform  himself  of  that  other*s  position."  TJlpian,  as  quoted  in  Dig.  50. 17. 
19.  The  rule  is  different  in  the  case  of  an  heir,  for  he  does  not  oontraot 
spontaaeously  with  the  legatees. 
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or  without  restriction  of  time  the  power  of  mortgagiDg  the 
thing;  and  having  once  done  this,  as  the  creditor  could  not 
lose  his  right  if  the  mortgagor  afterwards  transferred  the 
ownership  to  another,  so  neither  could  he  (the  creditor)  lose 
his  right  if  the  mortgagor-purchaser  returned  the  thing  either 
on  account  of  a  defect  or  because  the  sale  was  displeasing  to 
him  : — and  also  because  it  is  not  in  the  discretion  of  the 
debtor  to  dissolve  the  vinculum  pignoris  in  a  thing  which  he 
has  acquired  in  the  fullest  right,  and  which  is  never  to  be 
taken  from  him  directly  or  indirectly'  without  his  own  consent, 
and  thus,  in  violation  of  the  common  legal  maxim,  to  change 
his  own  purpose  to  the  prejudice  of  another;  but  rather  a 
vendor  ma}*  defeat  a  purchaser  sueing  on  these  grounds  for 
restitution  of  price,  b}'  pleading,  by  way  of  exception,  or 
equitable  plea,  that  the  thing  proposed  to  be  returned  was  not 
yet  free  from  the  bond  of  the  pledge  with  which  it  had  been 
encumbered  by  the  purchaser,  nor  security  been  given  in  that 
behalf.  Dig.  h,  t.  fr,  3  in  fine^fr.  4:.junct.  Dig.  21,  1,/r.  21. 
§  1.  /r.  48.  §  8.  de  aedilit.  edict. 

§  9.  But  whether  when  a  sale  has  been  rescinded  on  the 
gi'ound  of  enormous  lesion  the  thing  sold  and  meanwhile 
mortgaged  by  the  purchaser  returns  to  the  vendor  freed  ipso 
jure  from  the  burden  of  the  pledge,  or  whether  it  remains 
bound  even  after  it  has  reverted  to  the  power  of  the  vendor, 
until,  by  payment  of  the  debt  or  otherwise,  it  has  been  freed 
by  thfe  purchaser,  is  doubtful.  Bartolus  denied,  and  Baldus 
asserted,  that  it  returns  free  of  the  incumbrance,  and  each  had 
notable  followers  who  are  enumerated  by  Pinellus  ad  L  2.  Cod. 
de  rescind,  vend,  part  2.  cap.  3.  num.  11  et  seq.  ;  Fachineus 
controv.  lib.  2.  cap.  23 ;  Vinnius  select,  quaest.  lib.  2.  cap.  5.  But 
adopting,  on  the  footing  of  what  has  been  said  above,  a  middle 
course  in  the  determination  of  this  question,  I  think  we  ought 
to  distinguish  wliether  the  vendor  proceeds  b}'  the  remedy 
provided  by  the  lex  2,  of  the  Cod.  de  rescind,  vend.  (4.  44),  he 
having  sold  the  thing  for  much  less  than  its  true  value ;  or 
whether  the  purchaser  does  so  when  he  has  purchased  it  for 
much  more  than  it  was  worth  and  therefore  complains  that  he 
has  been  prejudiced  beyond  a  half.  For  if  an  injured  vendor 
sues,  the  rule  is  rather  that  on  the  dissolution  of  the  sate  the 
thing  returns  to  the  vendor  free  [from  the  burden] ;  because 
the  dissolution  of  the  contract  proceeded  not  from  the  purchaser, 
but  from  the  vendor  who  by  the  suit  has  compelled  the  pur- 
chaser to  recede  from  the  sale  if  he  will  not  make  up  what  is 
wanting  to  complete  the  just  price.  For  one  is  considered  to 
recede  from  the  contract  not  of  his  own  free  will,  but  under 
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compulsion,  who  can  be  compelled  by  the  decree  of  the  judge 
to  restore  the  thing  purchased  unless  he  adds  more  than  as 
much  again  to  the  price  he  has  already  paid.  Dig.  13.  B.fr.  25. 
§  1  (de  constit  pecunia).  Nor  is  it,  as  you  might  object,  that  the 
ownership  had  from  the  first  been  immediately  transferred  from 
the  vendor  to  the  purchaser  in  the  most  full  and  irrevocable 
right.  For,  as  it  is  requisite  inter  alia  to  [the  validity  of  a] 
purchase,  that  the  price  should  be  just  and  correspondent  with 
the  thing  sold,  the  full  and  irrevocable  ownership  of  the  thing 
cannot  be  considered  as  transferred  to  the  purchaser  so  long 
as  a  just  price,  or  at  least  one  tolerably  equitable,  has  not 
been  paid.  If,  on  the  other  hand,  the  purchaser,  being  the 
injured  party,  sues  by  this  remedy  of  the  lex  2,  you  will  very 
properly  say  that  the  jtLS  pignoris  is  not  ipsojwre  resolved,  but 
rather  the  same  is  to  be  approved  in  this  case  that  has  been 
stated  above  of  a  purchaser  returning  a  thing  on  account  of 
disease  or  vice ;  for  the  dissolution  of  the  sale  here  proceeds 
from  the  free  will  of  the  purchaser,  since  it  was  competent  to 
him  not  to  have  prosecuted  that  remedy  ;  as  a  purchaser  may 
abstain  from  the  Redhibitory  Action  and  [if  he  chooses]  be 
content  with  the  thing  as  it  is.  You  will  not  rightly  say  that 
he  sues  [under  the  said  lex  2]  against  his  will,  because  of 
his  sueing  to  avoid  an  enormous  lesion  in  the  price,  unless 
you  assert  that  a  purchaser  also  sues  against  his  will  by  the 
Redhibitory  Action  because  that  [following  up  the  argument] 
unless  he  does  so  he  will  suffer  loss  from  the  latent  vice  or 
disease  in  the  thing.  For  as  this  did  not  prevent  the  juris- 
consults from  responding  that  after  the  redhibition  [or  return 
of  the  vicious  article]  the  obligation  of  pledge  remains  ipsojurCy 
so  also  it  will  not  be  an  obstacle  in  our  case  where  the  purchaser 
sues  for  the  purpose  of  averting  grave  lesion. 

§  10.  Further,  when  to  the  obligation  of  pledge  there  has 
been  annexed  a  condition  or  date  until  which  the  vinculum  of 
the  pledge  must  endure,  as  for  example,  thus,  **  that  the  pledge 
shall  not  remain  bound  longer  than  a  year,*'  or  **that  the  thing 
is  to  cease  to  be  in  pledge  when  a  Bu&cient  Jidejussor  [bailsman 
01  surety]  has  been  given  to  the  creditor/' — the  jus  pignori» 
must  be  said  to  have  terminated  either  ipso  jure,  or  at  least  by 
the  aid  of  the  equitable  plea  [when  the  condition  has  been 
fulfilled  or  the  date  arrived].  Dig.  h.  t.  fr.  6.  §  pen.  For 
which  reason,  according  to  the  usages  of  Holland,  the  legal 
hypothec  which  is  given  to  fai*mers  of  taxes  and  imposts  ia 
the  property  of  those  by  whom  they  are  due,  sometimes  for  six 
months  or  a  shorter  period  to  be  computed  from  the  end  of  the 
period  of  the  farming  perishes,  and  after  that  time  they  have 
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only  a  personal  action  against  the  debtors,  as  was  stated  in 
tit  2,  num.  8.  Nor  does  it  seem  to  admit  of  doubt  that  if  the 
owner  has  consented  to  his  property  being  bound  for  the  debt 
of  another  for  the  next  six  years,  the  thing  will  be  free  from 
the  vinctdum  pignoris  at  the  expiry  of  that  period  ;  for  a 
limited  concession  must  produce  a  limited  effect,  and  what  is 
allowed  up  to  a  certain  time  must  be  considered  as  prohibited 
from  that  time,  Arg.  Dig.  8.  l.Jr.  4.  {de  servitiUibtis) ;  nor  can 
the  creditor  complain  of  injury  or  lesion,  for  he  should  rather 
blame  himself  for  having  chosen  to  be  content  with  such  a 
pledge  limited  by  the  annexed  condition  in  respect  to  its 
duration.  To  this  pertains,  in  those  places  where  the  consent 
of  the  dominuB  directus  is  necessary  for  the  mortgage  of  a  feud 
in  accordance  with  the  written  comuettuUnes  feydarum,  the 
case  in  which  he  has  consented  on  the  terms  that  the  mortgage 
is  to  be  freed  within  six  years.  Unless  by  the  invaiiable  usage 
of  any  particular  place  a  contrary  custom  prevails,  such  as 
that  a  pledge  endures  even  after  the  six  years,  notwitlistanding 
such  a  condition  having  been  annexed,  as  is  stated  to  be  the 
law  in  Gelria  by  Lamb.  Goris  adversar.  tract.  3.  part  1. 
cap.  11.  num.  9  et.  seq.  Add  the  Responsa  Jurisc.  Holl.  part  4. 
cmM.  348. 

§  11.  The  right  of  pledge  is  not,  however,  extinguished  by 
the  debtor  offering  an  equally  sufficient  pledge  to  an  unwilling 
creditor ;  but  otherwise  if  the  creditor  consents  [to  taking  the 
substituted  security],  Arg.  Dig.  h.  t.  fr.  6.  §  1 ;  Dig.  17.  1. 
fr.  45.  §  2  {mandati) ;  Dig.  13.  l.fr.  9.  §  3  {ae  pignorat.  act.) ; 
Neostadius  Curiae  Supr.  d^cis,  84.  in  fine ;  Castillo  Sotomajor 
quotid.  controv.  lib.  4.  cap.  10.  num.  56;  Pinellus  ad.  I.  2. 
C.  de  rescind,  vend,  part  2.  cap.  1.  num.  21;  unless  it  is 
perfectly  evident  that  no  loss  would  result  thereby  to  the 
creditor,  in  which  case  it  seems  equitable  that  this  should  be 
permitted  to  the  debtor  in  the  discretion  of  the  judge,  though 
we  have  no  clear  law  for  this :  Castillo  d.  num.  56 ;  Pinellus 
d.  cap.  num.  21 ;  Responsa  Jurisc.  Holl.  part  1.  consiL  140. 

§  12.  Similarly,  neither  is  a  legal  pledge  destroyed  when 
a  conventional  one  is  created,  or  sureties  given  ;  for  "  a  provi- 
sion of  man  does  not  destroy  the  provision  of  the  law,"  when 
the  latter  has  preceded  the  former  and  each  tends  to  the  same 
•end  ;  but  rather  the  maxim  is  applicable,  ''  Superabundance  of 
caution  does  not  prejudice,"  Arg.  Dig.  h.  t.  fr.  6.  §  uU. ; 
-Cod.  8.  41.  fr.  2.  (de  fidejussor.).  Nor  is  this  opposed  to 
Cod.  5.  14.  Jr.  ult.  (de  pactis  conventis),  for  there  a  legal 
mortgage  was  only  conceded  in  subsidium  by  a  new  constitution 
of  Justinian,  when  a  wife  had  not  provided  for  the  security  to 
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her  of  her  paraphernalia  by  a  conventional  mortgage^  general 
or  special ;  it  being  clear  that  before  the  times  of  Justinian  she 
had  only  a  personal  privilege  for  dowry — and  hiige  magis  for 
paraphernalia — among  non-hypothecary  creditors.  Still  less 
is  Dig.  h.  t.  fr.  pen.  inconsistent  with  the  above,  because  there 
the  property  was  mortgaged  by  express  agreement,  and  that 
indeed  limited,  to  wit,  until  **  either  the  rent  of  the  land  be 
paid  or  the  creditor  be  satisfied  ;  "  since  therefore  [in  the  case 
there  put]  the  landlord  afterwards  accepted  sureties  for  the 
rent,  he  was  considered  to  have  been  **  satisfied "  with  his 
own  consent ;  in  accordance  with  Dig.  13.  7.  fr.  9.  §  3  (d^ 
pignorat.  act),  junct.;  Dig.  h.  t.  fr.  5.  §  2./r.  6.  [which  texts 
show  that  the  word  **  satisfied  *'  here  means  satisfaction  of  the 
creditor,  either  by  payment,  or  by  the  substitution  of  other 
security,  or  in  any  other  way  which  inferred  consent  to  the 
original  mortgage  being  liberated — Tr.]  Compare  Ant.  Faber 
<Jod.  lib.  5.  tit.  8.  de/in.  3.  et  23;  Neguzaiitius  de  pignor.  quarto 
menibro,  secuudae  partis,  num.  138.  vers,  quarto  amplia. ; 
Bachovius  de  pignoribus,  lib.  5.  cap.  11. 

§  13.  The  mere  offer  of  the  debt  is  not  sufficient  to  destroy 
the  vinctdum  pignoiis,  if  the  offer  has  not  been  followed  by 
consignation  and  deposit.  Cod.  4.  32. /r.  6./r.  19  (de  usuris). 
Though  it  is  true  that  a  mere  offer  prevents  the  sale  of  a  pledge ; 
Cod.  8.  28.  fr.  6 ;  and  therefore  after  it  has  been  made,  the 
Praetor  refuses  to  a  creditor  the  actions  to  enable  him  to  pro- 
secute the  pledges  and  proceed  to  their  sale ;  provided  the 
•debtor  perseveres  in  his  purpose  of  making  satisfaction  [i.e., 
of  satisfying,  paying,  the  debt.].     Dig.  46. 8.  fr.  30.  de  solution.* 

§  14.  As  respects  a  change  in  the  form  of  the  thing 
mortgaged  ;  if  this  indeed  is  such  as  to  make  it  plainly  a 
new  species,  the  right  of  pledge  is  extinguished ;  fur  instance, 
if  a  house  or  a  ship  has  been  built  from  a  mortgaged  tree  {ex 

♦  •*  If  the  debtor  and  creditor  disagree  as  to  the  amount  due,  and  the 
•debtor  seeks  to  have  this  referred  to  an  accountant,  meanwhile  offering 
payment  of  what  may  appear  to  he  due  and  liquid,  the  creditor  cannot 
•sell  the  pledge,  for  a  debtor  cannot  he  considered  to  he  in  mora  when  he  is 
ready  to  pav  whatever  may  be  found  due  [and  appeals  on  juat  ground 
to  a  court  to  have  the  amount  determined.  Dig,  22. 1 .  24 — ^Tr.  J  But  if  the 
•creditor  has  in  fact  sold  the  pledge  in  the  meanwhile,  then,  if  he  did  so 
without  the  permission  of  the  arbitrator,  the  sale  is  to  be  rescinded.  Dig. 
18.  5.  fr,  pen.  Whence  it  may  be  gathered  that  a.  judicial  offer  of  a  debt, 
so  far  as  it  is  liquid,  produces  a  liberation  of  the  hypothec,  not  wholly 
indeed  but  to  the  extent  of  founding  the  Actio  pignoratitia  whereby  the 
debtor  may  recover  the  pledge."  Brunnemannus  ad  Cod,  8.  28.  25.  and 
authors  there  cited.  In  the  case  referred  to  in  the  text  here  cited, 
Dig.  18.  5,/r,  pen,,  the  creditor  had  sold  the  pledge  for  less  than  the  amount 
K)f  the  debt. 

C.P.  H  H 
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sylva  obligata),  Dig.  13.  7.  /r.  18.  §  pen.  {de  pignorat  act),  when 
this  has  been  done  neither  by  the  owner  nor  by  some  one  on 
his  account,  but  by  a  stranger,  as  stated  in  title  1.  num.  4.  If 
the  original  species  does  not  plainly  appear  to  have  been 
altered,  the  pledge  is  considered  as  still  enduring;  for 
instance,  if  a  house  has  been  built  on  an  area  which  haid  been 
mortgaged,  or  if  only  the  area  remains  on  which  a  mortgaged 
house  had  stood,  or  if  vines  or  trees  have  been  planted  on 
mortgaged  land  ;  Dig.  20.  1.  fr.  16.  §  2 ;  fr.  29.  §  2;  fr.  ttU. 
{de  pignor.  et  hypoth.) ;  Dig.  13.  7.  fr.  21.  And  the  same 
must  be  said  when  goblets  have  been  made  from  a  mortgaged 
lump  of  fused  gold  or  silver,  or  if  mortgaged  goblets  have 
been  reduced  to  a  rude  lump  of  metal.  Arg.  Dig.  32.  1.^.  88» 
de  legatis  III.  Nor  can  it  be  objected  that  a  usufruct  is  lost 
when  cups  have  been  melted  [of  which  a  usufruct  has  been 
bequeathed],  although  others  are  again  made  from  the  same 
metal.  Dig.  1. 1.  fr.  36  {de  uniifr.  et.  queniad.  qvis  utat.).  For 
as  usufruct  is  a  servitude,  and  the  laws  favour  freedom,*  many 
peculiarities  are  sanctioned  with  respect  to  the  termination  of 
usufnict  which  are  not  to  be  extended  to  the  taking  away  of 
proprietorship,  or  of  a  right  of  pledge,  as  abundantly  appears 
from  the  title  itself,  quib.  mod.  usufruct,  amitt.  {Lib.  7.  tit.  4). 
Add  Bachovius  de  pignoribu^,  lib.  5.  cap.  12.  It  must  be 
observed,  however,  that  it  is  not  open  to  the  debtor  to  destroy 
a  mortgaged  house  without  the  consent  of  the  creditor,  or 
to  alter  the  form  of  a  thing  mortgaged,  when  such  destruction 
or  alteration  would  make  the  creditor's  position  worse  in 
respect  to  the  pledge  and  its  prosecution ;  and  therefore  the 
creditor  may  interfere  to  prevent  this  being  done,  or,  if  it  has 
already  been  done,  may  sue  for  the  id  quod  interest  [i.e.,  for 
damages].  Arg.  Dig.  13.  7.  fr.  9.  pr.  {de  pignorat.  act.) ; 
Dig.  9.  2./r.  80.  §  1  {ad  leg.  Aquil.) ;  Dig.  47.  2.  fr.  87  {de 
furtis);  Christinaeus  ad  leg.  Mechlin,  tit.  13.  art.  41;  Charondas 
Responses  du  droit  Francois,  lib.  11.  resp.  29. 

§  15.  If  a  prior  creditor  has  consented  to  the  same  thing 
being  mortgaged  to  another  creditor,  the  first  does  not  indeed 
entirely  lose  his  right  of  mortgage,  unless  it  has  been  expressly 
so  agreed  ;  so  that  this  is  rather  a  question  of  fact  than  of 
law  ;  but  nevertheless  it  results  from  that  consent  that  the 
consenting  party  is  to  be  postponed  to  him  in  whose  favour  he 
consented,  and  in  consequence  to  others  also  who  are  antece- 
dent to  this  last  hypothecary  creditor ;  and  therefore  if  the  first 
creditor  has  allowed  the  thing  to  be  bound  to  a  fourth,  he 

•  Liherias  ;  freedom  from  a  servitude  or  any  other  burden. 
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yields  not  only  to  the  fourth,  but  also  to  the  second  and  the 
third  creditors.  For  the  fourth  does  not  on  that  account 
succeed  to  the  place  of  the  first  or  become  preferential  in  mortgage 
to  all  the  others,  but  it  is  rather  that  after  the  consenting  first 
creditor  has  been  removed  the  second  becomes  the  first,  the 
fourth  comes  into  the  third  place,  and  the  first  himself  takes 
the  fourth  place.  Dig.  20.  4.  /r.  12.  §  4  (qui  pot.  in  pign.) ; 
Dig.h.  t.fr.  12. 

§  16.  When  a  jus  pignoris,  which  has  once  been  validly 
constituted  from  the  first,  or  been  afterwards  confirmed,  has 
been  extinguished,  the  creditor  can  still  retain  the  thing  mort- 
gaged for  another  debt  not  secured  by  hypothec  (alio  debito 
chirographario)  provided  it  is  the  debtor  himself  and  not 
another  hypothecary  creditor  who  demands  back  the  pledge. 
Cod.  8.  27.  I.  unic.  (etiam  ob  chirographariani  pecan,  pign.  teneri 
posse).  Not  however  for  interest  on  such  a  debt;  as  well 
because  new  rights  (nova  jura)  receive  strict  interpretation,  as 
because  the  retention  of  the  pledge  is  not  peimitted  for  interest 
on  even  an  hypothecary  debt,  if  it  has  not  been  bound  for  this. 
Cod.  4.  32.^.  4.  de  usuris.  Dig.  13.  l.fr.  11.  §  3  (de  pignorat. 
act.).     Compare  DD.  ad.  d.  I.  unic,  (Cod.  8.  27). 
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LIB.  xm.  TIT.  vn. 

DE  PIGNORATITIA   ACTIONS. 


[THE  PERSONAL  ACTION  AGAINST  A  CREDITOR  FOR 
RESTITUTION  OP  A  PLEDGE  :•— AND  THE  COUNTER 
ACTION  AGAINST  THE  DEBTOR,] 


[COD.  4.  24.] 


[•^*  Introductory  Note  on  the  place  in  the  Pandects  of  the  title  De 
PiONOBATiTiA  Ac?noNE.— The  subject  of  the  Civil  and  Roman  Dutch  Law 
of  MoBTOAOE  would  be  incomplete  without  the  addition  of  the  title  De 
Pignoratitia  Aciione  here  appended,  and  a  few  words  may  therefore  be 
excused,  to  account — not  for  its  insertion  here— but  its  apparently 
anomalous  separation  in  the  Pandects  from  its  kindred  titles. 

Few  things  in  the  Roman  Law  have  been  more  criticised  and  blamed 
than  the  defective  arrangement  of  the  contents  of  that  great  work  (a 
matter  which,  considering  the  remarkably  brief  time  in  which  it  was 
compiled  and  digested  from  an  enormous  mass  of  materials,  need  excite 
little  surprise),  and  one  seemingly  flagrant  example  of  this  is  certainly 
to  be  found  in  the  separation  of  the  present  title  from  those  of  the  20th  Book 
which  immediately  precede  it  in  this  translation.  It  must  not,  however, 
be  hastily  supposed  that  this  title  has  been  altogether  arbitrarily  misplaced 
in  the  Digest,  or  that  no  system  or  method  in  arrangement  was  followed  by 
Tribonian  and  his  associates.  For  the  present  title  De  Actione  Pignoratitia 
is  foimd  in  its  fitting  place,  judging  from  the  point  of  view  of  the  Roman 
division  of  Contracts  and  Actions,  to  wit,  among  these  **  Personal  actions" 
which  were  based  upon  **  Real  contracts* "  which  (with  digressions  and 
interruptions  which  seemed  convenient)  are  treated  of  in  the  12th  to  the 
16th  Books,  and  followed  in  the  17th,  18th  and  19th  Books  bv  the  actions 
based  on  **  Consensual "  contracts,  which,  in  their  turn,  are  followed  in  the 
20th  Book  by  **  Mortgages,"  placed  there  as  being  obligations  "accessory" 
to  the  actions  previously  treated  of ;  there  being  again  subjoined  to  these 

♦  As  distinguished  from  the  Actio  Ifiijudhecaria  (which  lay  t«  reni) 
available  to  a  creditor  ad  persfcntioitcm  Hfijiothecae  vel  Pignoris^  as  to 
which  see  Lib,  20.  tit,  4.  §  1  et  set/.  Though  the  action  we  have  now  to 
deal  with  is  a  personal  one  {in  peraonam)^  Pledge  itself  is  a  real  contract 
{constans  in  re). 
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some  other  subjects  naturally  linked  together  which  seemed  appropriately, 
or  at  least  conveniently,  to  occupy  the  next  two  Books : — and  a  geneiil 
plan  was  thus  in  the  main  kept  in  view  and  followed  throughout.  With- 
out presuming  to  admire  or  to  blame  the  arrangement  in  question  (from  a 
standpoint  which  looks  back  on  an  archaic  but  an  historically  natural  and 
consistent,  though  now  no  longer  convenient,  classification),  this  explana- 
tion is  at  all  events  meet  to  be  kept  in  view  in  questioning  Hie  wide 
separation  of  matters  so  closely  identified  with  the  subject  of  the  20th  Book 
as  is  the  last  title  of  the  13th— Tr.] 


SUMMARY. 


1.  The  various  kinds  of  Pledge. 
— Definition  of  the  contract  of 
Pledge. — ^Pledge  veiled  by  the  par- 
ties imder  the  title  of  Purchase  ? — 
The  actions  which  arise  from  it. 

2.  To  whom  the  "  direct  " 
action  for  recovery  of  a  pledge  is 
given  ; — whether  to  a  thief  or  tres- 
passer who  has  pledged  another's 
projwrty  ? 

3.  Against  whom  it  Hes  ? — 
Whether  to  the  first  debtor  against 
a  second  creditor  to  whom  a  pledge 
has  been  again  pledged  by  the 
original  ple<^;ee? — What  if  several 
creditors  have  together  received  a 
pledge;  or  if  a  plurality  of  heirs  of 
one  creditor  are  to  be  sued  ? 

4.  This  action  lies  for  the  resti- 
tution of  the  pledge  and  its  acces- 
sions.— What  if  treasure  trove  has 
been  f  oimd  by  the  creditor  on  mort- 
gaged land  ?  Or  if  he  has  recovered 
a  penalty  on  account  of  the  theft  or 
forcible  abstraction  of  a  pledge  ? — 
What  if  the  pledge  has  oeen  sold 
and  the  surplus  price  invested  at 
interest,  or  another  thing  been 
purchased  therewith? 

5.  The  creditor  is  responsible  for 
cidjHi  lata  and  culpa  levia^  but  not 
for  accident. — Whether  also  for 
culpa  leviasimay  as  in  Loan  for  Use  ? 
— On  whom  lies  the  onus  of  proving 
fault  or  accident  ? 

6.  To  give  place  for  this  action 
the  whole  debt  must  be  paid  or  the 
creditor  been  otherwise  **  satisfied." 
— ^What  if  several  persons  are  heirs 
of  one  debtor  (or  creditor),  and  some 


of  them  have  paid  (or  received)  their 
shares  ? — Whether  after  i)ayment 
of  the  principal  the  pledge  can  be 
retained  for  interest  not  yet  paid? 

7.  The  right  of  freeing  the  thing 
&t)m  the  vinculum  of  pledge  (Jus 
luendi  pignoris)  never  prescrioes. 
ISecua  the  right  of  recovering  tiie 
pledge  by  the  Actio  pignoratitia 
after  payment  of  the  debt]. 

8.  Cases  in  which  the  **  direct" 
action  [against  the  pledgee]  is 
given,  although  the  creditor  has 
not  been  paid  or  satisfied. 

9.  The  creditor  cannot  be  com- 
pelled to  sell  the  pledge,  although 
it  would  realise  more  now  than 
after  ; — but  the  debtor  may 
then  sell  it; — ^and  if  the  creditor 
permits  the  thing  to  be  delivered 
to  the  purchaser  on  getting  security 
from  him  for  the  debt,  this  is  rather 
a  matter  of  courtesy  than  necessity. 

10.  The  actio  CONTRARIA  pig- 
noratitia,— Of  the  recovery  of 
necessary  or  useful  expenditure 
from  the  pledger  and  the  retention 
of  the  pledge  on  account  of  neces- 
sary expenditure. — Of  the  repara- 
tion of  loss  sustained  bv  the 
creditor  on  account  of  the  pledge; 
— and  the  recovery  of  damages  on 
various  grounds. 

11.  Both  the  "direct"  and 
"contrary"  forms  of  tiiis  action 
have  place  also  in  hypothecs  when 
the  creditor  has  acquired  by  the 
hypothecary  action  the  possession 
of  the  thing  hypothecated. 
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§  1.  In  our  law  there  are  five  kinds  of  Pignus,  to  wit, 
Conventional,  Legal,  Praetorian,  Judicial,  and  Testamentary. 
Conventional  mortgage  is  contracted  either  by  delivery,  or  by 
bare  agreement,  or  by  pact  confirmed  by  the  Praetor.  Dig.  h.  t. 
fr.  1.  As  it  is  perfected  by  deliveiy  it  is  a  "  real "  contract, 
of  the  class  styled  bonae  Jidei,  whereby  a  thing  is  delivered  to 
a  creditor  in  security  of  a  loan,  on  the  terms  that  on  the  pay- 
ment of  the  debt  or  other  satisfaction  of  it  being  made,  the 
same  identical  thing  is  to  be  returned,  in  specie,  as  stated  more 
at  large  by  the  expounders  of  Inst.  3.  15.  §  ulL  {quib.  mod.  re 
contrah.  obligatio) ;  which  contract  of  pledge,  although  some- 
times disguised  by  the  contracting  parties  under  the  title  of 
Purchase  or  **  Datio  in  Solutmn  "  not  the  less  remains  Pledge 
whenever  the  surrounding  circumstances  point  to  this,  as 
stated  by  Hugo  Grotius  in  the  Responsa  Jurisc.  HoU.  part  8. 
vol.  2.  consil.  177.  But,  as  in  this  title  Pignus  [or  Mortgage] 
is  not  considered  with  reference  to  the  jus  in  re  and  actio 
hypothecaria  thence  arising  to  the  creditor,  but  only  as 
alFording  ground  for  actions  in  personam — namely,  the  actions 
Pignoratitia  directa  and  Pignoratitia  contraria — it  will  be  con- 
venient to  relegate  the  complete  discussion  of  Pledges  and 
Hypothecs  to  Lib.  20  of  the  Pandects,  as  the  proper  place  for 
that,  and  to  confine  ourselves  here  to  the  Actiones  Pignoratitia^. 

§  2.  The  *'  Direct"  Actio  Pignoratitia  is  a  personal  action, 
bonae  Jidei,  competent  to  the  debtor,  and,  generally,  to  one  who 
has  given  a  thing  in  pledge  whether  for  his  own  or  for  another's 
debt ;  for  every  one  may  not  only  bind  himself  personally  by 
becoming  security  but  may  also  bind  his  property  in  pledge  for 
another's  debt.  Dig.  19.  2. /r.  13.  §  ult.  (locati)  ;  Arg.  Dig. 
16.  l./r.  1.  §  1  {ad  senatus  C.  Vellejan.).  Nor  does  it  matter 
whether  he  who  gives  the  pledge  is  the  owner  of  it,  or  an 
emphyteuta,  or  one  having  a  right  of  superficies,  or  a  usufruc- 
tuarj%  or  a  creditor  who  has  pledged  what  had  been  pledged  to 
him,  or  any  other  who  has  such  s^jus  in  re  as  does  not  reject 
the  "  actio  pignoratitia."  Arg.  Dig.  h.  t.  fr.  16.  §  ult.fr.  17 ; 
Dig.  20.  1.  fr.  11.  §  2  {de.  pignor:  et  hypoih.).  And  this 
action  also  lies  in  favour  of  one  who  has  pledged  the  property 
of  another,  and  thereby  bound  the  pledgee  to  its  restitution ; 
whether  he  bound  it  with  the  consent  or  ratification  of  the 
owner  for  his  own  debt  or  for  that  of  a  thjrd  party,  Dig. 
h.  t.  fr.  20,  or  for  a  debt  of  the  owner  himself,  as  his  agent 
authorized  by  mandate,  Dig.  k.  t.fr.  11.  ^ult.fr.  12,  or,  finally, 
whether  he  was  in  the  possession  of  another's  property  as  a  thief 
or  trespasser  and  pledged  it ;  for  although  a  thief  or  trespasser 
cannot  by  pledging  stolen  property  cause  it  to  be  effectually 
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bound  by  riglit  of  pledge  to  the  creditor,  nevertheless  it  was 
considered  equitable  that  an  action  should  be  given  to  him 
for  its  recovery,  because  he  has  an  interest  in  its  restitution 
to  himself  in  order  that  he  may  restore  it  to  the  owner.  Dig, 
h.  t.  Jr.  22.  §  2;  Arg.  Dig.  IS.  6.fr.  15.fr.  16  (cammodati). 

§  8.  This  action  lies  against  a  creditor  who  has  taken 
over  a  pledge  by  agreement;*  or  who  has  received  one  on 
the  understanding  that  money  would  be  given  [lent  on  its 
security],  if  it  happen  that  the  money  is  not  given ;  or  when  the 
condition  of  the  debt  for  which  a  pledge  was  given  has  failed,  and 
so  the  pledgee  never  became  truly  a  creditor.  Dig.  h.  t.fr.  11. 
§  2.  Also  against  a  tutor,  or  curator,  or  agent  [personally], 
to  whom  a  thing  has  been  bound  for  the  security  [of  a  debt] 
of  the  agent's  principal  or  of  the  guardian's  ward ;  Dig.  h.  t, 
Jr.  11.  §  6 ;  also  against  a  master  or  a  father  to  whose  slave 
or  Jilins  fainilias  a  pledge  has  been  delivered  for  a  debt 
<;onnected  with  the  private  peculium  [of  the  slave  or  child]. 
Dig.  h.  t.fr.  28.  §  1.  h.  t.;  Arg.  Dig.  13.  6./r.  3.  §  4.  5  (commo- 
dati).  Not  however  against  a  surety  when  the  debtor  has 
furnished  both  landed  and  personal  security,  if  the  surety  has 
taken  over  the  pledges  or  hypothecs  [from  the  creditor]  and 
discharged  the  debt,!  but  he  must  rather  be  sued  by  the  actio 
MandatL  Dig.  20.  1.  fr.  2.  de  pignor.  et  hypoth.  Nor  does  it 
lie  to  an  original  debtor  against  a  second  creditor,  supposing 
that  property  already  in  pledge  has  been  pledged  again  [by 
the  £rst  creditor],  and  that  the  original  debtor  has  paid  his 
•creditor  what  he  owes  him ;  unless  the  first  creditor  has  ceded 
to  the  firat  debtor  his  right  to  the  '^  actio  pignoratitia  "  against 
;the  second  creditor ;  for,  otherwise,  there  has  been  no  contract 
between  the  first  debtor  and  the  second  creditor,  and  the 
''^pignoratitia  actio  "  should  rather  be  given  to  the  first  debtor 
against  the  first  creditor,  or  the  actio  "  ad  exhibendum  "  [for 
production  in  Court  of  the  thing  pledged]  in  order  that  the 
4;hing  may  be  restored  freed  from  the  **  vinculum  pignoris  "  ; 
Arg.  Dig.. h.  t.  fr.  27.  in  fine,  fr.  13;  but  against  the  second 
creditor  the  **  vindicatio  rei "  or  the  '*  Actio  Publiciana  "  or 
other  like  actions,  which  are  competent  by  common  law  against 
all  third  parties-possessors,  in  virtue  of  the  jus  in  re.  Arg. 
]>ig.  fr.  13.  h.  t.     And  to  this  I  think  Papinian  referred  when 

*  Qui  pignus  ex  contractu  suscepit  Compare  Brunnemannus  Com- 
mentor  ad,  Fand,  13.  7. 11.  num.  1.  2.  and  7.  The  case  of  one  qai  imjmis 
<x  contractu  suscipit  is  not  expressed  in  these  terms  in  the  passage  cited, 
JHg,  h,  t,  fr,  11.  §  2.  Voet  perhaps  refers  here  to  a  surety  who  1ms  taken 
over  a  pledge  from  a  creditor  on  payment  of  the  debt  ior  which  he  had 
stood  surety.    See  Big,  20.  1.  2. 

t  Compare  Pothier,  13.  7.  n.  4.  in  notis. 
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he  wrote  in  Dig.  h.  t.fr,  40.  §  ult.,  that  if  in  the  meanwhile  the 
creditor  has  pledged  the  pignus,  on  the  owner  paying  the 
debt  which  he  owed  secundi  pignoris  retentio  non  reUnquitur, 
namely,  the  right  of  retaining  the  pledge  is  not  left  to  the  second 
creditor,  whose  whole  right  must  be  measured  by  that  of  the 
first  creditor  who  had  been  already  paid,  and  therefore  he  [the 
second  creditor]  when  sued  b}'  the  owner  in  the  action  Rei 
Vindicatio  after  the  dissolution  of  the  first  creditor's  right,  as  if 
he  were  an  unlawful  possessor  of  the  thing  mortgaged,  can  no 
longer  plead  a  right  of  retention.  If  several  persons  have 
together  taken  over  the  pignus  for  the  same  debt,  the  action 
must  be  considered  as  lying  against  each  in  solidum,  as  in  the 
case  of  Commodate ;  for  there  are  considered  to  be  here  also  in 
a  manner  two  [or  more]  persons  liable  (rei)  unless  it  has  been 
otherwise  agreed.*  Arg,  Dig.  13.  6./r.  5.  §  tdt.  in  fine  {commo- 
dati),  junct. ;  Dig.  cod.  tit.  fr.  21.  §  1.  Nor  does  Paulus 
contradict  this  in  Dig.  h.  t.  fr,  20.  §  1 ;  for  he  speaks  only 
of  the  ju^  pignoris  and  of  the  concursus  of  a  number  of 
creditors  in  that,  and  not  of  this  actio  pignoratitia,  and  it  is 
in  that  sense  that  he  asserts  that  all  to  whom  a  thing  has  been 
simultaneously  mortgaged  **  are  equally  circumstanced."!  In 
the  case  of  a  plurality  of  heirs  of  one  creditor,  the  action  is 
only  against  each  for  their  proportionate  shares  of  the  inheri- 
tance, unless  only  one  has  the  power  of  restoring  the  thing,  or 
he  is  sued  on  account  of  his  own  act  and  not  of  that  of  the 
defunct.  Ai-g.  Dig.  13.  6.  fr.  3.  §  3.  fr.  17.  §  2  {commodati). 
Add  the  title  on  Commodate  {Lib.  13,  tit.  6),  num.  3. 

§  4.  This  action  lies  against  the  creditor  for  restoration  of 
the  pignus  together  with  its  fruits,  although  the  plaintiff  be  a 
trespasser.  Dig.  h.  t.  fr.  22.  §  2  (unless  there  has  been  the 
pact  of  antichresis,  as  to  which  see  the  title  de  pignor.  et 
hypoth.  Lib.  20.  tit.  1) :  and  also  of  the  accessions  of  the 
thing  pledged,  among  which  are  alluvium,  a  usufruct  which 
has  accreted  [to  the  proprietorship  of  the  property  mortgaged], 
the  offspring  of  a  pledged  female  slave,  and  the  like,  Arg^ 
Dig.  h.  t.  fr.  18.  §  1 ;  Cod.  8.  25.  fr.  1.  et  tot.  tit.  {de  partu 

♦  Each  of  two  borrowers  {rei,  defendants)  being  liable  in  Commodate- 
(Loan  for  use)  for  the  wJwh  consequences  of  the  fraud  or  negligence  of 
the  other,  and  not  merely  for  a  proportion.     Dig.  13.  6.  5.  §  uU. 

t  That  is  to  say,  concurring  in  the  dates  of  their  respective  mort- 
gages, they  have  equal  rights  in  ^e  pledge  and  the  one  has  no  preferential 
right  over  the  others.  The  words  in  the  Digest  are  8i  pluribtis  res  simtd 
f  ignore  detur^  aequalis  omnium  causa  est  (13.  7.  20.  §  1),  and  the  text 
itself  has  been  transferred  by  Pothier  to  the  title  Qui  potiores  in  pigrtore, 
<f*c.,  Poth.  Pand,  {lib.  20.  tit.  4.),  with  reference  to  the  rule  **Qui  in 
pignore  concummt  tempore,  concumint  jure." 
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pignoiis  et  omni  causa) ;  Dig.  20.  fr.  18.  /r.  29.  §  1  (d^  pignoi\ 
et  hypoth.) ;  and,  finally,  all  that  has  come  to  the  creditor  by 
occasion  of  the  pledge.  Whence,  if  a  treasure  has  been  found 
in  mortgaged  land  without  being  sought  for,*  the  creditor 
keeps  half  of  it,  not  as  creditor  but  by  the  right  of  occupation 
which  the  finder  had,  and  he  is  obliged  to  restore  the  other 
half  as  an  accession  of  the  land.  Dtg.  41.  1.  fr.  68.  §  vlt. 
(de  acqtiir.  rer.  dom,).  And  if  the  creditor  has  recovered  the 
double  or  quadruple  value  or  other  similar  penalty  by  the 
action  "quod  metus  causa"  or  the  "actio  furti,"  on  account 
of  the  pledge  having  been  stolen  or  obtained  from  him  under 
the  influence  of  fear,  he  restores  all  this  to  the  debtor,  merely 
deducting  the  amount  of  the  debt ;  provided  he  sustained  the 
theft  or  fear  from  a  stranger;  for  if  from  the  debtor  himself 
the  penalty  enures  to  his  own  profit,  lest  otherwise  the  debtor 
should  go  unpunished  for  his  offence.  Dig.  h.  t.  fr.  22,  pr.  et 
§  1 ;  Dig.  47.  2.  fr.  15.  pr.  fr.  79  {de  furtis);  Dig.  20.  1.  fr. 
21.  §  tdt.  (de  pignor.  et  hypoth.) ;  Dig.  46.  8./r.  74  {de  solution,). 
If  the  creditor  has  already  sold  the  pignus,  this  action  also  lies 
to  the  debtor  to  recover  from  him  any  damages  {jd  quod 
interest)  he  (the  debtor)  may  have  sustained  if  the  creditor  acted 
fraudulently  in  selling  it.  Cod.  8.  28. /r.  4  {de  distract,  pignor.) , 
and  for  the  restitution  of  whatever  has  been  obtained  by  the  sale- 
beyond  the  amoimt  of  the  debt,  together  with  interest,  if  the 
creditor  has  laid  the  surplus  out  at  interest,  or  converted  it  to 
his  own  uses,  or  made  delay  in  its  restitution.  Dig.  h.  t,  fr.  6- 
§  l./r.  l.fr.  24.  §  2.fr.  pen.  Nor  is  he  discharged  by  making 
cession  to  the  debtor  of  his  own  rights  of  action  against  the  pur- 
chaser of  the  pledge,  or  by  delegating  +  the  purchaser  to  him ;  for 
in  a  sale  made  ex  facto  (or  ex  pacta  according  to  Cujacius)  the 
creditor  contracts  on  his  own  account.  J  Dig.  h.  t.  fr.  pen.  The 
debtor  may  however  demand  to  have  cession  of  these  made  to 
him  by  the  creditor,  to  be  prosecuted  at  the  creditor's  own  risk. 
Dig.  k.  t.  fr.  24.  §  2,  unless  no  blame  is  imputable  to  the  latter 
for  his  being  unable  to  obtain  the  price  of  the  pigims  from  the 
purchaser ;  for  in  such  case  the  loss  will  fall  not  on  the  selling 
creditor,  but  on  the  debtor.    Dig.  20.  5.  fr.  9.  de  distract,  pignor. 

*  For  if  a  person  finds  a  treasure  in  another's  land  datd  oyerd  the 
whole  belongs  to  the  owner  of  the  land,  under  a  constitution  of  Leo,  Cod. 
10.  15,  enacted  in  order  to  restrain  the  avarice  of  treasure  huntera  Trea- 
sure found  in  public  land  belongs  half  to  the  Fisc,  and  half  to  the  finder. 
By  treasure,  thesaurus,  is  meant  money  buried  beyond  the  memory  of  man 
and  which  has  no  owner. 

t  DdeyatiOy  a  kind  of  novation,  consisting  in  the  substitution  of  a 
new  debtor  to  one's  creditor. 

J  **  Suum  negotium  gerat ; "  id  est,  is  acting  for  his  own  interest  and 
not  as  agent  of  the  debtor. 
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Plainly,  if  the  creditor  has  purchased  another  thing  with 
the  surplus,  this  is  not  in  the  same  position  as  the  price,  nor 
•can  the  debtor  follow  up  this,  but  only  the  money,  unless  it 
has  been  otherwise  agreed.  Cod.  8.  28.  fr.  ult.  {de  distract, 
jngnor.). 

§  5.  For  the  rest,  the  creditor  is  responsible  not  only  for 
fi*aud  and  gross  fault  {dolus  et  cxdpa  lata)  respecting  the  thing 
pledged,  but  also  for  slight  fault  (cid/pa  levis),  because  here  the 
object  [of  the  contract]  is  mostly  the  benefit  of  both  parties ; 
Big.  60.  17.  fr.  28.  de  reg.  juris;  Dig.  18.  6.  fr.  5.  §  2 
(cominodati) ;  Inst.  3.  15.  §  lUt.  (quib.  niod.  re  contrah.  oblig.) ; 
whether  it  be  a  fault  of  omission,  as  when  rights  of  servitude 
due  to  a  pledged  land  have  been  lost  by  the  creditor  s  non-user 
and  negligence,  IHg.  h.  t.fr.  15,  or  one  of  commission,  as  when 
he  has  cut  down  trees  in  the  mortgaged  land,  thrown  down 
buildings,  debilitated  pledged  slaves  by  cruelty,  or  has  cor- 
rupted and  compelled  them  to  commit  oflFences.  Cod.  4.  24. 
fr.  7  (h.  t.) ;  Dig.  h.  t.  fr.  24.  §  ult.  He  is  not  liable  for 
fortuitous  accident,  unless  this  has  been  expressly  or  tacitly 
agreed  for ;  and  to  this  pertains  the  convention  that  the  debtor 
is  to  be  discharged  by  the  loss  of  the  pledge.  Cod.  h.  t.  fr.  5. 
Jr.  6;  Instit  B.  15.  §  ult.  {quib.  mod.  re  contrah.  oblig.).  And 
so  neither  is  he  responsible  for  culpa  levissiina;*  unless  the 
pledge  was  given  for  the  benefit  of  the  creditor  only ;  and  so 
Pignus  is  [in  this  respect]  like  Commodate ;  and  this  I  think 
is  what  Ulpian  meant  in  Dig.  h.  t.  fr.  18.  §  1.  when  he  wrote 
**  Venit  autem  in  hac  actione  et  dolus  et  culpa  y  Ut  in  cominodato: 
venit  et  custodia — (supply)  *  ut  in  commodato,'  vis  major  non 
•venit "  [i.e.,  **  within  the  scope  o^  this  action  are  fraud  and 
fault  as  in  Commodate :  also  responsibility  for  due  custody, 
as  in  Commodate,  but  not  vis  major  "].  And  to  such  a  case, 
in  which  only  the  advantage  of  the  creditor  is  the  object  of  the 
pledge,  I  think  must  be  restricted  the  rescript  of  Diocletian 
;and  Maximian  in  Cod.  8.  14.  fr.  19  {de  pignor.  et  hypoth.), 
which  contains  the  opinion  of  Ulpian  almost  in  his  own  words; 
for  they  say,  sicut  vim  majorem  jngnorum  praestare  a'editor  non 
Juxbet  necesse;  ita  dolum  et  cidpam^  sed  et  custodiam,  exhibere 
-cogitur  [**  a  mortgage  creditor  is  not  responsible  for  vis  major, 
but  is  responsible  for  fraud  and  fault  and  even  for  custody  "]. 
Thus  Ulpian's  intention  appears  to  have  been  only  to  show 
that  there  is  nothing  peculiar  in  Pledge  in  respect  to  liability 
for  culpa,  as  we  find  in  Mandate,  tutorial  administration  and 

*  Modem  Jurists  deny  that  the  Roman  law  recognised  any  distinction 
^tween  culpa  levi»  and  culpa  levissima. 
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the  like,  but  that  the  ordinary  rule  of  law  must  be  observed 
which  we  find  stated  in  Dig.  13.  6.  /r.  5.  §  2  (commodnti) , 
namely,  that  whether  one  is  responsible  for  culpa  lata  or  culpa 
ievis,  or  even  culpa  levissifna,  depends  on  whether  the  contract 
has  in  view  a  benefit  to  the  giver,  or  to  the  recipient,  or  to 
both.  Although  therefore  it  is  true  that  in  Commodate  it 
very  frequently,  but  in  pledge  rarely  happens  that  the  benefit 
is  to  the  recipient  alone,  yet  Ulpian  meant  that  Commodate 
and  Pignus  have  this  in  common,  that  in  both  of  them,  when 
A  benefit  to  both  of  the  contracting  parties  was  contemplated, 
neither  would  be  responsible  for  more  than  culpa  levis ;  but 
that  whenever  either  the  loan  or  the  pledge  had  been  con- 
tracted for  the  sake  of  the  recipient  only,  any  damage 
occasioned  by  the  **  slightest "  fault  should  be  recovered  in  the 
case  of  either  contract.  And  this  view  is  the  more  probable 
inasmuch  as  Gains  also  makes  the  same  comparison  between 
Commodate  and  Pignus  with  respect  to  the  responsibility 
for  levis  cidpa  when  the  loan  has  been  contracted  for  the 
benefit  of  both,  though  no  one  can  have  any  doubt  but  that 
pledge  more  frequently,  and  loan  more  rarely,  involves  an 
advantage  to  each  of  the  contracting  pailies.  Dig.  18.  6.  fr. 
18.  inp7\  vers.  ut.  si  utriusqtie  {Commodati).  Cujacius  lib,  19. 
4)bseir.  24.*  Now  the  advantage  of  the  creditor  alone  is  in 
view  when  not  the  debtor  himself  but  a  third  party  on  his 
behalf  gives  the  pledge,  for  although  it  was  also  given  in  the 
interest  of  the  debtor,  as  otherwise  he  perhaps  would  not  have 
got  credit,  nevertheless  if  you  regard  the  contract  which  now 
is  not  between  the  creditor  and  the  debtor,  but  between  the 
creditor  and  the  third  party  who  has  come  forward  to  give  the 
pledge,  it  will  appear  to  have  been  given  in  the  interest  of  the 
creditor  alone,  and  not  also  of  the  third  party  who  gave  it  and 
who  sues  by  the  actio  pignoratitia.      Fui-ther,  although  the 

*  It  may  be  well  to  note  that  Pothier  in  his  notes  to  the  text  of  the 
Digest  quoted  above,  venit  autem  in  hac  adicms  et  dolus  et  culpa y  ut  in 
commodato;  venit  et  custodia;  via  major  non  venit,  Dig,  13.  7. /r.  13.  §  1. 
has  as  follows: — *'  In  this  indeed  pignus  agrees  with  commodaium,  that  a 
creditor,  e<^ually  with  a  lender,  is  responsiole  not  only  for  fraud  but  for 
cidpcL,  and  is  equally  bound  for  vigilant  custody.  But  in  this  respect  they 
•diner,  namely,  that  culpa  is  to  be  estimated  dinerently  in  commodate  than 
in  pledge.  For  the  slightost  neghgence  [leviaaima  negligentidyja  imputed 
for  ctdpa  in  commodate;  but  it  is  otherwise  in  pledge.  Whence  also, 
although  responsibility  for  custodia  exists  in  both  contracts,  nevertheless 
more  [i.e.,  a  stricter  degree  of  custodial  is  exacted  in  commodate  than  in 
pledge.  Thus  this  lex  is  reconciled  with  Dig.  13.  6.  fr.  2.  and  the  amend- 
ment of  the  text  proposed  by  Noodt,  who  would  read  it  thus  :  V^enit  in 
hac  actione  et  dolus  et  culpa  ;  AT  in  commodato  venit  et  custodia,  vis  major 
non  venit,  therefore  seems  tmnecessary.'*  Poth.  Pand.  Just.  13.  6.  n.  16. 
note  (a). 
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proof  of  "  culpa  '*  lies  on  the  debtor  suing  for  a  lesion 
occasioned  to  the  pledged  article  by  the  fault  of  the  creditor, 
as  being  plaintiff  and  the  party  alleging  an  affirmative,  Arg, 
Cod.  2.  1.  fr.  4  {de  edendo) ;  Dig.  22.  3.  /r.  18.  §  1  {de  probat.), 
nevertheless,  if  the  creditor  alleges  that  the  thing  has  been  lost 
or  has  perished  by  accident,  the  laws  impose  upon  him  the 
necessity  of  proving  the  loss  by  manifest  proofs.  Cod,  h.  t. 
(4. 24)  fr.  6  ;  Arg.  Dig.  19.  2.  fr.  9.  §  4  {locaH).  See  Berlichins 
eonclus.  pract.  'part  1.  conclvs.  37.  num.  18.  19.  20 ;  Hugo 
Grotius  Mamid.  ad.  jurisprud  HoU.  lib.  3.  cap.  8.  num.  9.  10. 
and  others  mentioned  there  in  Groenewegen's  notes.  Sim. 
Van  Leeuwen  Cens.  Foi\  part  1.  Uh.  4.  cap.  10.  num.  11.  Add 
the  title  ad  leg.  Aquil.  {lib.  9.  tit.  2)  mnn.  20. 

§  6.  There  is  no  room,  however,  for  this  *'  direct"  action 
unless  the  whole  debt  has  been  paid  to  the  creditor,  or  to 
another  by  his  desire ;  or  unless  it  is  owing  to  himself  that  it 
has  not  been  paid  or  other  satisfaction  made  to  him : — and  the 
action  does  not  lie  if  only  a  part  of  the  debt  has  been  paid. 
Dig.  h.  t.  fr.  9.  §  3 ;  //•.  11.  §  2.  €«  §  5 ;  Dig.  h.  t.  fr.  20.  §  2. 
although  a  personal  debt  has  been  ipso  jure  divided  among 
several  heirs  of  the  debtor  or  creditor,  and  one  of  them  has 
paid,  or  received,  liis  share  of  the  debt ;  inasmuch  as  the  power 
remains  to  the  other  heirs  of  the  creditor  who  were  not  yet 
paid,  of  retaining  and  selling  the  whole  pledge,  on  their  oflfer- 
ing  to  the  debtor  what  he  paid  to  their  co-heir,  and  vice  versa  ; 
for  pledge  is  indivisible.  Cod.  8.  32.  fr.  1.  fr.  2  {si  unus  ex 
pluribxis  heredibus  dcbitoris  vel  cred.  paH  suam  solv.  vel  accept.) ; 
Cod.  8.  31. /r.  1.  2  {de  lidtione  pignoris) ;  Dig.  h.  t.fr.  11.  §  4; 
Dig.  21.  2.  fr.  66  {de  eviction.).  If  tiie  principal  sum  has 
already  been  paid,  but  not  the  interest,  then,  if  the  pledge 
was  bound  for  the  principal  only,  on  that  being  paid,  there  is 
scope  for  the  actio  pignoratitia,  and  the  pledge  cannot  be 
retained  for  the  interest.  Dig.  h.  t.  fr.  11.  §  3.  For  though 
retention  of  a  pledge  which  has  been  bound  for  another  cause 
is  indeed  admissible  for  the  principal  sum  due  on  a  debt  not 
secured  by  mortage.  Cod.  8.  27. 1,  unic.  {etiam  pro  chirographario 
debito  pignus  retin.  jfosse),  this  does  not  equally  apply  to  the 
interest  due  on  such  unsecured  debts;  Cod.  4.  32./r.4  (d€  usuris); 
and  no  change  has  been  made  in  this  respect  by  the  said  I.  unic 
(8.  27),  for  as  it  contains  a  new  law  it  receives  strict  interpre- 
tation, and  that  is  not  to  be  considered  as  prohibited  which  is 
not  expressly  amended  by  it.  If  the  pledge  has  been  bound 
for  interest,  its  retention  is  allowed  until  payment  has  been 
made  of  the  full  interest,  whether  due  under  the  stipulation  or 
promised  by  a  nudum  pactum :  for  as  it  began  to  be  due  at 


Digitized  by  LjOOQIC 


debtor's  action  for  restitution  of  a  pledge.    477 

least  naturaliter,*  and  so  might  have  been  retained  when  paid, 
it  follows  that  there  should  be  the  right  of  retaining  a  pledge 
bound  for  the  interest  and  still  with  the  creditor.    Dig,  h.  t,  fr. 

11.  §  3 ;  Cod.  4.  82.  fr.  4  {de  usuris) ;  Cujacius  Lib.  5.  observ. 
28.  In  what  ways  satisfaction  may  be  made  to  the  creditor  in 
order  that  the  vinculum  pignoris  may  terminate  and  the  "  actio 
pignoratitia "  arise  may  be  understood  from  the  modes  in 
which  pledge  or  hpyothec  is  dissolved,  as  to  which  see  the 
title  quib.  mod.  pignvs  vel  hypoth.  solv.  {Lib.  20.  tit.  6). 

§  7.  This  right  of  paying  the  debt  in  order  to  recover  the 
pledge,  and  therefore  to  release  it  from  the  nexus  of  pledge  {luere 
pignus)  cannot  be  prescribed ;  although  Bachovius,  Neguzantius, 
and  others  mentioned  by  Vinnius  hold  diflferently,  and  even 
Vinnius  himself,  Select,  quaest.  lib.  2.  cap.  6.  chiefly  on  the 
ground  that  every  personal  action,  and  every  right,  and  there- 
fore also  both  ihe  jus  luendi  pignoiis  and  the  actio  pigno^'atitia 
prescribe  in  thirty  or  forty  years,  although  the  prescribing  party 
has  neither  Justus  titulus  nor  bona  fides.  Cod.  7.  89./r.  3.  fr.  4 
(de  praescript.  30.  vel  40.  annor.)  ;  Cod.  7.  40. /r.  1.  §  1  {de 
mtnali  except.).  This  reason  is  not,  however,  of  much 
weight,  for  that  definition  respecting  the  prescription  of 
rights  and  actions  only  has  scope  when  there  are  prescriptive 
periods  fitly  applicable  to  the  case.t  Arg.  Cod.  8.  45. 
Jr.  21  (de  eviction.),  which  in  our  case  they  are  not.  That 
this  may  appear  the  more  plainly  it  is  necessary  first  to  under- 
stand what  it  is  *^ pignus  lucre,**  what  is  ^'pignoris  luitio,** 
and  what  is  the  **jus  luendi  ** ;  especially  as  I  apprehend  that 
the  "jus  luendi  pignoris  "  and  the  right  of  instituting  the 
"actio  pignoratitia ''  are  confounded  and  taken  for  the  same 
thing,  while  really  these  two  are  widely  different.  Luere  I 
pignus  is  to  liberate  a  thing  bound  in  pledge  or  hypothec  from 
that  bond,  whether  by  in  feet  paying  the  debt  for  which  it  is 
bound,  or  by  satisfying  the  creditor  in  any  other  way,  in  order 
that  its  owner  may  have  it  free  to  himself,  or  that  it  may  be 
transferred  and  passed  to  another  without  incumbrance,  Instit. 

12.  20.  §  5.  (de  legatis),  Cod.  6.  42, /r.  6  (de  fideicommissis) ,  in 
the  same  way  that  a  son  liberates  (luit)  his  father,  or  a  father 
his  son,  or  even  as  one  liberates  himself  from  the  quasi  pledge- 
right  by  which  he  is  bound  to  a  person  who  has  ransomed  him 

•  As  a  natural  obligation,  though  not  enforcible  by  law  as  a  civil 
obligation. 

t  Qucties  termini  hahiles  praeacripfionis  inveniuntur.  In  the  text  cited 
it  was  decided  that  where  a  person  had  possessed  by  purchase  for  30 
years  a  freeman  sold  to  him  as  a  slave,  prescription  coiud  not  be  opposed 
to  the  purchaser's  claim  against  his  yendor  for  damages  for  eviction. 

X  Luere,  literally  to  wash  out  or  purge. 
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from  capture  by  the  enemy.  Dig.  49.  15.  Jr.  16  (de  captivis 
et  postlim.) ;  Dig.  49.  16.  fr.  8  (de  re  vdlitari).  And  those 
debtors  effect  this  luition  of  the  [nexus  of]  pledge  who  are 
in  possession  of  the  thing  mortgaged,  and  have  no  need 
for  any  "repetitio"  [recovery  of  it]  nor  for  the  **  actio 
pignoratitia "  ;  as  when  they  have  only  hypothecated  it,  the 
possession  not  having  been  transferred  to  the  creditor ;  as  also 
do  those  who  are  not  the  debtors,  inasmuch  as  it  is  certain 
that  the  jus  pignoris  ceases  by  payment  of  the  debt,  Dig.  46.  8. 
fr,  43  (de  soluiionibus)  :  Inst.  8.  30.  pr.  (quib.  mod.  toUitur 
oblig.)y  but  payment,  and  therefore  also  the  luitio  pignoris  can 
be  made  not  only  by  the  debtor,  but  also  by  another  either 
under  the  debtor's  direction,  or  without  his  knowledge,  or 
against  his  will :  those  non-debtors  however  so  paying  and 
liberating  the  pignus  do  not  on  that  account  have  a  right 
to,  nor  can  they  institute  the  actio  pignoratitia,  inasmuch  as 
this  action  arises  from  contract,  and  there  had  been  no  contract 
by  the  strangers  so  paying  for  the  debtor.  Whence  also  it 
follows  necessarily  that  the  jus  luendi  pignoHs  itself  does  not 
arise  ex  contractile  but  rather  is  of  its  nature  open  to  any  one, 
even  when  the  person  **  luens  "  is  not  bound  by  any  contract. 
Not  to  say  that  even  a  legal  pignus,  which  is  not  constituted 
by  human  convention,  but  by  law,  may  be  liberated  (lui). 
And  therefore,  just  as  every  one  may  use  a  public  road, 
so  also  is  it  allowable  to  any  one  to  liberate  (lu£re),  a 
pignus  by  payment,  who  chooses  in  this  way  to  do  the 
debtor*s  business  (debitoris  negotia  gerere  vult),  as  any  one 
may.  These  things  being  premised,  I  say  that  the  jits 
luendi  pignoris  can  never  prescribe,  although  the  "  actio 
pignoratitia  *'  can  prescribe  in  thirty  years  computed  from 
the  time  when  the  debt  has  been  paid  or  the  creditor 
been  otherwise  satisfied  and  the  faculty  of  instituting  the 
actio  pignoratitia  for  recovery  of  the  pledge  has  thus  arisen. 
A  ground  is  advanced  by  some  in  support  of  tliis  opinion 
which  indeed  is  weaker  and  properly  confuted  by  Vinnius,  to 
wit,  that  the  actio  pignoratitia  can  in  no  way  be  considered  to 
have  arisen  before  the  whole  debt  has  been  paid  or  been 
satisfied,  but  **  prescription  does  not  run  against  those  who  are 
under  disability  to  sue."  For  as  regards  this  maxim,  it  only 
holds  when  one  is  disabled  by  law  from  sueing,  and  not  also 
when  it  depends  on  his  own  will  to  do  those  things  after  the 
doing  of  which  he  is  then  not  deprived  of  the  power  of 
exercising  the  right  of  action.  Nor  can  it  be  aptly  contended 
that  the  [right  to  the]  actio  pignoratitia  does  not  arise  until  the 
debt  has  been  paid ;  for  it  rather  had  already  arisen  at  the 
time  of  constituting  the  pledge,  in  primo  actu,  as  the  expression 
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is>  and  was  only  suspended  in  respect  of  the  second  step,  or 
the  actaal  institntion  of  the  suit,  which  requires  the  precedent 
payment  of  the  debt ;  in  the  same  way  as  also  happens  in 
EmtiO'Venditio,  for  a  purchaser  can  only  sue  by  the  action  ex- 
einpto  after  he  has  himself  first  on  his  own  side  implemented  the 
contract  by  having  paid  the  purchase  money  and  done  all  other 
things  which  have  by  him  to  be  performed  in  accordance  with 
the  nature  of  the  contract  or  the  pacts  annexed  to  it,  Dig.  19. 1. 
fr.  18.  §  8./r.  25  (de  act.  empH) ;  Arg.  21.  1.  fr.  25.  §  ult.  (de 
aedil  edict.),  although  both  parties  acquired  the  right  of  action 
at  the  time  the  sale  was  perfected  by  mutual  consent.  Arg^ 
Inst.  8.  23  (de  obUg.  ex  consensu) ;  Inst.  3.  24.  pr.  (de  empt. 
venditione).  It  the  more  strengthens  our  view  [viz.,  that  the 
**  jus  luendi"  never  prescribes]  that  things  of  mere  faculty  do 
not  admit  of  prescription,  so  far  as  and  inasmuch  as  they  are 
things  of  mere  faculty.  Dig.  48.  11.  fr.  2  (de  via  publica  et 
itinere  publ.).*  It  is  to  no  purpose  to  labour  to  prove  that 
this  ^^ pignoris  Initio**  is  not  a  matter  of  mere  faculty.  **I 
may,"  Vinnius  says  t  on  this  text,  **  use  my  own  chamber,  and 
I  am  not  deprived  of  my  right,  although  I  have  not  used  it 
during  the  hngissimum  tempus ;  X  nevertheless  this  right  of 
mine  is  not  therefore  a  matter  of  mere  faculty ;  for  if  another 
has  used  my  property,  and  I  have  thus  been  prevented  from 
using  it,  usucaption  proceeds.  Similarly,  although  every  one 
has  the  right  of  building  as  high  as  he  pleases  on  his  own 
land,  when  there  is  no  statute  to  the  contrary,  and  although  he 
has  not  exercised  this  right  during  the  space  of  thirty  years 
he  does  not  therefore  lose  the  right  of  raising  his  building ;. 
nevertheless  this  is  not  a  matter  of  mere  faculty,  for  if  a 
neighbour  has  prevented  you  from  increasing  the  height  of  your 
building  and  since  then  you  have  not  built  during  the  time 
limited  for  prescription,  a  prescription  of  servitude  proceeds 
against  you."  But,  taking  these  as  examples,  I  also  say  that  a 
debtor  may  offer  payment  to  his  creditor  at  any  time,  even  after 
the  longest  period  [of  prescription]  after  the  time  when  the 
pignus  was  first  constituted,  in  order  that  the  thing  bound  for 


♦  This  text  in  the  Digest  lays  down  a  very  important  principle  in 
these  words :  Viam  publicam  popidm  non  utendo  amittere  non  potest^  **  The- 
public  cannot  lose  the  right  of  using  a  public  way  by  non-user."  To- 
which  must  however  be  added  this  qualification,  tliat  a  private  person 
can  prescribe  against  a  public  right  of  way  by  actual  and  positive- 
]K>S8e88ion  for  40  years,  Cod.  7.  39.  4,  as  noticed  by  our  author  further  on. 
So  a  rieht  is  not  lost  merely  by  passive  inaction  on  the  part  of  the  party 
entitled  to  it,  but  is  lost  when  to  this  is  added  active  enjoyment  by  another.. 

t  Select.  Quaeat.  Lib.  2.  cap.  6.  p.  286  (Ed.  1653). 

X  The  term  of  the  **  longest  prescription/'  30  or  40  years. 
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the  debt  may  thus  be  liberated  from  that  nexus  of  pledge 
which  hitherto  endured  for  such  a  principal  obligation  as  in 
consequence  of  payment  of  interest  by  the  debtor  or  other 
acknowledgment  had  not  prescribed.  But  if  the  debtor  has 
tendered  the  debt  to  the  creditor  in  order  to  free  the  pignus, 
and  he,  having  accepted  what  was  tendered,  does  not  restore 
the  pledge — either  alleging  (in  good  or  in  bad  faith)  that  the 
thing  was  not  pledged  to  him  but  was  his  own,  or  retaining  the 
liberated  pledge  with  him  in  consequence  of  his  not  having 
been  asked  to  return  it — the  debtor  then  by  the  prescription 
of  thirty  years  will  lose  all  right  of  reclaiming  by  the  actio 
pignoratitia  the  thing  which  was  formerly  bound  by  the  nexus 
of  pledge,  but  which,  now  liberated  by  payment  of  the  debt, 
the  creditor  has  since  then  possessed  for  full  thirty  years  as  his 
own  or  at  least  with  the  intention  of  having  to  himself.  Now, 
in  no  other  respect  is  what  is  said  in  the  said  fr.  2.  de  via 
jrnbl,  et  itinere  pub.  [Dig.  43.  11.  2],  viz.,  that  "the  people 
cannot  lose  [the  right  of  using]  a  public  road  by  non-user,"  a 
matter  of  mere  faculty  than  when  no  act  has  afterwards  inter- 
vened, and  nothing  been  done  whereby  the  use  is  prevented ; 
for  if  any  one  has  used  a  public  way  as  his  own  property,  has 
built  on  it,  sowed  on,  planted,  or  fenced  it,  or  in  any  other  way 
obstructed  it  so  as  to  prevent  the  public  from  passing  there, 
and  from  that  time  a  period  of  forty  years  has  elapsed  without 
the  people  opposing  or  vindicating  the  use  of  the  road,  I 
suppose  no  one  will  doubt  that  then  the  public  have  by 
prescription  lost  the  use  of  that  public  way,  for  no  right,  public 
or  private,  arising  from  whatsoever  cause  or  in  whatsoever 
<5apacity,*  which  has  become  extinct  by  a  silence  of  forty  years, 
can  be  afterwards  put  forward.  Cod,  7.  89.  fr.  4  in  med.  {de 
praescript.  80.  vel  40.  annor.).  The  consequence  of  which  is 
that  we  may  say  that  no  less  is  the  raising  the  height  of  our 
house,  the  use  of  one's  own  propert}^  or  the  tuition  of  a  pledge, 
«  matter  of  mere  faculty  than  the  use  by  the  public  of  a  public 
road;  and  prescription  must  be  admitted  or  denied  in  the 
same  way  in  these  cases  as  in  the  use  of  a  public  road,  in 
accordance  with  what  has  been  already  said.  And  certainly  if 
we  do  not  determine  the  matter  in  this  way,  but  consider  with 
Vinnius  and  others  that  the  **ju8  luendi  pignons "  can  be 
prescribed,  I  should  wish  to  be  informed  what  advantage  or 
right  the  creditor  would  acquire  from  such  prescription ;  for 
any  prescription  is  a  nullity  from  which  no  benefit  can  arise  to 
the  party  prescribing.  This  may  consist  either  in  liberation 
from  a  debt  or  in  the  acquisition  of  another's  property.     It 

*  **  Ex  quacunque  causd  vel  quacunque  persona,** 
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will  certainly  be  readily  perceived  that  no  liberation  from  a 
debt  arises  to  the  creditor,  when  one  considers  that  the  party 
prescribing  is  not  the  debtor  but  the  creditor  to  whom  it  is 
due,  and  to  whom  it  must  be  paid  in  order  that  the  "  actio 
pignoratitia  "  may  be  given  against  him.  If  you  say  that  the 
creditor  is  thus  freed  from  the  "  actio  pignoratitia,"  this  will 
either  be  because  the  thing  has  simply  been  freed  from  the 
vinculum  piffnoris,  or  because  the  dominium  directum  or  utile  of 
the  thing  pledged  had  moreover  been  transfen^ed  to  the  creditor. 
If  only  because  the  jus  pignoris  has  vanished,  the  prescription 
would  rather  obstruct  than  benefit  the  creditor;  that  right 
being  extinct  from  which  alone  retention  of  the  thing  mortgaged 
was  competent  to  him  ;  and  consequently,  as  being  subsequently 
an  unlawful  holder  (iniquus  detentor)  without  any  title  or  colour 
of  possession  or  detention,  he  could  be  efficaciously  sued  in  the 
actions  flowing  from  the  right  of  ownership,  by  a  debtor  who 
has  thus  far  not  lost  his  own  right  of  ownership  by  that 
prescription.  If,  after  thirty  or  forty  years  have  elapsed  from 
the  time  the  pledge  was  first  bound,  the  ci^editor  has  acquired 
the  thing  by  right  of  ownership,  and  you  contend  that  it  is 
thereafter  to  remain  with  him  for  ever,  the  prescription  and 
acquisition  will  not  be  one  of  a  right  but  of  a  corpus  [of  a 
corporeal  and  not  an  incorporeal  thing],  and  then  it  will  have 
to  be  explained  how  prescription  of  that  corpus  could  be 
perfected  by  one  who  is  not  a  **  possessor  "  in  either  good  or 
in  bad  faith.  For  grant  it  that  neither  **  Justus  titulus*'  nor 
"bonA  fides**  is  required  for  the  ** praescriptio  longissimi 
temporis,"  nevertheless  I  imagine  no  one  will  deny  that 
continuous  "  possession  *'  *  is  required  for  prescription  of 
corporeal  things.  But  what  **  possession,"  pray,  has  a  creditor 
of  a  pledge  ? — who,  so  far  as  pertains  to  usucaption  or 
prescription,  is  considered  a  mere  detentor  and  not  a  possessor 
of  the  thing  pledged.  Dig,  6.  1.  /r.  9  {de  rei  vindic.),  and  as 
ministering  to  the  usucaption  or  prescription  of  another's 
''possession";  seeing  that  the  possession  is  indeed  said  to 
pass  to  him  so  far  as  it  is  a  natural  [or  corporeal]  one,  Dig. 
h.  t.fr.  36.  §  l./r.  37;  Dig.  41.  2./r.  37.  (de  acquir.  vel  amitt 
possess,),  but  by  no  means  to  the  effect  of  usucaption  or 
prescription,  in  respect  of  which  the  debtor  himself  is  said  to 
''possess,"  Dig,  41.  3./r.  16.fr.  33.  §  4  (de  usurp,  et  usucap.^ ; 
Dig.  41.  2. /r.  1.  §  15.  fr.  36  {de  acquir.  vel  amitt.  possess.). 
That  those  only  can  acquire  dominium  by  prescription  without 
a  "just"  commencement,  who  possess  for  themselves  rather 
than  for  another,  has   been  aptly  enounced   in   Cod.  7.  39. 

*  /8c.  in  a  juristic  sense,  and  as  opposed  to  mere  physical  detention. 
C.P.  1 1 
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/r.  2  (de  praescript.  30.  vel  40.  annor.),  where  the  Emperors 
emphatically  say,  "  The  owners  of  lands  are  badly  treated  if 
such  a  prerogative  be  given  to  precarious  possessors*  that  they 
[the  latter]  are  not  allowed  to  be  disturbed  after  forty  years 
have  run  from  whatever  cause;  for  the  lex  Constantiniana 
enacts  that  a.  [lawful]  commencementt  is  not  required  from 
those  possessors  who  possess  for  themselves  rather  than  for 
others.  But  those  are  not  properly  called  **  possessors  "  who 
so  hold  [the  property]  that  they  must  pay  the  accustomed  rent 
for  this  very  holding  of  it.  Therefore  no  one  who  comes  to 
the  possession  as  a  lessee  {conductor)  can  by  holding  another's 
property  for  any  length  of  time  (diu)  usurp  to  himself  the  right 
of  proprietorship ;  nor  are  the  owners  driven  to  the  alternative 
of  either  losing  what  they  have  given  on  lease,  or  excluding 
those  who  might  be  advantageous  tenants  for  them,  or  of 
annually  making  public  protestation  of  their  ownership."  And 
much  the  same  is  said  concerning  einphyteutae  in  Cod.  eod,  tit. 
de  praescript,  80.  vel  40.  an.fr.  7.  §  nit.  But  the  same  reason 
which  applies  in  the  case  of  tenants  and  emphyteutae  who  have 
held  for  more  than  forty  years  the  lands  leased  to  them,  also 
finds  scope  in  the  case  of  a  creditor  holding  a  pledge  for  so 
long ;  for  a  debtor  also  would  be  badly  treated  if  creditors  were 
vested  with  such  a  prerogative  that  after  the  lapse  of  forty 
years  he  could  not  sue  them  for  restitution  [of  the  pledge]  on 
offering  payment  of  what  he  owes,  and  so  would  be  compelled 
either  to  give  up  a  desirable  and  indulgent  creditor  in  order 
prematurely  to  get  back  the  pledge,  and  then  to  search  for  a 
new  creditor — often  difficult  to  find — or  to  make  public  pro- 
testation of  his  ownership  annually  to  prevent  his  losing  it* 
Meanwhile  it  is  gratuitously  advan'ced  by  opponents  [of  our 
view]  that  the  action  to  reclaim  a  thing  held  precario  I  does  not 
endure  beyond  thirty  years  :  whereas,  on  the  contrary,  the  fact 
rather  is  that  prescription  does  not  run  so  long  as  the  person 
who  received  it  animo  precario  [that  is,  as  a  tenant-at-will] 
continues  to  hold  it  with  this  intention  [i.e.,  as  the  property  of 
another,  held  during  that  other's  pleasure,  and  not  held 
adversely  to  him  as  the  holder's  own  property].  Arg.  Cod. 
7.  89.  /r.  2.  in  pr.  {de  praescript.  30.  vel  40.  annor.) ;  and  it 


^  •*  Precarious  possessors" ;  i.e.,  tenants-at-will.  Precariumy  loan  or 
occuparcy  during  tne  pleasure  of  the  lender  or  owner;  which  is  distinct 
in  Koman  Law  from  Commodatum  or  Loan  for  Use  (as  well  as  from 
Mutuum  or  Loan  for  Consumption),  whether  applied  to  moveables  or  to 
immoveable  property. 

t  /.f.,  a  possession  based  on  j'uetus  titulus  or  title  i-eoognised  by  the 
law,  and  bond  fides. 

X  See  note  iupra. 
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[prescription]  only  begins  [to  run]  from  the  time  he  deter- 
mined to  possess  it  no  longer  in  precano,  but  as  his  own 
although  mala  fide,  and  is  to  be  perfected  by  his  no  longer  hold- 
ing the  thing  by  precarious  right,  but  as  a  male  fide  possessor. 
That  this  also  obtains  in  pledge  has  been  already  shown.  Our 
opinion,  which  is  confirmed  by  the  practice,  is  also  maintained 
by  Andr.  Gayl.  lib.  2.  observ.  18,  Bronchorst  enant.  cent.  4. 
assert.  4,  Mynsingerus  cent.  1.  observ.  16.  in  fine,  Wissenbach 
ad  Pand.  vol.  1.  disput.  40.  num.  32.  Add  the  excellent  dialogue 
of  Bogerius  on  this  question  in  tractatu  tractatuum,  torn,  17. 
fol.  49.  verso. 

§  8.  Sometimes  the  ** direct"  ax^tio  pignoratitia  is  given 
to  the  debtor  before  the  creditor  has  been  paid  or  satisfied ; 
for  example,  when  one  has  received  a  pledge  on  the  under- 
standing that  he  would  lend  money  which  he  has  not  after- 
wards given.  Dig.  h.  t.  fr.  11.  §  2 ;  Cod.  8.  88.  fr.  1.  2  {si  pig. 
convert,  num.  pecun.  secuta  non  sit) ;  as  also  when  a  creditor 
has  misused  a  pledge  or  prevented  the  debtor  from  exercising 
his  right  in  the  thing  pledged,  or  does  not  produce  it  to  the 
debtor  when  equity  clearly  requires  its  production.*  In  these 
cases  the  action  is  afforded  not  so  much  for  restitution  of  the 
pledge  as  rather  for  the  id  quod  interest  [or  damages].  Dig.  h.  t. 
fr.  tdt.  pr.,  and  perhaps  also  to  give  security  for  restoring  the 
thing  uninjured.  Arg.  Dig.  h.  t  fr.  16 ;  Hugo  Grotius 
Manvd.  ad.  Jurisprud.  Holl.  lib.  8.  cap.  8.  num.  15. 

§  9.  The  creditor  cannot  however  be  compelled  by  this 
action  to  sell  the  pledge,  although  much  less  is  due  than  can 
be  obtained  by  such  sale  and  the  pledge  might  be  sold  for 
much  more  now  than  afterwards  ;  but  rather  he  who  gave  the 
pledge  may  sell  it  in  order  with  the  money  received  to  pay 
w;hat  he  owes ;  the  creditor  being  then  obliged  to  exhibit  the 
mortgaged  thing  to  intending  purchasers  if  it  be  a  moveable, 
and  the  debtor  must  give  the  creditor  sufficient  security  for  his 
indemnity.  Dig.  h.  t.  fr.  6.  Certainly,  it  is  rather  an  office 
of  courtesy  (humanitas)  than  of  necessity  for  the  creditor  to 
permit  a  thing  sold  by  the  debtor  to  be  delivered  to  the 
purchaser  before  payment  of  the  debt,  on  security  being  given 
to  him  by  the  purchaser  for  a  portion  of  the  price  corresponding 

*  As  when  a  debtor  had  mortgaged  a  piece  of  land,  and,  being  after- 
wards about  to  build  upon  it,  a  neighbour  raised  a  question  as  to  its 
extent,  and  thus  made  it  necessary  for  the  debtor  to  produce  his  title 
deed ;  and  in  consequence  of  its  non-production  by  the  creditor  when 
called  upon,  the  debtor  sustained  loss ;  in  which  case  the  creditor  was 
held  to  be  responsible  for  the  damage  or  id  quod  interest  sustained  by  the 
debtor  through  its  non-production.    Dig.  h,  t,  fr,  ult. 

Ii2 
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to  the  amount  of  the  debt  to  be  paid  to  himself.  Arg.  Dig.  h.  t. 
20.  6./r.  8,  pr.  Cod.  8.  14. /r.  6  (de  pignor.  et  hypoih.). 

§  10.  The  contraria  actio  pignoratitia  is  given  to  the 
creditor  for  the  recovery  of  necessary  expenses ;  and  retention 
of  the  pledge  is  permitted  for  these  after  payment  of  the 
principal  debt ;  for  such  expenses  increase  the  principal  and 
are  to  be  computed  in  the  amount  of  the  debt.  Dig.  h.  t.fr.  8, 
pr.  Cod,  8.  14.  fr.  6  (de  pignar.  et  hypoth.).  Now  it  is  con- 
sidered necessary  expenditure  if  a  creditor  when  selling  a 
pledge,  being  unable  to  effect  a  sale  otherwise,  has  covenanted 
in  duplum*  in  the  event  of  eviction,  and,  eviction  having 
followed,  has  been  compelled  to  pay  this,  Dig.  h.  t.  fr.  22.  §  uU. 
By  this  action  also  **  useful  expenditure  "  (sumptus  utiles)  is 
recovered,  provided  it  does  not  bear  too  heavily  on  the  debtor, 
^'for  as  Uie  creditor's  liability  for  fraud  and  culpa  does  not 
suffer  him  to  be  neglectful  of  the  thing  pledged,  so  also  is  he 
debarred  from  making  it  such  that  its  recovery  would  be 
oppressive  {gravis)  to  the  debtor,**  [as,  by  so  greatly  improving 
the  subject  pledged,  say  a  large  farm,  by  **  useful  **  but  not 
"necessary**  expenditure,  as  to  make  it  a  matter  of  extreme 
difficulty  for  the  debtor  to  redeem  it  by  reimbursing  the 
creditor  in  the  expenses  of  such  improvement — Tr]  .  **  And 
therefore  the  judge  will  consider  these  [expenses]  with  a  view 
to  such  a  moderate  regulation  of  them  that  neither  a  fastidious 
debtor  nor  an  oppressive  creditor  shall  be  listened  to." 
Dig.  h.  t.  fr.  25,  junct.  Dig.  6.  1.  fr.  88.  de  rei  vindicate 
As  respects  the  losses  which  a  creditor  has  suffered  through  a 
defect  in  the  thing  pledged,  these  also  are  recoverable  by  this 
action ;  it  being  however  free  to  a  debtor  who  was  ignorant  of 
the  defect  (vitium)  to  relinquish  the  thing  to  the  creditor  as  a 
noxa,\  Dig.  h.  t.  fr.  31.  This  action  also  embraces  [the 
recovery  of]  id  qiwd  interest  [i.e.,  damages  already  suffered 
and  loss  of  future  profits] ,  [in  such  cases  as]  when  brass  has 
been  pledged  as  gold,  or  when  the  property  of  another,  or 
what  has  been  already  bound  to  another,  has  been  given  in 
pledge  to  the  creditor,  he  being  ignorant  of  the  fact;  and 
[i.e.,  in  which  cases  the  crime  of  StellionateJ  is  committed), 
Dig.  h.  t.  fr.  1.  §  ult.  fr.  16.  §  1,  Dig.  46.  1.  fr.  54  {de  fide- 
jussor.),  or   when    the  creditor,   on    the  understanding    that 

♦  See  the  title  on  eviction,  &c.,  in  lib.  21.  tit.  2.  §  28. 

t  For  the  meaning  of  this  term  see  lib.  9.  tit.  2  {ad  legem 
Aquiliam)  and  lib.  9.  tit.  4  (de  noralibua  actionibtis). 

X  That  is  to  say,  that  the  debtor  is  in  such  cases  liable  to  the  actio 
pignoratitia  {contraria)  notwithstanding  that  he  is  also  hable  in  the  action 
for  Stellionate  (or  cheating),  as  to  which  see  Dig.  47.  20.  Dig.  13.  7. 
fr.  16.  {  1.  has  **et  quamvis." 
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he  was  immediately  to  receive  his  money,  which  the  debtor 
had  then  produced,  from  the  debtor,  has  returned  the  pledge, 
and  he  (the  debtor)  has,  in  pursuance  of  some  pre-arranged 
fraudulent  plan,  withheld  the  money,  and  no  payment  has 
followed ;  *  Dig.  h.  t,  Jr.  8,  or  when  gold  had  been  shown  as 
what  was  about  to  be  pledged,  or  even  been  given,  and  brass 
has  afterwards  been  substituted.  Dig.  h.  t.  fr.  1.  §  1.  fr.  86. 
If  the  debtor  has  asked  the  pledge  in  loan  from  the  creditor^ 
returnable  on  demand  {precario  rogaverit),  or  has  hired  it  from 
him,  and  does  not  restore  the  possession,  he  will  be  liable  on 
this  account  in  the  contraria  actio.    Dig.  h.  t.  fr.  22.  §  8* 

§  11.  Although  the  Actiones  Pignoratitiae  "directa"  and 
**  contraria  *'  arise,  strictly  speaking,  from  the  contract  of 
pledge  completed  by  delivery  of  the  thing  pawned,  nevertheless 
it  has  to  be  mentioned  that  they  also  have  scope  in  hypothec, 
after  the  creditor  has  acquired  possession  by  the  **  actio 
hypothecaria ; "  because  then  the  thing  is  considered  to  have 
passed  into  the  case  of  pledge-proper  (pignu4i  in  specie).  For 
which  reason  a  person  who  has  let  houses  on  lease  is  liable  in 
the  actio  pignoratitia  for  injury  done  by  his  fault  to  the 
[tenant's]  ^'invecta  et  illata"  after  they  have  been  seized 
for  rent, — as  may  be  gathered  from  Dig.  89.  2.  fr.  88.  fr.  84 
{de  damno  infecto.). 

*  The  rendering  of  this  sentence  is  rather  a  condensed  paraphrase 
than  a  translation,  but  the  sense  and  scope  of  it  is  preserved. 
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LIB.  XXI.  TIT.  I. 

DE  AEDILITIO  EDICTO,  ET  REDHIBITIONE, 
ET  QUANTI  MINORIS. 


WAERANTT.— THE  PURCHASER'S  REMEDIES  FOR 
DEFECTS  IN  THINGS  SOLD. 


[COD,  LIB.  4.  TIT,  68.] 


SUMMARY. 


l\*  Introductory  Note  by  Translator.] 


1.  The  Aediles, — ^Purcliasers  are 
to  be  warned  of  the  defects  (vitia 
aut  morhi)  in  things  sold,  and  of 
the  nationality  of  slaves,  or  ou^ht 
themselves  to  stipulate  respecting 
these.  The  law  if  a  "pestilent 
farm"  has  been  sold?— K)r  only 
the  fertile  portions  of  land  which 
however  cannot  be  separated  from 
sterile  portions?  Whether  one  is 
liable  who  knowingly,  or  unknow- 
ingly, conceals  a  servitude  or  tribute 
an^cting  a  land? 

2.  The  meaning  of  "morbus," 
**  vitium,"  and  **  jumenta." 

8.  The  Actio  Redhihitoria  and 
Actio  Quanti  minoris  are  available 
on  account  of  the  vendor*s  reticence 
[as  to  a  latent  defect  in  the  thing 
sold]; — also  if  the  vendor  craftily 
speaks  obscurely ;  but  not  if  he 
warns  the  purchaser  by  acts  and 
facts  [which  speak  for  themselves]. 


These  actions  also  lie  both  on  a 
verbal  statement  by  the  vendor, 
and  on  a  formal  stipulation : — 
For  what  statements  and  to  what 
extent  the  vendor  is  responsible  ? — 
Whether  for  words  of  commendation 
and  puffing  ? 

4.  To  whom  the  "Bedhfl)itory 
Action  "  is  given  ?  against  whom  ? 
and  for  what  defects  of  the  principal 
thing  or  its  accessories  ?—^e  law 
if  a  plurality  of  things  are  sold,  or 
a  "  pair  of  horses,"  and  one  of  them 
has  a  defect. — ^What  expenses  t^e 
purchaser  recovers  besides  the  price, 
and  what  he  has  to  render  to  the 
vendor? — ^What  if  the  thing  sold 
has  been  mortgaged  in  the  interim  ? 

5.  The  ^^  Actio  Quanti  minoris  :*^ 
what  it  is. — How  the  value  is  to  be 
assessed  if  a  plurality  of  things 
have  been  sold  for  one  lump 
price? — Our  Usages. 


Digitized  by  LjOOQIC 


WARRANTT.      PURCHASER'S  REMEDIES  FOR  DEFECTS.      487 


6.  Within  what  time  the  actions 
**  Bfdhibitoria**  and  **  Quanti  min^ 
o»t«"  must  be  instituted. — The 
Redhibitory  action  can  only  be 
brought  once ;  but  the  actio  Quanti 
minoris  repeatedly. — ^Whether  the 
institution  of  one  of  these  actions 
exhausts  the  right  to  institute  the 
other? 

7.  How  these  actions  are  to  be 
prosecuted  when  there  is  a  plurality 
of  purchasers  or  vendors,  or  a 
plumlity  of  heirs  of  one  purchaser 
or  vendor? 

8 .  These  actions  do  not  lie  pending 
the  condition  of  a  conditional  sale. 

—Nor  on  account  of  a  trifling 
defect. — ^Whether  on  account  of 
defects  supervening  after  the  sale  ? 
— and  how  it  is  to  be  determined 
whether  they  are  antecedent  or 
subsequent  to  it?— Whether  on 
account  of  vices  of  disposition  {yitia 
animi)  ? — Whether  on  account  of 
patent  defects  ? 

9.  These  actions  fail  if  the  pur- 
chaser knew  of  the  defects. — Know- 
ledge of  the  defect  by  a  master  or 
servant,  principal  or  a^ent. — ^Whe- 
ther the  purchaser  is  presumed  to 
have   had  knowledge  of  them  if 


he  is  a  person  of  professed  skill 
(arti/ex)? 

10.  Whether  knowledge  or  igno- 
rance on  the  part  of  the  vendor  is 
to  be  regarded  ? — ^What  if  the  ven- 
dor had  contracted  generally  that 
he  would  not  be  responsible  for 
defects  or  disease? — ^What  if  he 
contracted  specially  against  liability 
for  some  particular  defect  ? 

11.  Other  cases  enumerated  in 
which  these  actions  fail. — Subse- 
quent recovery  from  the  defect. — 
Effect  of  the  manumission  of  a  slave 
[or  of  the  loss  of  a  thing  purchased] ; 
— ^and  of  payment  of  the  price  after 
discovery  of  the  defect. — ^Whether 
these  actions  have  place  in  Donation 
and  Lease  ? — ^When  by  Our  Usages 
an  action  lies  on  account  of  defects : 
— [Warranty  of  horses.  Cattle  for 
slaughter]. 

12.  Of  the  actio  in  factum  for 
castration  of  a  slave. — The  action 
for  damage  occasioned  by  keeping  a 
dog,  or  a  boar,  &c.,  where  there  is 
a  public  way. — Why  the  a^tio  de 
dejectisy  in  the  case  of  the  death  of 
a  free  man,  was  given  only  for  60 
aurei :  and  this  action  for  200  ? 


f  •.•  **  The  object  of  this  Edict  is  to  meet  the  tricks  of  vendors,  and  to 
furnish  a  remedy  to  any  purchasers  who  have  been  deceived  by  them.  And 
even  though  the  vendor  was  ignorant  of  the  matters  for  which  the  Aediles 
required  him  to  be  answerable,  nevertheless  he  must  be  held  liable.  Nor  is 
this  inequitable,  for  he  could  have  informed  himself  of  them,  and  it  makes 
no  difference  to  the  purchaser  whether  he  was  deceived  through  the 
vendor's  fraud  or  his  ignorance."  Dig,  A.  t,  fr,  1.  §  2.  **  Three  actions 
arise  from  this  edict :  two,  namely  the  Actio  Redhibitoria  and  the  Actio 
QnAirri  Minoris,  from  the  first  section  of  the  Edict  which  makes  no  men- 
tion of  fraud  on  the  vendor's  part  (as  is  evident  from  its  terms) ;  and  by 
the  last  clause  commencing  with  the  words  *  Hoc  amplius,*  &c.,  a  third 
action  is  given  against  a  vendor  who  has  knowingly  and  fraudulently 
dissembled  some  defect  in  a  subject  sold.  What  this  last  action  embraced 
is  not  now  known,  but  it  is  probable  that  it  lay  to  compel  the  vendor  to 
compensate  in  soh'dum  the  whole  loss  which  a  purchaser  sustained  by 
any  defect  or  'vitium*  in  a  slave  sold  by  him  which  he  had  concealed 
from  his  vendee,  and  that  it  is  alluded  to  in  Cod.  de  Aedilit,  act.  fr.  1.** 
Pothier  Pand.  21.  1.  num.  2.  et  3.  The  Actio  Redhibitoria  is  defined 
by  Pothier  as  **  an  action  given  on  certain  grounds  against  a  vendor  in 
favour  of  a  purchaser  who  is  prepared  to  return  the  thing  sold,  to 
compel  the  vendor  to  relieve  him  of  the  obligation  of  the  sale,  and  to 
restore  the  pric^."  **  Rtdhihcre*^  as  defined  in  h.  t,  fr.  21,  is  **  to  cause 
that  a  vendor  may  have  back  what  he  had**  (where  the  word  **have," 
Jiahere,  has  the  technical  signification  of  **to  obtain  undisputed  and 
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undisturbed  possessioD,"*  **  to  receive  with  effect,"  aod  to  be  entitled  to 
retain  a  thing  and  to  have  a  right  of  action  for  itf).  The  Actio  QjJAurn 
MINORIS  is  defined  by  Potbier  as  *'  an  action  given  to  the  purchaser  against 
the  vendor  to  compel  the  latter  to  remit  or  restore  the  difference  between 
the  price  of  the  thing  sold  and  what  the  purchaser  would  have  bought  it 
for  had  he  known  of  tne  defect  in  it."  It  is  also  called  Actio  A  estimator  ia, 
but  is  distinct  from  and  is  not  to  be  confounded  with  the  action  of  the 
same  name  which  arises  from  the  contractus  aestimatorius  treated  of  in  lib, 
19.  tit.  3.  That  the  action  Quanti  Minoris  was  embraced  in  the  Aedilitian 
Edict  is  clear  from  what  is  said  of  it  in  the  course  of  this  title  of  the  Digest, 
though  in  the  fragment  of  the  Edict  preserved  to  us  by  Tribonian  he 
seems  to  have  accidentally  omitted  what  related  to  it.  (Potbier  Pand. 
h,  t,  num.  4.  et  in  notis.) 

A  portion  of  the  Edict  relates  properly  to  a  different  matter,  namely 
the  safety  of  the  public  roads  (of  wnich  the  Aediles  had  the  superintend- 
ence) and  the  provisions  made  with  respect  to  injuries  occasioned  by 
persons  negligently  having  ferocious  beasts  on  roads  or  paths  frequented 
by  the  public.  This  subject  is  treated  of  by  our  author  m  the  last  para- 
graph of  the  present  title.  It  is  connected  with  the  Law  of  Torts  which  is 
the  subject  of  lib.  9.  of  the  Digest. 

The  modifications  which  Uie  piincipal  subject  of  this  important  title 
has  undergone  in  the  Law  of  Scotland  (the  sister  of  the  Boman  Dutch 
Law)  are  tersely  stated  by  Erskine  thus  : — **  It  was  reckoned  one  of  the 
naturalia  of  this  contract  fPurchase  and  Sale]  by  the  Roman  Law,  that  if 
the  goods  bought  had,  at  the  time  of  the  sale,  a  latent  fault  or  insufficiency 
not  easily  discoverable  by  the  buyer,  and  of  that  kind  that  he  would  not 
have  purchased  the  goods  at  any  rate  had  he  known  it,  the  buyer  was 
entitled,  at  any  time  within  six  months  after  the  delivery,  to  sue  for  the 
recovery  of  the  price,  bjr  the  actio  redhihiUtria,  upon  ms  returning  the 
goods  to  the  seller.  This  action  is,  by  our  usage,  limited  to  the  special 
case  where  the  buyer,  in  a  few  days  after  th^  goods  have  been  delivered  to 
him,  offers  them  badk  to  the  seller ;  for  otherwise  it  is  presumed,  from  the 
buyer's  silence,  either  that  he  hath  passed  from  all  objections  to  the  sale, 
or  that  the  insufficiency  has  happened  after  the  goods  came  to  his  posses- 
sion. If  the  insufficiency  was  of  a  slighter  kind,  it  was  lawful  for  the 
buyer,  by  the  actio  quanti  minoris,  to  have  sued  for  the  recovery  of  as 
much  of  the  price  as  exceeded  what  he  might  have  reasonably  given  for 
the  subject  had  he  known  the  defect.  But  as  no  action  is,  by  our  usage, 
competent  for  setting  aside  sales  on  account  of  the  disproportion  of  the 
price  to  the  value  of  the  commodity,!  it  may  well  be  doubted  whether  the 
buyer  would,  in  consideration  of  its  insufficiency,  be  entitled  to  the  abate- 
ment of  any  part  of  the  price." — ^Erskine's  Institutes  of  the  Law  of  Scotland, 
Boi>k  3.  tit.  3.  §  10. 

The  terms  of  the  portions  of  the  Edict  which  have  survived  to  us  in 
extracts  from  the  worKs  of  Ulpian  and  Paulus  will  be  found  in  Dig.  h.  t, 
fr.  LSI;  fr.  37 ;  /r.  36.  pr.  et^d;  fr.  19.  §  5 ;  fr.  25.  §  9 ;  fr.  40.  §  1 ; 
fr.  41 ;  and  its  main  provisions  respecting  sales  are  thus  summarised  by 
Heineccius: — **In  the  first  chapter,  relating  to  the  sale  of  Slaves  or 
Mancipia :  the  Aediles  provided  (1)  That  the  vendor  should  certify  to  the 

•  **  Obtinere  sine  interpellatione."    Dig.  50.  16.  fr.  188. 

t  Dig.  50.  16.  fr.  164.  §  2.  and  Ibid.  fr.  143.  And  confer.  Pothier, 
oO.  16.  num.  106.  note  {b).  The  ** having"  must  be  not  merely  natural, 
but  juridical  possession. 

t  [As  to  which  see  lib,  18.  tit.  5.  De  resdndenda  vtnditioue,  et  quaudo 
licent  ab  empiione  discedtre.'] 
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pm'chaser  whether  there  is  any  disease  or  defect  (rnorhtis  vitiumve)*  in  the 
mancipium ;  whether  a  slave  be  a  runaway,  a  loiterer  {erro)yf  or  has 
not  been  freed  from  7?oxa  [I'.c,  liability  to  be  surrendered  to  one  in  satis- 
faction of  dama^^e  or  delict  committed] .  (2)  That  all  these  must  be  dedared 
openly  and  straightforwardly  {palam  rede)  at  the  time  of  the  sale.  (3)  That 
if  the  mancipium  has  been  sold  contrary  thereto  or  if  there  has  been 
anything  done  contrary  to  what  has  been  verbally  stated  or  solemnly 
covenanted,  the  Redhibitoiy  action  will  be  given  by  the  Aediles  to  the 
purchaser  and  all  interested.  (4)  That  if  the  purchaser  [or  his  agent  or 
any  of  his  household]  has  deteriorated  the  mancipium  [either  physically 
or  morally,  as  by  corrupting  his  disj)osition,  or  in  any  way  whatever,  Dig, 
h,  t  fr,  23  andfr,  25.  §  5.— 5?R.],  or  if  there  has  been  any  accession  to  the 
sale,  all  this  is  to  be  made  good  or  restored  to  the  vendor. {  (5)  That  the 
vendor  should  also  declare  whether  a  slave  has  committed  a  capital 
crime,  or  done  anything  tending  towards  his  own  death,  or  been  sent  to 
the  arena  to  fight  with  beasts.  (6)  Also  that  the  nationality  of  the  slave 
be  not  dissembled,  nor  an  old  hand  sold  as  a  novice. '*S—Heiuecciu8 
Elementa  Fund,  h,  t,  num,  52.  The  last  clause  of  this  head  of  the  Edict 
commencing  **  Hoc  amplius  *'  has :  **  Further,  if  any  one  be  shown  to  have 
knowingly  and  fraudulently  sold  contrary  to  these,  we  will  mve  an  action." 
The  second  head,  the  words  of  which  will  be  found  in  l)ig,  h,  t.  fr.  38. 
§  5,  provides  that  the  defects  Imorhi  et  vitial  of  horses  and  the  like  {jumenta) 
should  be  declared,  and  that  jumenta  should  be  delivered  as  hand- 
somely equipped  as  they  were  for  the  purpose  of  the  sale :  failing  either 
of  which  an  action  will  be  given  within  sixty  days  for  restitution  of  the 
trappings,  or  redhibition  of  i^Q  jumenta  ;  and  the  redhibitory  action  within 
six  months  for  the  redhibition||  oijumetita  on  account  of  morbus  or  vitium; 
or  the  actio  quantimijioriawiihm  one  year : — And  lastly,  **itjument(i  have 
been  sold  as  a  pair  and  one  of  them  ought  to  be  redhibited,  we  will  give 
an  action  for  the  redhibition  of  both." — Tr.] 

§  1.  The  Aediles  were  of  three  kinds :  originally  two  were 
created  from  among  the  Plebs  who  had  charge  of  the  public 
buildings  in  which  all  the  Plebiscita  were  kept,  Dig.  1.  2.fr. 
21  {de  oHgine  jiuis) ;  afterwards  others  were  added,  chosen 
from  the  Patres,  and  called  Cinides,  because  they  had  their 
seats  in  curule  chairs  of  ivory,  and  rode  as  **  majores  magistra- 
tus  *'  in  four-horsed  curule  chariots,  as  Festus  mentions.  Add 
Brissonius  Aiitiquit.  lib.  3.  cap.  16.     To  these  Caesar  added 

•  Morbus  is  a  temporarily  bodily  illness:  vitium  a  permanent  bodily 
impediment.     Dig.  50.  16.  fr.  101.     In  this  Edict  however  they  are  used 
Dig.  h,  t.  fr.  1.  §  7.  and  Heineccius  Elementa  h.  t.  n,  53. 
about, 


t  One  who  wanders  about,  wastes  his  time,  and  returns  home  late. 
Dig.h.t.fr.n.^U. 

X  Heineccius  adds  (but  the  words  are  not  in  the  Edict  as  quoted  in 
the  Digest) :  **  And  if  any  thing  be  not  restored,  double  the  value  of  what 
is  not  returned  is  to  be  given." 

§  For  the  former  are  less  simple  and  docile  and  more  difficult  to  adapt 
to  the  services  and  habits  of  their  masters.     Dig.  h.  t.  fr.  37. 

II  The  actual  words  here  are  ine^mptis  faci/ndis;  literally  **to  make 
them  unbought,"  i.e.,  for  such  a  dissolution  of  the  sale  as  if  it  had  never 
taken  place:  and  so  Heineccius  has  **  Instituta  redhibitoria  [actio']  omnia 
in  integrum  reatituantur,  quasi  non  facta  sit  emtio  venditio,"  A.  t.  num.  65. 
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two  others  who  had  charge  of  the  public  provisions,  and  were 
called  the  **  Cereales  Aediles  "  from  Ceres.  Compare  Rosinus 
Antiquit,  Rom.  lib.  7.  cap.  24.  25.  The  Aediles  published, 
among  other  things,  an  Edict  respecting  sales,  ordering  that 
vendors  should  point  out  to  purchasers  any  latent  "  morbus  " 
or  "  vitium  "  in  a  thing  for  sale  ;  and  failing  this,  purchasers 
might  themselves  stipulate  for  the  absence  of  any  morbus  or 
vitium.  Dig.  h.t.fr.  1.^1;  Dig.  21. 1.  fr.  81. 82.  These  pro- 
visions had  scope  not  only  in  respect  to  slaves  and  beasts  of 
burden,  but  also  in  sales  of  immoveables,  as,  for  example, 
farms  (fundi).  Dig.  h.  t.fr.  l.fr.  49.  Whence,  if  a  pestilent 
farm,  infected  with  noxious  and  deadly  herbs,  was  sold  to  a 
purchaser  ignorant  thereof,  he  might  claim  "redhibition," 
[namely,  to  return  the  thing  and  have  back  his  purchase 
money],  according  both  to  a  response  [of  Ulpian]  and  a  rescript 
[of  Diocletian  and  Maximian].  Dig.  h.  t.  fr.  49 ;  Cod.  h.  t. 
(4.  68) /r.  pen.  {de  aedilit.  action.).  Similarly,  if  lands  drained 
with  labour  and  expense*  are  so  apportioned  among  the  partners 
who  have  contributed  to  their  drainage  that  each  should  have 
a  certain  extent  of  sterile  land  in  proportion  to  the  acreage  of 
good  land,  and  one  has  sold  only  the  fertile  acres  in  that 
district,  which  however  were  not  separable  from  useless  lands, 
it  would  be  free  to  the  purchaser  either  to  retain  the  price  not 
yet  paid  or  to  sue  by  the  "  Redhibitory  Action  "  for  resolution 
of  tiie  sale.  Responsa  Juriscons.  HoU.  part  1.  consil.  202. 
Further,  if  a  tribute  or  servitude  imposed  on  land  sold  has 
been  concealed,  redhibition  is  not  indeed  allowed  on  that 
account,  but  the  '*  Actio  Quanti  Minoris"  is  given  [for  the 
recovery  of  as  much  of  the  price  as  exceeded  what  he  might 
reasonably  have  given  for  the  subject  had  he  known  of  the 
(burden  or)  defectt],  Dig.  h.  t.  fr.  61,  or  he  may  retain  a  pro- 
portionate part  of  the  price  if  it  has  not  yet  been  paid,  as  if 
the  contract  were  still  unimplemented  on  the  part  of  the 
vendor.  Dig.  h.  t.fr.  25.  §  ult. ;  Dig.  19.  l.fr.  41  {de  act  emt.) ; 
Leeuwen  Cens.  For.  part  1.  lib.  4.  cap.  19.  num.  15 ;  Grotius 
Manud.  ad  Jurisprud.  HoU.  lib.  3.  cap.  15.  num.  21.  22 ;  Re- 
sponsa Jurisc.  HoU.  part  2.  consil.  122.  But  we  must  remem- 
ber with  respect  to  the  concealment  of  a  servitude  or  tribute  due 
from  a  tenement  sold,  that  the  purchaser  is  only  liable  if  he 
had  knowingly  concealed  it,  Dig.  19.  1.  fr.  1.  §  1.  fr.  21.  §  1. 
fr.  39. /r.  41  {de  act.  emt),  or,  being  ignorant  of  it,  nevertheless 
had  sold  the  land  as  being  "  optimus  et  maximus,'*l  Dig.  18.  1. 


•  And  thus  reclaimed  from  marsh  for  purposes  of  cultivation. 

t  Quoted  from  Erskine's  Institutes,  3.  3.  10. 

t  Free  from  all  servitudes.      See  Dig,  60.  16.  fr,  90.  fr.  126.  fr. 
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fr,  69  {dt  contrah.  empt.) ;  whereas  he  is  liable  for  other  latent 
defects  (vitia)  even  though  he  was  ignorant  of  them.  Ant. 
Matthaeus  de  auction,  lib.  1.  cap.  8.  num.  26.  There  was  this 
peculiarity  in  the  sale  of  slaves,  that  it-was  required  of  the 
vendor  to  state  a  slave's  nationality  when  selling  him,  because 
most  generally  the  nationality  of  a  slave  was  an  inducement  or 
deterrent  to  purchasers.  For  slaves  were  presumed  to  be  good 
or  bad,  according  as  one  nation  or  another  to  which  they 
belonged  bore  a  better  or  a  worse  character.  Dig.  h.  t.fr.  31. 
§21. 

§  2.  Although  disease  {morbus)  differs  from  defect  (vitium) 
as  a  species  from  a  genus,  according  to  what  has  been  said  by 
Aulus  Gellius  on  the  authority  of  Labeo,  and  by  Ulpian  on  the 
authority  of  Sabinus,*  Dig.  h.  t.  fr.  1.  §  7 ;  Gellius  noctium 
Attic,  lib.  4.  cap.  2 ;  nevertheless  in  this  Edict  of  the  Aediles 
the  law  of  both  morbus  and  iitium  is  the  same,  and  it  is 
probable  that  [as  Ulpian  thinks]  they  used  both  terms  in  the 
same  sense  and  inserted  both  words  merely  in  order  to  remove 
any  doubt.  Dig.  h.  t.  fr.  1.  §  7.+  And  although  strictly 
speaking  the  word  jumenta  refers  to  animals  broken  in  for 
riding  {dorso  domantur),  as  horses,  asses,  mules,  elephants, 
and  does  not  embrace  oxen,  for  these  are  broken  to  the  yoke 
(collo  domantur),  yet  the  Edict  was  extended  to  the  latter  and 
also  to  other  cattle.    Dig.  h.  t.fr.  88.  §  1.  4.  5.  6. 

§  8.  If  the  subject  sold  be  found  to  have  any  defect  (vitium 
m&i'busve),  two  actions  are  available  in  that  behalf;  the  one 
called  the  "  Actio  redhibitoria,*'  and  the  other  the  "  Quanti 
minoris  aestimatori."  For  although  the  action  **  ex  emto " 
also  lies  for  redhibition  on  account  of  vitia  in  things  sold,  Dig. 
h.  t.fr.  19.  §  2.  infine ;  Dig.  19. 1.  fr.  11.  §  8  {deactionib.  empti), 
the  Aedilitan  actions  are  not  therefore  useless,  for  they  often 

*  As  Voet  has  not  explained  these  terms  it  may  be  convenient  to 
subjoin  the  sense  in  which  they  were  understood  by  the  jurisconsults 
Labeo  and  Sabinus  as  given  by  A.  Gellius.  **  Morbus  is  an  unnatural 
habit  of  the  body  which  impairs  its  use.'* — [The  Digest  adds — **  for  that 
end  for  which  nature  has  given  us  bodily  health."]  **  It  affects  the  body 
either  in  whole,  as  in  the  case  of  consumption  or  fever,  or  in  part,  as  in 
the  case  of  blindness — [the  Dig,  adds,  though  congenital]— or  lameness: 
on  the  other  hand,  a  stammerer,  a  horse  given  to  kicking,  are  Htiosi 
but  not  morhosu  All  morbi  are  tn'tiay  though  a  vitium  is  not  necessarily 
a  morbus.^*  Nod.  Attic,  in  loc  cit.  For  the  reason  given  by  our  author, 
the  distinction  between  morbus  and  vitium  was  of  Httle  value  for  legal 
purposes.  Modestinus  defines  them  in  Dig,  50.  16.  101.  thus:  '* Morbus 
signifies  a  temporary  bodily  infirmity  (imbecilitas) :  vitium  a  permanent 
bodily  defect." 

t  Heineccius,  Elementa,  part  4.  §  63,  and  Pothier,  Pand.  h.  t.  num. 
10.  note  (c). 
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offer  a  more  complete  remedy,  especially  when  given  in  duplum 
[i.e.f  for  double  value]  in  case  of  contumacy,  Dig.  h.  t.fr.  28. 
§  4.  fr.  45 ;  and  also  because  it  is  not  infrequent  for  several 
actions  to  "  concur  "  [i.e.,  to  be  simultaneously  available]  on 
account  of  the  same  matter.  Both  of  these  [Aedilitiau]  actions 
are  allowed  after  the  death  but  not  after  the  manumission  of  a 
slave.  Dig.  h.  t.fr.  AT.  pr.  §  1.  And  though  they  are  more 
especially  competent  on  the  ground  of  reticence  in  respect  of 
"  morbus,  or  vitium,"  and  **  nationality,"  yet  they  are  also  com- 
petent in  respect  of  either  a  verbal  representation  or  a  solemn 
promise  or  stipulation  ;*  as  when  a  vendor  has  affirmed  the 
existence  of  some  good  qualities,  skill,  or  virtues  in  the  subject 
sold,  which  are  wanting,  or,  on  the  other  hand,  the  absence  of 
some  '*  vitia  "  which  exist,  as  for  example,  if  he  had  said  that 
a  slave  was  not  a  gambler  or  was  not  a  thief  [he  being  so]. 
Dig.  h.  t.fr.  18.  pr.  et%%  seqq.fr.  19  pr.  et%%  seqq. ;  Dig.  19. 
l./r.  18.  §  4  (d€  act.  empti.);  Hugo  Grotius  manud.  ad  Juris 
prud.  HoU.  lib.  3.  cap,  15.  num.  89.  40.  It  is  considered 
"  reticence  "  [i.e.,  a  keeping  back  of  that  which  ought  to  be 
revealed]  when  one,  for  the  purpose  of  deceiving,  either  speaks 
obscurely  or  insiduously  dissembles  something.!  Dig.  18.  !• 
fr.  43.  §  ult.  (de  contrah.  einpt.) ;  Cabailinus  de  AedUit.  edicto, 
cap.  2.  num.  27.  Wherefore  the  Edict  of  the  Aediles  also 
provided  that  everything  which  had  to  be  pointed  out  to  the 
purchaser  palam  recte  prommcientur — "  should  be  stated  openly 
and  straightforwardly."  Dig.  h.  t.  fr.  1.  §  1.  On  the  other 
hand,  the  vendor  is  considered  to  have  warned  the  pur- 
chaser when  he  has  sold  a  slave  in  chains ;  because  then  the 
fact  speaks  for  itself  much  more  plainly  than  if  he  had  said  in 
words  that  the  slave  was  in  vincidis.  Dig.  h.  t.  fr.  48.  §  8. 
But  in  holding  the  vendor  to  his  word  or  solemn  promise,  what 
has  been  said  or  solemnly  promised  by  him  is  not  to  be 
taken  captiously  (amare)  but  with  a  certain  moderation: 
thus  if  he  has  aflSrnied  that  a  slave  is  ** steady"  (constans), 
we  are  not  to  expect  the  gravity  and  steadiness  of  a  philo- 
sopher; or  if  he  has  said  that  he  is  "laborious  and  vigilant," 
continuous  labour  b}'  day  and  by  night  is  not  to  be  expected ; 

♦  Ex  dicto  promissove  are  our  author's  words  taken  from  the  Edict 
itself.  By  dictum  is  meant  that  which  is  a  mere  verbal  statement  without 
more,  or  as  Ulpian  says,  Quod  verbo  tmus  pronundatum  eatf  nudoque 
serrnone  finitur.  But  proniisstim  includes  both  a  mere  promise  and  a 
solemn  stipulation.    Dig.  h.  t.fr,  19.  § 2. 

t  Nay  more,  this  is  called  DoIva  rnalus.  The  very  words  of  the 
jurisconsult  may  be  transferred  here : — **  Dolum  malum  a  se  abesse 
praestari  venditor  debet :  qui  non  tantum  in  eo  est,  qui  fallendi  causa 
obscure  loquitur,  sed  etiam  qui  insidiose  obscure  dissimulat."  Floren- 
tinus  in  2>/i^.  18.  1.  43.  §  2. 
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if  that  he  is  *'  artifex"  (skilled),  the  vendor  does  not  warrant 
the  slave's  being  perfect  and  possessing  consummate  knowledge 
or  skill  in  his  art ;  but  it  suffices  that  these  and  such  like 
statements  or  stipulations  in  respect  to  the  slave  are  true  to  a 
certain  degree,  provided  he  be  not  ignorant  of  his  craft,  nor 
worthless,  lazy,  sleep}',  dull,  or  slow.*  Dig.  h,  t.  fr.  18.  /r.  19. 
§  4;  unless  the  vendor  has  expressly  asserted  that  the  slave 
was  optim  us  artifex — "  a  first  class  workman  " — for  then  he  is 
bound  to  be  responsible  for  his  being  optimus  in  that  kind  of 
work.  Dig.  18.  §  1.  h.  t.  And  to  this  pertains  Ulpian's 
observation,  **c7im  optimum  quis  stipidatur^  id  stipulaiiinteUi' 
gituVy  CUJU8  bonitas  principaUm  gradum  bonitatia  habet "  [i.e., 
when  one  stipulates  for  optimum,  ** the  best*'  he  is  considered 
to  stipulate  for  that  the  good  quality  of  which  is  of  the  highest 
degree]!.  Dig.  45.  1.  /r.  75.  §  2.  (de  verb,  oblig.).  But  the 
purchaser  cannot  rightly  exact  responsibility  for  what  has  been 
said  or  stipulated  except  so  far  as  the  statements  were  made 
with  a  view  to  a  warranty,  and  not  ut  jactentur  [i.e.,  as 
flourishes  of  speech  ;  puffing]  for  example,  such  as  are  merely 
in  praise  of  a  slave,  as  when  he  has  said  that  he  is  frugal, 
honest  {probus),  obedient ;  for  it  makes  a  great  difference 
whether  he  said  it  merel}'  by  way  of  commendation  of  the 
slave,  or  whether  he  promised  to  guarantee  [i.e.,  make  good 
pecuniarily]  what  he  said,  Dig.  h.  t.fr.  19.  pr.  et  §  1.  2.  8. ; 
Dig.  18. 1.  Jr.  48  (de  contrah.  empt),  unless  in  those  statements 
which  the  vendor  threw  out  by  way  of  commendation  there 
was  manifest  deceit,  for  then  he  is  liable,  not  indeed  on  the 
statement  or  promise  itself,  but  for  fraud.  Dig.  4.  3.  fr.  87. 
(de  dole).  Grotius  manud.  d.  lib.  3.  cap.  15.  num,.  39.  40. 
[For  Ulpian  has  said  in  the  passage  just  cited.  Dig.  4.  3.  87, 
that  what  a  vendor  says  by  way  of  commendation  is  to  be  held 
as  if  it  had  been  neither  said  nor  promised ;  but  if  spoken  for 
the  purpose  of  deceiving  the  purchaser,  then  it  must  equally  be 

•  The  epithets  selected  bv  Voet  from  those  in  the  Digest  are  **in 
artificium  indoctus,"  "levis,  "  desidiosus,  *  **  somnolentus,"  **piger," 
**  tardus/*  which  are  contrasted  in  the  original  with  a  vendor's  warranty 
that  a  slave  is  **constans,"  "  laboriosns,"  **currax,"  **  vigilax/* 
**  frugalis,"  &c.  The  whole  of  what  Gains  and  Ulpian  say  in  fr.  18 
and^.  19.  h,  t.  is  of  great  instruction  and  practical  value  on  the  subject 
of  statements  by  masters  as  to  the  qualities  or  characters  of  servants,  &c. 

t  The  point  in  the  passage  cited  turns  on  the  different  meaning  of 
the  vague  term  "good  (6rm ma)  and  the  word  optimus  (which  latter  is 
capable  in  law  of  precise  determination)  when  these  are  used  in  mercantile 
contracte;  thus,  a  contract  te  supply  100  measures  of  "gpod*'  African 
wheat,  or  100  amphorae  of  **good"  Campanian  wine  is  indefinite,  but 
when  the  word  *' optimum"  is  used  there  is  no  ambiguity,  and  not 
merely  "good"  but  the  "very  best  quality"  must  be  supplied. 
See  Dig.  ut.  cit 
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held  that  an  action  does  not  lie  upon  the  statement  or  promise, 
but  an  action  will  lie  for  the  fraud.* — Tr. 

§  4.  The  "  Actio  Redhibitoria  "  is  pei-sonal,!  arbitraria,l 
Dig.  h,  t.  fr.  43.  §  pen,,  competent  to  a  purchaser  against  a 
vendor  and  his  heir,  Dig.  h.  t.  fr.  23.  §  5,  and  against  the 
employer  of  a  salesman  {dominus  institons).  Dig.  14.  3.  17.  {de 
institor.  act.),  and  the  master  or  father  of  a  vendor  who  is 
under  his  patria  potestas  or  of  one  who  [though  a  freeman  or 
the  slave  of  another]  was  [erroneously  but]  bona  fide  believed 
to  be  in  his  potestas  as  a  slave,  Dig.  h.  t.  fr.  23.  §  4.  and  §  6. 
fr.  67.  §  1 ;  also  against  the  surety  of  a  vendor  who  became  so 
in  omnem  cattsam,^  Dig.  h.  t.  fr.  56.  It  lies  on  account  of  a 
defect  of  such  a  nature  that  the  purchaser  would  not  have 
purchased,  if  he  had  known  of  it,  whether  the  defect  be  in  the 
principal  subject  or  in  its  accessions  [accessories],  for  instance 
in  the  equipments  of  a  horse  sold,  Dig.  h.  t.fr.  38.  and  whether 
in  the  whole  thing  or  in  a  part  of  it.  Whence,  if  two  horses 
(Jumenta)  or  the  like  have  been  sold  as  a  **  pair,"  and  one  of 
them  is  in  such  condition  that  it  should  be  redhibited  [i.e., 
returned  to  the  vendor],  both  of  them  may  be  redhibited ;  and 
the  same  is  the  law  as  to  a  team  of  three  or  {onr  jumenta  sold ; 
and  so  also  whenever  a  plurality  of  things  cannot  be  separated 
without  great  inconvenience  or  inhumanity:  for  instance 
children  from  parents,  lest  those  who  are  related  to  each 
other  by  contubemium  [the  quasi-mtLinmony  of  slaves]  should 
be  divided  and  scattered.  But  if  there  are  two  "  pairs  "  of  such 
horses,  &c.  [sold],  and  one  animal  or  one  of  the  pairs  is 
vitioavs,  only  that  pair  and  not  also  the  other  is  to  be  red- 
hibited. Plainly,  if  not  "pairs"  but  simply  two  or  four 
horses  have  been  sold,  or  a  stud  of  horses,  only  the  horse 
which  is  vitiosus  and  not  the  whole  stud  is  to  be  redhibited, 
Dig.  h.  t.  fr.  34. /r.  35.  fr.  38.  §  12.  and  §  ult.  fr.  39. /r.  40. 
Nor  does  it  matter  whether  several  things  have  been  sold  for  a 
single  lump  price  or  each  separately,  provided  that  the  pur- 
chaser would  not  have  bought  the  one  without  the  other. 
Dig.  ft.  t.  fr.  34,  §  1.  and  Brunnemannus  ad  hoc.  loc.  This 
action  has  for  its  object  that  both  the  vendor  and  purchaser 

♦  *  *  Bed  de  dolo  actio ; " — which  means  that  the  purchaser  is  responsible 
in  the  actio  emti  for  his  fraud :  not  that  he  can  be  sued  in  the  actio  Db 
Dolo  Malo;  for  in  all  actions  honaefidei^  such  as  sale  is,  the  parties  are 
responsible  for  fraud,  Pothier  h.  t,  num.  41 .  iwte  (/) ;  whereas  the  **  actio 
de  dolo  malo  "  only  lies  when  no  other  form  of  action  is  available. 

t  Id  eatt  lying  in  personam  and  not  in  rem. 

X  See  this  expression  explained  in  a  note  to  Lih.  20.  tit.  1.  §  1.  ante 
p.  270. 

§  For  the  whole  matter  with  all  its  incidents  and  liabilities. 
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should  in  a  manner  have  "  restitutio  in  integrum,"  Dig.  h.  t. 
fr.  23.  §  7,  and  therefore  the  vendor  restores  the  price  with 
interest,  Dig.  h.  t.  fr.  29.  §  2.  as  also  the  expenses  incurred 
by  the  purchaser  on  account  of  the  sale  either  with  the  vendor's 
consent,  or  necessarily,  or  for  the  conservation  of  the  thing 
itself;  but  not  what  he  has  spent  spontaneously  and  freely, 
nor  the  aliment  of  a  slave  sold,  for  this  is  to  be  set  off  against 
the  services  [rendered  by  the  slave  or  other  subject].  Dig.  h. 
t.  fr.  25.  §  6.fr.  27.fr.  29.  §  ult.fr.  80.  §  1.  Maevius  ad  jus 
Lubec.  lib.  8.  tit.  6.  art.  14.  num.  10.  11.  Moreover  he  has  to 
give  the  purchaser  security  for  imminent  expenses.  Dig.  h.  t. 
fr.  21.  §  1.  and  2.  fr.  30.  pr.  Reciprocally  there  must  be 
restored  to  the  vendor  the  subject  sold,  with  its  fruits  and 
every  benefit  which  the  purchaser  derived  from  it,  or  which 
by  his  fault  he  neglected  to  derive,  whether  the  vendor  would 
or  would  not  have  obtained  that  which  the  purchaser  acquired 
had  the  thing  not  been  sold :  so  much  so  that  even  that  has  to 
be  restored  to  the  vendor  which  he  had  been  obliged  to  render 
to  the  purchaser  on  account  of  delay  in  delivering  the  subject 
to  the  latter.  Dig.  h.  t.  fr.  28.  §.  1.  and  §  vit.  fr.  24.  If  the 
purchaser  has  mortgaged  the  thing  during  the  intermediate 
period,  the  nexTM  pignoris  is  not  ipso  jure  dissolved  by  the 
redhibition,  but  he  must  redeem  it  and  restore  it  free  [from 
the  bond  of  pledge  ^*  lucre  et  reatituere  "],  Dig.  h.  t.  fr.  48.  § 
8. ;  add  the  title  quib.  mod.  pign.  vel  hypoth.  solvitur  (Lib.  20. 
tit.  6.)  num.  8. ;  and  if  a  slave  who  is  to  be  redhibited  has 
fled  without  the  fault  of  the  purchaser,  security  has  to  be 
given  for  his  pursuit  and  for  his  restitution  should  he  be  again 
reduced  to  the  purchaser's  power.  Dig.  h.  t.  fr.  21.  §  ult.fr. 
22.*  Finally,  the  purchaser  is  bound  to  make  good  the  full 
extent  of  any  deterioration  of  the  subject  occasioned  by  his 
fault.     Dig.  h.  t.fr.  28. 

§  5.  The  "  Actio  quanti  minoris,"  which  is  also  an  "actio 
arbitraria,"  lies  against  the  vendor  chiefly  on  account  of  a 
defect  of  such  a  nature  Ihat  if  the  purchaser  had  known  of  it 
he  would  not  have  given  the  same  price  for  the  subject ;  in 
order  that  so  much  of  the  price  as  exceeds  the  value  of  the 
thing  may  be  restored  to  him.  Dig.  h.  t.  fr.  61.     And  for  this 

*  With  respect  to  the  several  cases  in  which  the  purchaser  was  or  was 
not  to  blame  for  the  escape,  and  in  which  the  vendor  was  or  was  not 
guilty  of  bad  faith  in  the  sale — as  in  selling  a  slave  whom  he  knew  had  a 
fugitive  disposition ;  and  what  action  in  these  several  cases  the  purchaser 
is  entitled  to.  compare  Dig.  h,  t./r.  31.  §§  11.  12.  13;  Cod.  4.  58.  fr.  ult; 
and  Pothier.  Pand,  h,  t,  num.  61.  62.  in  notis.  The  general  rule  is  that 
the  redhibitor  has  not  to  restore  the  value  of  a  thing  which  has  been  lost 
without  his  fault. 
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purpose  an  estimate  of  the  value  of  the  thing  is  to  be  made, 
80  that  if  a  number  of  things  have  been  purchased  together 
for  one  lump  price,  the  worth  of  both  the  vitious  and  the  non- 
vitiou8  things  is  to  be  valued,  and  thence  it  is  to  be  collected 
how  much  of  the  price  ought  to  be  restored.  It  is  otherwise 
if  instead  of  a  lump  price  having  been  fixed  for  all  the  things 
without  any  separate  valuation  of  each,  after  the  value  of  each 
had  been  defined,  the  whole  had  been  then  sold  for  so  much  as 
amounted  to  the  aggregate  sum ;  [and  in  such  case  we  must 
consider  the  value  of  each  article  and  whether  it  was  more  or 
less  than  the  price  put  on  it,  Tr.],  Dig.  h.  t.  fr.  86.  fr.  88. 
§  18. /r.  64.  According  to  Grotius,  however,  when  the  use  of 
the  thing  is  not  entirely  prevented  but  only  lessened  by  the 
"  morbus  "  or  **  vitium,"  the  purchaser  has  his  choice  either  to 
return  it  and  resile  from  the  whole  sale,  or  to  retain  it  and 
claim  repetition  of  so  much  of  the  purchase  money  as  exceeds 
its  value.     Manvd.  ad  Juiispr.  HoU.  lib.  8.  cap.  15.  num.  38, 34. 

§  6.  Between  the  Actio  RedhibitoHa  and  the  Actio  Quanti 
Minoris  there  is  this  difference,  that  the  redhibitory  action 
must,  regularly,  be  instituted  within  six  months,  unless  another 
period  has  been  fixed  by  convention,*  or  just  cause  is  shewn 
[after  judicial  investigation]  for  departing  from  tliis  rule,+  Dig. 
h.  t.fr.  19.  §  nlt.fr.  31.  §  22.  28. /r.  38 ;  or  unless  the  vendor 
had  not  given  security  for  such  things  as  are  embraced  by  the 
Edict  of  the  Aediles,  as  that  a  slave  is  "  sound  "  (sanm)  *'  is 
not  a  vespillio,  J  nor  a  **  thief,"  or  that  a  horse,  &c.  "  eats  and 
drinks  properly"  [?  is  in  good  health,  Tr.],  Dig.  19.  1.  fr.  11. 
§  4  {de  act.  empt.) ;  Dig.  21.  2./r.  81  (de  eviction.),  junct.  Dig. 
h.  t.  fr.  88 ;  or  unless  the  defect  is  only  in  accessories  (which 
equally  with  the  principal  things  are  to  be  guaranteed  whole 
and  sound.  Dig.  h.  t.fr.  82.  fr.  88)  ;  for  in  these  cases  the 
suit  must  be  brought  within  two  months.  Dig.  k  t.  fr.  28.  fr. 
88.     But  the  space  of  a  year  was  commonly  prescribed  by  the 

•  And  an  agreement  **  ut  in  perpetuum  redhibitio  fiat"  seems  to  be 
valid.     Ulpian  in  Dig,  21.  1.  /r.  31.  §  22. 

t  On  **  judicial  investigation,"  for  Ulpian  says  **  causa  cognita.** 
Such  just  cause  is  when  the  delay  has  been  caused  by  the  vendor  himself, 
or  by  his  absence.    Ibid,  §  22.  23. 

X  Or  vespertillio,  a  term  of  reproach  applied  to  very  low  characters, 
but  its  exact  significance  is  lost.  That  it  was  applied  to  night-prowlers 
is  pretty  dear,  and  it  seems  to  have  been  connected  in  some  way  with  the 
(P  secret)  removal  or  burial  of  dead  bodies  at  night.  Haevardus  (as  men- 
tioned by  Pothier  21.  2.  num.  56.  in  notes)  interprets  it  as  meaning  a 
slave  who  had  been  reduced  to  such  a  condition  that  he  could  not  be 
manumitted.  This  idea  is  quite  consonant  with  that  of  a  thoroughly 
low  and  bad  character,  only  apt  for  deeds  of  the  night. 
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Aediles  for  the  action  quanti  viinoris  in  those  cases  in  which 
they  allowed  six  months  for  the  redhibitoria ;  and  six  months 
when  the  latter  was  limited  to  sixty  days.  Dig.  h,  t.fr.  19.  §  tdt. 
fr.  28. /r.  38.  Cod.  h.  t.  (4.  68)./r.2.  These.periods  run  from 
the  day  of  the  sale,  or,  if  any  verbal  representation  or  stipulation 
has  been  made,  then  from  the  date  of  that.  Dig.  h.  t.  fr.  19. 
§  vit.  fr.  20.  In  France,  however,  only  nine  days  are  given 
for  instituting  the  redhibitory  action,  as  stated  by  Groenewegen, 
ad  Dig.  h.  t.  fr,  19  et  fr.  38,  but  this  is  not  admitted  by  Our 
Usages,  which  rather  adhere  to  the  period  of  a  year  or  the  time 
prescribed  by  the  Civil  Law.  See  Grotius  Manud  ad  Jurispi^d. 
HoU.  lib.  3.  cap.  15.  num.  30  et  seq.  et  cap.  17.  num.  6.  But, 
secondly,  the  redhibitory  actioti  can  only  be  once  prosecuted ; 
for  only  once,  and  not  oftener,  can  the  same  contract  be 
dissolved ;  though  he  who  has  sued  by  this  action  on  account  of 
one  defect,  and  failed  to  succeed  then,  may  afterwards  sue  by  it 
on  account  of  another  defect  in  the  same  thing,  Arg.  Dig.  fr. 
48.  §  pen.  On  the  other  hand,  a  purchaser  may  eflScaciously 
sue  repeatedly  by  the  "  actio  quanti  minoris,"  provided  he  does 
not  thereby  snatch  a  profit  {lucrum)^  and  obtain  the  value  of  the 
same  thing  twice  over.  Dig.  h.  t.  fr.  31.  §  16.  Plainly,  if  the 
purchaser  has  sued  by  one  of  these  actions  within  six  months, 
he  can  no  longer  sue  by  the  other,  as  he  would  be  defeated  by 
the  **  exceptio  rei  judicatae."  Dig.  44.  2./r.  25.  §  1  {de  except, 
reijudicatae) :  And  this  is  not  opposed  to  Dig,  h.  t.fr.  43.  §  6 ;  for, 
in  the  case  there  put,  it  is  not  said  that  the  **  actio  redhibitoria  '* 
action  can  be  instituted  after  the  **  quanti  minoris  aestimatoria," 
but  that  the  purchaser  ma}'  obtain  in  the  last  mentioned  action 
the  effect  of  the  redhibitory  action  by  the  intervention  of  the 
**  officiiim  judidSy**  to  wit,  might  receive  the  price  on  return- 
ing a  slave  which  had  been  sold,  who  was  so  entirely  valueless 
on  account  of  some  defect  [such  as  lunacy,  &c.]  that  such  a 
slave  could  be  of  no  use  to  his  owner ;  and  so  that  is  true 
which  Julianus  wrote  in  Dig.  44.  2.  fr.  25,  §  1  {de  except, 
rei  judic.)  namely,  that  the  "  actio  quanti  minoris "  also 
includes  the  redhibitory  action,  if  there  be  such  a  defect  in 
the  slave  that  on  account  thereof  the  plaintiff  would  not  have 
purchased  him.  Still  less  opposed  to  what  has  been  said  is 
Dig.  h.  t.  fr.  48.  §  2.  For  there  the  redhibitory  action  had 
not  been  instituted,  but  it  is  said  that  when  a  purchaser  is 
excluded  from  that  form  of  action  merely  by  the  lapse  of  six 
months,  he  is  to  be  admitted  to  sue,  if  he  choose,  by  the  actio 
aestimatoiia  quanti  minoris  within  a  year. 

*  The  nobile  officium  or  discretionary  power  of  a  judge  to  award  ex 
mero  motu  what  has  not  been  formally  prayed  for  in  an  action. 

C.P.  K  K 
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§  7.  If  there  are  several  heirs  of  one  purchaser  or  owner, 
all  of  them  must  "redhibit,"  and  if  one  only  of  them  desires  to 
return  his  own  share  he  cannot  be  listened  to ;  lest  a  vendor 
should  against  his  will  be  forced  into  a  community  [of  posses- 
sion] and  this  the  laws  do  not  permit.  Dig,  h,  t,  fr,  81.  §  6. 
junct.  Dig.  12.  6.  fr.  26.  §  4  (^  condict.  indeb,)  Cod.  3.  37.  fr. 
nit.  (communi  divid.).  And  it  is  the  same  if  a  plurality  of 
persons  are  purchasers  of  the  same  thing ;  unless  distinct 
portions  have  been  sold  to  each  ;  for  then  each  may  rightly 
redhibit  the  share  which  he  himself  purchased,  as  the  vendor 
is  not  thus  driven  into  any  new  community,  but  is  rather 
brought  back  into  that  one  into  which  he  spontaneously  threw 
himself  by  selling  separate  portions  to  each  purchaser,  Dig. 
h.  t.fr.  81.  §  10;  or  unless  the  thing  sold  has  already  perished, 
or  the  whole  of  it  has  been  already  redhibited ;  inasmuch  as 
nothing  prevents  each  from  Glueing  by  the  redhibitory  action 
for  restitution  of  his  own  share  of  the  price ;  for  thus  no 
commimity  is  introduced.  Dig.  h.  t.  fr.  31.  §  6.  Whence 
also,  for  the  same  reason,  each  of  a  number  of  purchasers 
may  institute  the  "actio  quanti  minoris"  to  recover  his 
proportionate  share  of  the  price,  although  separate  portions 
were  not  sold  to  each,  but  the  whole  thing  to  a  number  in 
common  for  one  lump  sum,  Arg.  d.fr.  31.  §  6.  If  a  pluralitj'^ 
of  persons  have  sold  the  same  thing,  whether  in  common  for 
one  lump  price  or  in  shares — or  if  there  are  a  plurality  of 
heirs  of  a  single  vendor, — his  own  share  will  be  rightly  red- 
hibited to  each,  for  then  no  new  community  is  introduced,  but 
only  that  one  restored  which  already  existed  between  a 
plurality  of  owners  of  the  same  thing  previous  to  the  sale,  or 
which  would  have  existed  between  a  number  of  heirs  of  one 
vendor  had  no  sale  taken  place.  Dig.  h.  t.  fr.  31.  §  10. 
Although  by  the  Roman  Law  a  thing  might  even  be  redhibited 
in  solidum  to  tliat  one  of  a  plurality  of  vendors  who  owned  the 
larger  share,  or,  when  no  one  had  a  larger  share  [than  the 
others],  then  to  [any*]  one  of  them  [in  order  that  the  purchaser 
might  not  be  compelled  to  litigate  with  a  number  of  persons]. 
Dig.  h.  t.  fr.  44.  §  1,  +  this  is  not  now  observed,  and  each  is 
only  to  be  sued  in  respect  to  his  own  share,  according  to 
Groenewegen  ad  d.fr.  44.  §  1. 

§  8.  In  order  that  there  may  be  room  for  these  actions, 
it   is  necessary  first  of  all   that    any   condition   which   may 

*  Pothier  has  **  et  quidem  in  unumquemque,  in  solidum.''  Fand. 
h.  t,  num.  53. 

t  Secus  in  the  actw  empti.  Dig,  ut.  cit,  and  Pothier  num,  53  in  noti$.  The 
Digest  gives  a  reason  for  the  rule  peculiarly  applicable  to  slave  merchants. 
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have  been  annexed  to  the  sale  should  have  been  alread}- 
fulfilled ;  because  a  purchase  not  yet  complete  cannot  become 
incomplete  at  the  discretion  of  the  judge;*  and  therefore  if 
one  has  previously  sued  by  the  "  actio  empti  "  or  **  ex  vendito," 
or  by  the  *' actio  redhibitoria,"  he  may  again  sue  on  the 
condition  being  fulfilled.  Dig,  h.  t.  fr.  48.  §  9.  Next,  it  is 
necessary  that  the  "  vitium "  or  "  morbus,"  or  at  least  the 
cause  of  it,  should  have  preceded  the  sale ;  for  according  to 
the  ordinary  nature  of  purchase,  what  happens  subsequent 
thereto  is  at  the  risk  of  the  purchaser;  unless  the  vendor 
has  rashly  stipulated  that  the  thing  would  not  afterwards 
become  vitiosa,  for  in  that  case  the  rescript  in  Cod.  4.  68. 
fr.  8  {de  Aedilit.  act)  says  that,  however  impossible  [such 
a  condition]  may  seem,  the  promise  must  be  kept.  But  the 
defect  is  to  be  presumed  to  have  been  antecedent  to  the  sale, 
when  it  has  become  apparent  a  short  time  after ;  in  this  matter, 
however,  much  must  be  left  to  the  judgment  of  skilled  persons. 
Moreover  the  "morbus"  or  "vitium"  must  be  of  a  grave 
character  such  as  hinders  the  use  and  service  of  the  thing ;  for 
a  thing  sold  is  not  to  be  held  morbostis  or  vitiosus  on  account 
of  any  defect,  however  trifling,  such  as  a  slight  fever,  an  old 
ague  which  however  may  now  be  disregarded,  a  trifling  wound, 
an  ordinary  sore,  a  slight  running  of  the  eyes,  or  a  toothache 
or  earache.  Dig.h.  t.fr.  1.  §  8./r.  4.  §  ult.  Further,  the  defect 
must  be  a  bodily  one,  and  not  merely  one  of  mental  disposition 
(animi),  in  order  to  fall  within  the  Aedilitian  Edict ;  whence 
neither  gamblers,  drunkards,  gluttons,  impostors,  liars,  liti- 
gious persons,  dullards,  cowards,  the  greedy,  the  avaricious, 
the  melancholy,  the  insolent  [among  slaves],  nor  horses,  &c., 
(jumenta^)  which  are  timid  or  are  given  to  kicking  are 
embraced  by  the  Edict,  as  is  clear  from  Dig.  h.  t.  fr.  1.  §  9  et 
§  tdt./r.  2.fr.  S.fr.  4.  pr.  e^  §§  seqq.fr.  14.  §  4 ;  although  the 
action  "  ex  empto  "  is  competent  on  account  of  these  vices  of 
disposition.  Dig.  h.  t.fr.  4.  And  we  must  take  as  referring 
to  this  action  what  Paulus  wrote,  viz.,  that  an  ox  which  butts 
with  its  horns,  and  horses  4&c.  (Jumenta)  which  ai'e  causelessly 
nervous  and  given  to  bolting  are  by  many  said  to  be  vitiosif  Dig. 
h.  t.fr.  43.  Plainly,  if  a  vendor  has  made  any  statement  pr 
stipulation  respecting  "  vitia  *'  of  mere  disposition  (animi 
solivs),  [as  in  saying  that  the  slave  is  free  from  such  or  such 
a  vice,  while  he  is  not] ;  or  if  a  slave  be  a  loiterer  or  a  run- 


♦  **  The  redhibitory  action  is  giyen  for  the  resolution  of  the  contract, 
and  it  is  contrary  to  the  nature  of  udngs  that  a  contract  should  be  dissolved 
before  it  has  been  formed."    Pothier  Pand.  21.  1.  num.  86  m  notU. 

t  I.e.,  animals  which  dorso  domdntur — ^not  oxen  and  other  cattle^ 

K  K   2 
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away  ;  *  or  if  the  vitium  animi  also  extends  to  the  body,  and  is 
thus  a  mixed  **  vitium  "  "  corporis  et  animi,"  as  when  one  has 
sold  a  slave  who  is  fatuous,  or  such  a  fool  that  he  is  of  no 
value  to  the  purchaser,  in  these  cases  the  Aedilitian  actions  are 
allowed.  Dig,  h,  t.fr.  4.  §  3  et  4.  Further,  the  **  vitium  "  must  be 
a  latent  one,  so  that  the  purchaser  might  well  be  ignorant  of  its 
existence ;  +  wherefore  Ulpian  denies  with  Vivianus  that  red- 
hibition is  admissible, — though  he  allows  the  action  "ex  empto," 
— on  account  of  a  slave  sold  being  hump-backed,  crooked, 
itchy,  scabby,  deaf  and  dumb,  or  blind,  Dig.  h.  t,  fr,  3.  fr.  4. 
pr.  fr,  14.  §  idt. ;  and  in  respect  to  this  action  **  ex  empto  " 
again,  it  is  true,  as  stated  by  the  same  Ulpian  and  others,  that 
he  is  not  "sound"  {aanus)  whose  tongue  has  been  cut  out, 
or  whose  fingers  have  been  amputated  ["although  he  has 
recovered,  if  he  be  thereby  rendered  less  useful "],  or  who  is 
dumb.  Dig.  h.  t.fr.  8.fr.  9.fr.  10.  pr.  et  ^  1;  Ulpian  clearly 
suggesting  this  in  the  said  fr.  10.  §  1  m  fine,  when  he  says 
that  these  are  "  morbosi  "  "  according  to  the  aforesaid  distinc- 
tion," namely  the  distinction  taken  in  fr.  4.  pr.,  that  redhibi- 
tion is  not  allowed,  although  the  "  actio  empti  "  is,  on  account 
of  these  "  vitia ;  "  both  texts  being  Ulpian's  and  taken  from 
the  first  book  of  his  work  "  ad  edictum  Aedilium  Cwndium,*'  as 
the  inscription  of  both  of  them  shews. 

§  9.  It  is  to  be  observed  however  that  these  Aedilitian 
actions  are  denied  on  a  variety  of  grounds  and  in  a  variety  of 
cases ;  especially  they  are  excluded  by  knowledge  on  the  part 
of  the  purchaser,  whether  he  was  warned  by  the  vendor  in 
plain  words,  or  by  the  things  and  facts  themselves,  as  already 
said,  or  whether  he  knew  from  other  sources,  before  the  sale, 
that  the  thing  was  subject  to  a  latent  defect,  Dig.  h.  t.fr.  48. 
§  8  ef  4.  With  respect  to  the  law  as  to  knowledge  or  ignorance 
on  the  part  .of  a  slave  or  his  master  in  cases  where  the  slave 
has  purchased  a  definite  thing  under  the  mandate  of  his  master, 
or  has  without  mandate  purchased  a  res  vitiosa  on  his  own  or 
his  master  s  behalf,  or,  finally,  has  acted  under  his  master's 
mandate  for  the  purchase  of  an  indefinite  thing — and  also  with 
respect  to  the  law  as  to  the  knowledge  or  ignorance  of  an  agent 
and  his  principal,  see  Cujacius  tract.  8.  ad.  Africanum  ad  fr. 

*  For  these  vices  though  vitia  animi  were  expressly  jjrovided  for 
by  the  Aedilitian  Edict.  Dig,  h,  t,  fr,  1.  See  Erro  explained  in  ibid 
fr,  17.  §  14. 

t  As  Pothier  has  it,  **  There  will  be  no  room  for  these  actions, 
even  when  the  *  vitia'  are  grave,  if  they  are  m  trropatulo,'' — t'.e.,  plain 
and  visible.  Pand,  h,  t,  n,  19.  Ulpian  has,  *'  A  disease  which  all  could 
see."    Z>t^.  21.  l./r.  14§10. 
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51.  Dig.  h.  t,  and  Bachovius  ad  Treutlerum,  vol.  2.  disp.  2. 
ih.  8.  lit.  C.  If  the  purchaser  was  an  artificer  who  could 
easily,  and  ought  to  have  known  of  the  existence  of  the  defect 
from  the  precepts  of  his  own  art,  this  is  to  be  held  as  know- 
ledge on  his  part.  Maevius  ad  jvs  Lubec.  lib.  8.  tit.  6.  art.  15. 
num.  6  et  seq. 

§  10.  With  respect  to  the  knowledge  or  ignorance  of 
the  vendor ; — no  regard  is  paid  to  this  so  far  as  regards  these 
actions,  for  although  he  may  have  been  ignorant  of  the  defects 
which  the  Aediles  require  him  to  be  answerable  for,  neverthe- 
less he  is  liable  (excepting  only  in  the  case  of  a  servitude 
having  been  concealed,  as  mentioned  above  in  §  1) ;  because  it 
makes  no  difference  to  the  purchaser  whether  he  was  deceived 
through  the  fraud,  or  through  the  ignorance  of  the  vendor. 
Dig.  h.  t.fr.  1,  §  2.  And  a  vendor  who  knew  of  the  defect  is 
moreover  bound  to  make  reparation  of  the  whole  of  the  loss 
sustained  by  the  purchaser  in  consequence  thereof,  while  one 
who  was  ignorant  of  it  is  not  liable  for  this  loss  [but  only  to 
the  "  Quanti  minoris  "  or  "Actio  redhibitoria  "  Tb.]  unless  he 
was  an  artificer.  Cod.  h.  t.fr.  1.  Arg.  Dig.  19.  l./r.  18  {de  act. 
empti).  Dig.  19.  2.  fr.  19.  §  1  (locati).  Mynsingerus  cent.  1. 
observ.  56  in  fine.  Ant.  Faber  Cod.  lib.  4.  tit.  8.  dejin.  1. 
Maevius  ad  jits  Lvbec.  lib.  8.  tit.  6.  art.  14.  num.  11  et  seq.  A 
vendor  who  knew  of  the  vitium  will  not  be  excused  by  his 
having  contracted  generally,  and  protested  at  the  time  of  the 
sale  that  he  sells  the  thing  such  as  it  is  [or  **as  it  stands*'] 
and  will  not  be  liable  for  its  defects,  for  in  using  that  general 
formula  he  is  considered  to  have  spoken  obscurely  with  cunning 
and  craft ;  and  he  is  wholly  liable,  as  appears  from  Dig.  18.  1. 
fr.  48.  §  ult.*  de  contrah.  ernpt.  Ant.  Faber  d.  lib.  4.  tit.  88. 
defin.  1.  num.  4.  5.  Gomezius  variar.  resolut.  torn.  2.  cap.  2. 
num.  49.  If  indeed  the  vendor  made  an  express  exception  of 
some  particular  disease,  and  represented  or  stipulated  that  the 
thing  sold  was  otherwise  sound,  the  agreement  must  be  stood  to 
if  the  vendor  did  not  have  certain  knowledge  of  that  disease  ; 
because  a  person  who  has  remitted  his  rights  of  action  cannot 
be  allowed  to  recede  from  such  remission ;  but  if  the  vendor 
knew  of  the  existence  of  the  disease,  and  designedly  suppressed 
it,  Ulpian  states  that  the  replication  of  "  fraud  "  will  be  avail- 
iible.  Dig.  h.  t.  fr.  14.  ^pen.  Dig.  19.  l./r.  6.  §  ult.fr.  39 
{de  act  empti).  Maevius  ad  jus  Lubec.  lib.  8.  tit.  6.  art.  14. 
num.  14.  15. 

*  Where  it  is  said  that  it  is  fraud  in  a  vendor  not  only  when 
*\fallei\di  causa  obscure  loquitur"  but  also  when  one  **  insidiose  obscure 
dissimulat" 
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§  11.  Moreover,  these  actions  fiail  if  the  vitium  has  been 
completely  cured ;  and  it  is  then  considered  the  same  as  if 
there  had  never  been  any  defect  [or  disease],  Dig.  h.  t.Jr.  16. 
Tiraquellus  in  tracUUu,  cessante  causa  cessat  effectus,  num. 
229.  280.  Hippolytus  Bonacossa  tractatu  de  equo  seu  cabaUo, 
quaest  444 ;  or  if  the  purchaser  has  manumitted  a  slave  or  lost 
tiie  thing  he  had  purchased  through  his  own  fault  or  that  of 
his  people  ;  Dig.  h.  t.fr.  47  : — or  if  a  purchaser  has  voluntarily 
paid  the  price  after  he  came  to  know  of  the  vitium,  Arg.  Cod. 
2.  20.fr.  2  {de  his  quae  vi  metusve  causa).  Hippolytus  Bona- 
cossa tractatu  de  equo  seu  cabaUo^  quaest.  271.  Cabalinus  de 
aedilit.  edict,  cap.  2.  vel.  8.  num.  11 : — or  if,  repenting  after  he 
had  already  commenced  a  suit,  he  chooses  to  retain  Uie  thing 
notwithstanding  the  defect.  Dig.  h.  t.fr.  41.  §  1: — or  if  the 
executors  [of  a  decree],  or  creditors,  or  curatores  bonorum^ 
have  sold  a  thing  by  public  auction  [i.e.,  by  public  authority, 
Tb.]  ignorant  that  it  was  subject  to  the  ''  vitium  "  (but  other- 
wise if  the  owner  himself  sold  it  of  his  free  will).  Ant.  Matthaeus 
de  auction,  lib.  1.  cap.  8.  num.  24.  26 : — or  if  it  was  a  Fiscal 
sale,  that  is,  if  the  Fisc  was  selling  his  own  property ;  con- 
trary to  what  obtains  when  the  republic,  or  a  pupil,*  or  a  city 
has  sold  "  res  vitiosae."  Dig.  h.  t.fr.  1.  §§  8.  4.  5.  Nor  does 
the  Edict  have  scope  in  the  sale  of  res  simplaiia^,  that  is,  of 
trifling  things  in  respect  to  which  security  against  eviction  has 
only  to  be  given  for  their  simple  value  and  not  "  in  duplum," 
Dig.  h.  t.fr.  48.  §  vlt.junct.  Dig.  21.  2./r.  37.  §  1  {de  eviction.)'. 
— nor  in  donations,  so  that  a  donor  is  not  even  liable  for  the 
expenses  laid  out  by  the  donee  on  the  thing  gifted,  lest  he 
should  be  subjected  to  a  penalty  for  his  own  liberality,  unless 
he  has  committed  fraud.  Dig.  h.  fr.  62.  Arg.  Dig.  39.  5.  §  IH 
{de  donat).  And  neither  also  in  Leases,  either  because  the 
Aediles  never  had  jurisdiction  over  these,  or  because  **  noi^ 
similiter  locationes  ut  venditiones  Jiunt;'*  Dig.  h.  t.fr.  63;  that 
is,  because  one  does  not  agree  in  leases  for  the  transfer  of  the 
proprietorship  of  the  thing,  as  in  sales  and  in  barter  (which 
here  is  like  to  sale.  Dig.  h.  t.fr.  19.  §  5)  ;  nor  can  there  be  as 
much  lesion  in  the  rent  under  a  lease,  on  account  of  a  vitium^ 
as  in  the  price  of  things  sold ;  wherefore  the  **  Actio  locati 
conducti "  was  considered  sufiicient  for  this  case.t     Nor  is 

•  The  words  of  the  Digest  are  **  Edictum  hoc  non  pertinet  ad  ven- 
ditiones fiscales.  Si  tamen  Kespublica  aliqua  faciat  yenditionem  Edictum 
hoc  locum  habebit  In  pupillaribus  quoque  venditionibus  erit  Edicto 
locus."     Dig,  ut  at. 

t  Commentators  have  vexed  themselves  as  to  the  ground  for  this 
distinction  between  Sale  and  Lease  or  Hire  and  as  to  the  meaning  of  the 
obscure  reason  given  in  the  words  of  the  Digest  quoted  above;  but 
apparently  without  any  saturfactory  result.     It  is  indeed  difficult  to  see 
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God.  4.  65.^.  33  {de  locato)  opposed  to  this,  moved  by  which 
text  among  other  considerations,  Cujas.  lib.  12.  observ.  38, 
thought  that  the  Edict  of  the  Aediles  must  be  extended  to 
leases ;  for  that  lex  simply  speaks  of  the  space  of  a  year,  while 
the  redhibitory  action  has  to  be  instituted  within  six  months  ; . 
nor  does  it  make  any  mention  of  a  morbus  or  vitium;  and  more- 
over the  lex  in  question  speaks  of  a  provision  in  favour  equally 
of  the  lessor  and  the  lessee,  which  is  opposed  to  the  nature  of  the 
Aedilitian  actions,  by  which  redress  is  only  given  to  purchasers 
against  the  deceits  of  vendors,  Dig.  h.  t.fr.  1.  §  2.  Finally, 
although  by  the  Soman  Law  the  redhibitory  action  and  the 
actio  quanti  minoris  were  allowed  to  the  purchaser  on  account 
of  many  "  vitia  "  in  slaves,  horses,  and  other  animals,  a  long  list 
of  which  vitiay  sufficient  and  insufficient  [to  support  those 
actions] ,  has  been  given  by  Justus  Meyerus  in  Collegia  Argento- 
rat.  ad  hunc.  tit.  num.  11  et  aeq.  usque  ad  num.  19 — nevertheless 
by  Our  Usages  these  are  admitted  with  more  difficulty,  for 
in  respect  to  horses,  as  a  general  rule,  there  is  only  scope  for 
the  redhibitory  action  on  account  of  two  "  vitia,"  namely 
latent  blindness,  and  superossa  in  the  feet,  called  **Spatten 
en  GaUen,*^^  according  to  Leeuwen  Gens.  For.  part  1.  lib.  4. 
cap.  19.  num.  16,  which  are  expressed  in  the  common  formula 
"  Klaar  van  sessen,"  t  namely,  "  warranted  in  the  two  eyes  and 
the  four  feet."  But  according  to  the  opinion  in  part  3.  vol.  2. 
consil.  HoU.  107.  redhibition  is  also  competent  on  account  of 
the  latent  vitium  of  worms  in  the  feet.  And  indeed,  if  a  horse 
should  die  within  a  short  time  after  the  sale,  and  on  dissection 
there  appears  to  have  been  an  old  and  latent  disease  of  the 
intestines  which  accounts  for  the  death  according  to  the  opinion 
of  skilled  persons,  it  seems  indubitable  that  the  vendor  must 
be  condemned  to  restore  the  price.  Maevius  adjusDubecense, 
lib.  3.  tit.  6.  art.  14.  7ium.  4.  et  seq.  Perezius  God.  h.  t.  num.  4. 
For  the  rest,  usage  shews,  and  Leeuwen  d.  loco  testifies,  that 
redhibition  is  not  now  admitted  on  the  ground  of  a  horse 
being  mad  (lunaticus),  given  to  jibbing  (retrogradus),  timorous 
(pavidus),  or  given  to  kicking  (caicitrosus)  :  and  Van  Leeuwen 
in  the  next  paragraph  (n.  17)  mentions  that  with  respect  to 
defects  and  disease  in  animals  intended  for  slaughter,  whether 
cattle,  sheep,  or  pigs,  these  are  to  be  determined  and  estimated 
by  skilled  public  officers  appointed  for  the  purpose.  I 

why  there  should  be  any  distiiiction,  especially  as  the  anoient  Romans 
very  reasonably  considered  Locatio  a  kind  of  Emptio. 

*  Spavin  and  sails. 

t  "  Warranted  in  the  six  "  [members]. 

j  '*  If  on  being  slaughtered  or  dissected  they  are  found  to  be  viiioBa 
or  diseased,  as  this  could  hardly  have  been  known  from  their  external 
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§  12.  There  is  another  action  founded  on  the  Aedilitian 
Edict  which  lies  against  those  who  castrate  a  slave  boy,  for 
fourfold  his  value,*  Dig.  19.  2.  fr.  27.  §  28  {ad  leg.  AqniL). 
And  another  action  "in  factum,"  founded  on  the  same  Edict, 
lies  against  those  who  keep  a  dog,  a  boar,  a  bear  [a  wolf,  a 
panther],  a  lion,  or  other  like  animal  where  there  is  a  road 
frequcAted  by  the  pubUc,  for  the  recovery  of  two  hundred  aurei 
if  a  free  man  be  killed  [thereby],  and,  if  he  be  hurt,  for  as 
much  as  may  be  deemed  just  by  the  judge :  and  for  the  recovery 
of  double  the  loss  occasioned,  if  damage  be  done  to  other 
things  the  value  of  which  can  be  estimated, t  Dig.  h.  t.fr.  40. 
et  fr.  seq.  This  penalty  of  double  value  fails  by  Our  Usages, 
and  the  defendant  is  not  condemned  in  more  than  the 
assessment  of  the  injury  and  the  id  quod  interest  [damages]. 
Groenewegen  ad  Inst.  4.  9.  §  1  (si .  quadnvpes  paup.  fecisse 
dicatur).  By  the  Praetorian  Edict  **  de  dejectis  et  effusis  '*  an 
action  only  lay  for  fifty  au7'ei  on  account  of  the  death  of  a  free 
man.  Dig.  19.  3.  fr.  1  {de  his  qui  effud.  vel  dejecerint) ,  while  by 
the  Aedilitian  Edict  the  sum  was  two  hundred  aurei;  the 
reason  for  which  difference  may  possibly  be  that  he  commits  a 
graver  delinquency  who  keeps  near  a  public  road  a  ferocious 
nnimal  whose  nature  it  is  to  hurt,  than  he  who  receives  into 
Lis  house  a  man  negligent  but  not  thus  wont  to  occasion  hui-t ; 
and  as  the  care  of  the  roads  was  chiefly  and  by  special  law 

appearance,  the  vendor  is  only  liable  to  restore  or  remit  so  much  of  the 
price  as  may  be  considered  just  by  public  inspectors  called  **  Vijiders  **  or 
*'  Keurmeestera"  specially  appointed  in  imitation  of  the  Aediles  of  the 
Komans :  unless  the  animal  be  found  so  diseased  that  it  cannot  be  used 
for  food  without  danger,  in  which  case  it  is  returned  to  the  vendor,  who  is 
bound  to  restore  the  whole  price."  Van  Leeuwen  Cens,  For,  ut  at.  The 
passage  adds  that  it  makes  no  difference  whether  the  disease  or  intium  was 
Known  to  the  vendor  or  not,  and  then  goes  on  to  allude  to  certain  special 
local  enactments  and  usages  with  respect  to  the  vendor's  freedom  from 
liability  in  the  case  of  pigs^  if  a  skilled  opinion  had  been  demanded  and 
given  on  their  condition  on  inspection  of  the  tongue  and  palate. 

*  That  is  to  say,  the  slave  of  another,  and  notwithstanding  that  the 
value  of  the  boy  is  thereby  greatly  increased.  This  act  did  not  fall  within 
the  Lex  Aquilia  (concerning  torts),  because  to  support  that  it  was  necessary 
that  a  damnum  or  Io88  shoiud  have  been  unlawfiiliy  caused  to  the  owner  of 
the  thing.  Here,  although  the  act  was  done  without  right  and  was 
therefore  an  injuria^  there  was  no  damnum;  the  thing  was  not  deteriorated 
but  made  more  valuable  by  the  act.  Compare  Pothier  Fand,  19.  2.  nun., 
12.  and  Dig,  19.  2./r.  27.  §  28. 

t  For  according  to  Gaius  in  Dig,  9.  3.  7.  **  Liberum  corpus  nullam 
recipit  aestimationem,"  and  therefore  no  damages  could  be  recovered  on 
account  of  a  wound,  disfigurement,  or  pain  caused  to  a  free  man,  though 
the  costs  of  his  cure  and  the  loss  of  labour  were  recoverable.  Dig,  9. 4. 
fr,  uU,  The  Eoman-Dutch  Law,  however,  allows  damages  for  wound, 
disfigurement  and  pain. 
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entrusted  to  the  Aediles  and  not  professedly  to  the  Praetors, 
it  is  not  astonishing  that  the  Aediles  should  therefore  have 
been  more  strict  than  even  the  Praetors  in  the  enforcement 
of  the  law  against  things  done  in  violation  of  the  safety  of 
the  public  roads. 
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LIB.    XXL    TIT.    IL 
DE  EVICTIONIBUS  ET  DUPLAE  STIPULATIONE 


OF    EVICTIONS    [AND    WARRANTY    OP    TITLE]     AND 
THE  COVENANT   FOR  DOUBLE  VALUE. 


[COD.  LIB.  8.  TIT.  45.] 

[♦^»  The  previous  title  dealt  with  a  vendor's  liability  to  warrant 
against  Jutent  defects  in  a  thing  sold,  and  the  remedies  competent  on  that 
account  to  the  purchaser :  the  present  title  deals  with  the  liability  of  a 
vendor  or  other  alienator  to  warrant  his  title  to  the  thing  sold  or  alienated, 
and  with  the  alienee's  rights  against  him  when  it  is  evicted  by  the  true 
owner.  And  herein  our  author  treats  very  slightly  of  the  stipulatio  in 
duplum,  d:c,f  which  was  in  effect  a  covenant  by  the  vendor  to  pay  double 
the  value  of  the  thing  evicted.  This  ' '  stipulatio  **  or  covenant  is  analogous 
to  if  not  the  prototype  of  the  ordinary  formula  in  an  English  bond 
conditioned  for  a  penal  sum  of  double  the  amount  of  the  principal  amount 
due  by  the  obligee.  It  should  be  here  repeated  that  the  term  **  Eviction" 
has  not  precisely  the  same  meaning  in  the  Civil  Law  that  it  has  in  English 
Law ;  but  signmes  the  recovery  of  a  thinff  by  judicial  process  at  the  suit 
of  its  true  owner.  Hence  we  do  not  speak  (in  the  Civil  Law)  of  a  person 
but  of  a  thing  being  evicted,  and  that  only  by  the  true  owner;  and  not 
by  stratagem  or  foree  but  only  in  due  coxirse  of  law  by  judgment  in  a 
suit.  As  will  presently  appear,  the  term  is  still  further  hmited  in  its  use 
in  this  title.— Tb.] 

SUMMARY. 


1.  What  eviction  is?  and  what 
will  give  rise  to  an  action  on 
account  of  eviction  ? 

2.  Whether  either  legal  or  con- 
ventional Betractus  wul  give  rise 
to  it. 

3.  When  security  must  be  fur- 
nished against  eviction  bv  giving 
Sureties  h    If  the  Surety  has  been 


given  not  under  munid^  law  or 
pact,  but  only  because  eviction  was 
miminent  at  the  outset  of  the  con- 
tract, such  Surety  is  liable  only  for 
eviction  on  the  particular  ground 
which  was  then  contemplated  and 
imminent,  and  not  for  eviction  on 
other  grounds. 

4.  The  place  the  law  of  which  is 
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to  be  regarded  when  it  is  in  question 
whether  a  Surety  must  be  given 
against  the  eviction  of  moveables 
or  immoveables  respectively  P — The 
qualifications  of  the  Surety. — ^What 
if  the  vendor  cannot  find  a  fit  person 
as  surety? 

5.  In  what  matters  liability  for 
eviction  has  place  P  [Implied  war- 
ranty of  title  J . — In  tne  case  of  sale. 
— ^What  if  the  Fisc  or  Prince  was 
vendor? — ^What  if  the  things  evicted 
had  been  solemnly  sold  by  judicial 
decree  ? — Whether  a  creditor  is 
liable  in  the  case  of  eviction  of  a 
pledge  sold  by  him  ? 

6.  The  law  as  to  liability  for 
eviction  when  things  captured  by 
right  of  war  are  sold  by  the  Fisc 
and  afterwards  returned  to  their 
original  owners  under  the  conditions 
of  a  treaty  of  peace  ? 

7.  "Whether  there  is  liability  for 
eviction  in  datio  in  solutum  $ 

8.  Whether  in  Partition  Suits  for 
division  of  inheritance,  &c.  ? 

9.  Whether  in  Letting  and  Hir- 
ing? 

10.  Whether  in  Compromise  ? 

11.  Whether  in  Dowry  P 

12.  Whether  in  Legacies  ? 

13.  Whether  in  Donation  P 

14.  Whether  in  the  grant  of  a 
Feud  or  Emphyteusis  ? 

15.  A  suit  lies  on  account  of 
eviction  of  a  part,  provided  it  is  a 
**  homogeneous  "  and  not  a  **  hete- 
rogeneous *'  part  of  the  thing  sold. 

16.  A  right  of  Usufruct,  of 
Pledge,  of  Superficies,  is  considered 
as  a  "homogeneous"  part. — ^Whe- 
ther also  a  right  of  Praedial  Servi- 
tude ?  or  the  Accessions  of  a  thing  ? 
— Our  Usages. 

17.  Who  can  sue  on  account  of 
Eviction ;  and  who  are  liable  to  be 
sued  ? — ^Whether  heirs  and  sureties  ? 
Whether  one  who  has  warranted 
"for  a  year  and  day"  is  liable  in 
perpetuum  f 

18.  Whether  when  there  are 
several  vendors  or  heirs  of  one 
vendor,  they  are  bound  singuJi  in 


Bolidum  to  defend;  and  whether 
after  eviction  they  are  liable  to  the 
purchaser  singuli  in  sciidum  f 

19.  Whether  creditors  selling  as 
such  and  the  **  executors"  of  suits 

Sf.0.,  officers  appointed  to  carry 
[ecrees  into  execution],  agents, 
tutors,  or  curators  are  liable? — 
Whether  those  who  have  consented 
to  a  sale  ? — ^Whether  a  wife,  by  Our 
Usafifes,  if  her  husband  has  sold 
another  person^s  property;  or  the 
property  of  his  wife  contrary  to  a 
pronibitory  statute  P 

20.  Notice  of  the  institution  of 
the  suit  [against  the  purchaser] 
must  be  given  to  the  vendor 
[or  other  **ai«:tor"].— -How  the 
"auctor"  may  then  assist  the  pur- 
chaser in  the  action  ?  What  the  law 
is  if  he  fails  to  defend  P 

21.  Whether  notice  can  rightly 
be  given  to  the  agent  of  the  auctor 
[or  vendor]  ? — ^Whether  it  must  be 
j^ven  to  a  pupil  who  has  no  tutor  ? 
Whether  to  each  of  several  vendors 
or  heirs  ? — ^Whether  [in  the  case 
of  successive  sales]  by  a  second 
purchaser  to  the  first  vendor  ? — 
Whether  to  a  surety  P— Whether  to 
the  master  of  a  slave- vendor  ? 

22.  Whether  notice  need  be  given 
to  a  vendor  who  has  sold  knowing 
his  want  of  title  ?  —  Whether  in 
a  "  notoriously  unjust  cause "  't 
Whether  a  purchaser  who  has 
omitted  to  give  notice  and  been 
defeated  has  recourse  against  the 
vendor  if  he  can  himself  prove  that 
the  vendor  had  no  title  ? 

23.  Whether  notice  can  be  given 
after  litis-contestatio  ? — Whether 
after  appeal  ? 

24.  What  if  notice  has  been  dis- 
pensed with  by  agreement  ?— What 
if  the  vendor  nas  concealed  him^^elf 
to  avoid  notice  ? 

25.  What  a  person  suing  on 
account  of  eviction  recovers  from 
his  vendor  in  the  **  actio  ex  empto  " 
or  the  like  ?— Whether  what  he 
has  spent  on  the  thing  evicted  r — 
Whether  the  costs  of  suit?— Whe- 
ther he  recovers  these  when  he 
has  been  successful  [in  the  suit 
against  him  by  the  claimant]  ? 
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26.  If  the  value  of  the  thing  sold 
has  decreased  after  the  sale,  whether 
the  purchaser  on  that  account  re- 
covers so  much  less  from  the  vendor 
on  account  of  eviction  ? 

27.  Whether  when  an  action  sold 
has  been  evicted,  the  purchaser  only 
recovers  the  price  which  he  paid  for 
it,  or  the  whole  amount  included  in 
the  claim  he  purchased  ? 

28.  The  Jus  Civile  also  allowed 
an  action  **ex  stipulatu"  [i.e.,  on 
a  covenant]  for  double,  triple  or 
quadruple  value.  Our  Usages  as 
to  this. 

29.  The  right  to  actions  on  account 
of  eviction  endure  for  thirty  years. 
— ^Whether  a  vendor  can  evade  them 
by  subsequently  offering  the  evicted 
property  to  the  purchaser  ? 

30.  Cases  in  which  there  is  no 
liability  by  the  vendor  on  accoTint 
of  eviction. 

31.  Whether  and  how  far  one  is 
liable  for  eviction  who  only  sold  a 


doubtful  right  {incertmn  juris  sut)  ? 
or  who  specially  contracted  that  he 
should  not  be  responsible  for  evic- 
tion ? 

32.  Whether  he  who  has  know- 
ingly purchased  what  was  not  the 
vendor's,  and  has  not  taken  security 
against  eviction,  can  recover  the 
price? 

33.  Whether  an  action  will  lie 
for  eviction  on  account  of  the  land 
sold  having  been  afterwards  con- 
fiscated? 

34.  Whether  and  when  the  piir- 
chaser  can  sue  on  account  of  evic- 
tion when  the  property  has  perished 
while  with  himsell  P 

35.  What  the  law  is  if  one  of  a 
number  of  things  which  have  been 
sold  together  for  a  lump  price  is 
evicted  when  the  others  are  still 
worth  as  much  as  was  paid  as  the 
price  for  all  P — ^What  if  a  part  of  a 
farm  is  evicted,  and  the  full  acreage 
expressed  as  sold  still  remains  ? 


§  1.  As,  regularly,  it  is  in  the  power  of  the  owner  alone  to 
transfer  the  ownership  of  his  property  to  another,  and  one 
cannot  cause  another  to  be  owner  of  a  thing  before  he  has 
himself  first  obtained  the  ownership  of  it,  Dig.  60.  17.  fr,  54. 
{de  reg.  juris) y  it  often  happens  that  things  are  evicted  by  the 
public  authority  of  a  judge,  which  have  been  alienated  or 
burdened  without  any  right  by  persons  who  are  not  the  owners. 
And  although  it  cannot  be  denied  that  a  thing  may  be  evicted 
from  those  who  have  acquired  it  without  any  **  Justus  titulus,'* 
when  for  instance  the  **  vindicatio  rei"  is  instituted  by  the 
owners  against  thieves,  trespassers  and  the  like  possessors  of 
others*  property,  nevertheless  in  this  title  which  treats  of  respon- 
sibility for  eviction  and  the  actions  competent  on  that  account, 
eviction  is  the  recorei^  by  judicial  jrrocess  of  our  property  which 
the  opponent  has  acquired  by  a  ^'Justus  titidus*'*  Arg.  Dig.  h. 

•  Justus  titiihia  means  a  title  or  *'  cause  "  apt  by  the  Civil  Law  for 
the  transfer  of  ownership  ;  for  example,  purchase,  gift,  &c.  As  the  word 
Justus  might  naturally  oe  confounaed  with  the  EngHsh  word  ** just" 
(though  it  sometimes  also  has  this  meaning),  it  should  be  noted  that 
generally  and  technically  it  has  what  we  may  call  a  legal  or  juridical  as 
distinguished  from  an  ethical  sense,  and  simpl}'  means  legitimate,  or 
agreeable  to  law,  and  not  what  is  opposed  to  iuupins  :  for  example,  justcif 
uvptiae^  jiista  vror,  juMi  liberi,  signify  legal  marriage,  a  legal  wife, 
legitimate  children,  in  contemplation  of  the  Boman  Jus  Civfle;  justa 


Digitized  by  LjOOQIC 


EVICTION  ;   AND  WARRANTY  OF  TITLE,   ETC.  509 

t.fr,  24;  and  it  takes  place  not  merely  by  **  Vindicatio,"  but 
also  by  the  **  petitio  hereditatis,"  the  "actio  noxalis*'  or  the 
"  actio  praejudicialis  de  libertate,"*  as  by  all  these  proceed- 
ings [namely,  vindication  of  the  thing,  the  noxal  action,  claim 
of  inheritance,  and  the  suit  to  establish  the  freedom  of  an 
alleged  slave],  a  purchaser  is  not  allowed  "  rem  habere,"t  Dig. 
18.  4.  fi\  2.  pr.  {de  hered.  veL  act.  vendit.) ;  Dig.  h.  t.  fr.  16. 
§  1.  fr.  26.fr.  34.  §  tdt.  fr.  89.  §  3.  et  4. ;  Dig.  80.  l.fr.  45.  § 
1.  {de  legatisl.) ;  Cod.  h.  t.  (8.  45). /r.  24.  And  it  is  the  same 
if  the  purchaser  has  been  compelled  to  submit  to  a  division  of 
a  thing  purchased  in  solidum  by  a  decree  for  division  of  an  in- 
heritance or  that  for  partition  of  common  property,  Dig.  h.  t. 
fr.  84.  §  1.  or  been  condemned  in  the  value  of  a  suit,!  or  when 
he  has  been  unsuccessful  in  an  action  for  vindication  of  a  thing 
from  a  possessor;  Dig.  h.  t.fr.  16.  §  l.fr.  21.  §  2  ;  or  when  he 
has  been  defeated  in  the  hypothecary  action  and  been  deprived 
of  the  possession  in  consequence  of  the  thing  not  having  been 
freed  from  the  bond  of  pledge,  Cod.  h.  t.  fr.  4.  fr.  22.  Dig.  h.  t. 
fr.  34.  §  ult.  fr.  65.  ;  or  if  when  a  minor  has  sold  a  thing  to 
Titius  who  has  then  sold  to  Maevius,  and  the  minor  has  obtained 
**  restitutio  in  integrum  "  against  Maevius  also  [as  well  as  against 
Titius]  on  account  of  lesion  by  the  first  sale  [in  which  case  Titius 
is  responsible  to  Maevius  for  the  eviction.  Tr.],  Cod.  2.  24. 
fr.  1.  Dig.  h.  t.fr.  89 ;  or  when  a  major  has  obtained  restitution 
for  just  cause.  Dig.  h.  t.  fr.  66.  §  1.  and  finally,  whenever  the 
result  of  an  action  of  any  kind  is  that  the  purchaser  is  not 
permitted  "habere  rem,"  and  he  is  cut  off  from  all  hope  of 

sententia,  a  decree  pronounced  in  due  course  of  law  (even  though  corrupt 
and  iniquitous — compare  Dig.  1.  1.  11);  andy?«to  aetaSy  the  legal  age  of 
majority,  V.e.,  the  "legitima"  aetas^  or  statutory  age.  So  injusta 
BentetitiUy  injustum  tesiaTnentum,  are  distinct  from  iniqua  sententia,  iniquum 
testanientum ;  the  first  imply  that  the  decree  has  proceeded  in  violation  of 
the  requirements  of  law,  as  for  instance  against  an  absent  defendant 
without  notice  or  hearing,  or  that  the  testament  was  deficient  in  some 
statutory  requisite,  such  as  the  omission  to  institute  an  heir :  whereas 
the  other  expressions  imply  a  decree  pronounced  in  due  form  or  course  of 
law,  but  contrary  to  the  justice  of  the  case  and  the  rights  of  parties,  and 
a  testament  contrary  to  natural  duty  and  feeling  or  **  piety,"  as  it  is 
called.  What  is  injustum  is  null  in  law,  but  what  is  iniquum  is  not  null, 
but  must  be  corrected  by  the  proper  remedy,  which  in  the  case  of  the 
decree  will  be  appeal,  and  in  the  case  of  the  testament  is  the  action  (or 
quasi  action)  oaUed  the  Querela  inoffidosi  iestamenti. — See  Pothier*8  Pand, 
50.  17.  n.  125. 

*  As  to  these  actions  respectively  see  Lih.  6.  tit.  1.  (de  rei  vind.) 
lib.  5.  tit,  3  {de  hered.  pet.),  and  Lib.  40.  tit.  12  {de  liberali  cuuaa). 

t  Habere  here  has  a  technical  force  which  has  been  explained  ante 
p.  51  n.  84  n.  and  489  n. 

X  Estimatio  Litis :  i.e.,  the  value  of  the  thing  which  is  the  subject  of 
litigation.     Pothier  Pa n^.  50.  16.  n.  134. 
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recovering  it.     Dig.  h.  t,  fr.  34.  §  1.  junct,  fr.  35.  [: — in  all 
these  cases  the  vendor's  liability  for  warranty  of  title  arises]. 

§  2.  Eviction  for  which  the  vendor  is  responsible  is  not, 
however,  to  be  considered  as  having  taken  place  when  the 
purchaser  has  been  deprived  of  the  thing  by  legal  retractus* 
made  by  the  agnates  of  the  vendor  or  the  like  ;  for  that  cannot 
be  ascribed  to  any  fault  of  the  vendor,  who  sold  what  was  not 
another's  but  his  own  rightful  property,  but  is  due  rather  to  a 
circumstance  arising  from  a  provision  of  law  and  depending  on 
the  condition  of  the  purchaser  himself,  namely  his  being  not  a 
cognate  but  a  stranger,  which  he  either  knew  or  ought  to  have 
known  :  whence  also,  as  has  been  said  in  dealing  with  that  sub- 
ject, a  person  who  has  to  submit  to  retractus  only  recovera  the 
price  and  not  also  [damages  or]  id  quod  interest,  just  as  those 
who  have  knowingly  bought  another's  property.  Tiraquellus 
de  retractu  gentUit.  §  1.  gloss.  9.  num.  84.  Mangilius  de 
evictionibus  cap.  134.  num.  1.  et  seq.  Cabal  linus  de  eviction.  § 
8.  num.  167.  Gomezius  variar.  resol.  torn.  2.  cap.  2.  num.  40. 
in  fine.  Zoesius  ad  Pand.  h.  t.  num.  12.  Perezius  Cod.  h.  t. 
num.  8.  Much  less  will  there  be  responsibility  for  eviction  if 
there  has  been  a  pact  providing  for  conventional  retractus  of 
the  thing  sold  ;+  for  a  pact  for  resale  (**  de  retrovendo  ")  or  the 
like  does  not  affect  the  thing  itself,  nor  can  a  third  party,  with 
whom  it  is,  be  deprived  of  it,  but  only  a  personal  action  lies 
against  a  party  who  does  not  stand  by  his  pact,  unless  in 
accordance  with  the  Jus  Civile,  the  vendor  has  agreed  that  the 
thing  should  be  "as  if  unbought"  {res  inempta)  on  tender  of 
the  price,  Dig.  13.  7.  fr.  18  {de  pignorat.  act.),  Cod.  4.  54.fr. 
6.  {de  pactis  inter  empL  et  vend.) ;  or  unless  the  pact  has  been, 
according  to  Our  Usages,  made  in  the  solemn  act  of  tradition 
before  the  local  tribunal,  and  so  been  inserted  in  the  instrument 
of  delivery,  as  has  been  said  in  the  title  de  contrah.  empt.  {Lib. 
18.  tit.  1.)  num.  15. 

§  3.  When  a  thing  is  transfeiTed  to  another  by  a  Justus 
titulvsl   the  alienator  has  to  give  "caution"    against  appre- 

•  See  Lih.  18.  tiL  3.  De  lege  commissoria. 

t  For  instance,  if  a  vendor  has  sold  a  thing  which  had  been  pledged 
to  him  by  his  debtor,  and  has  agreed  with  the  purchaser  that  if  the  debtor 
should  repay  the  price  to  the  purchaser  it  should  be  lawful  to  the  debtor 
to  have  back  the  property  iJ><g.  13.  7.  13).  As  to  the  reason  which  follows 
for  the  vendor  not  being  haole  for  eviction  of  the  thing  from  the  purchaser, 
namely  that,  except  in  the  cases  mentioned,  only  a  personal  action  (and 
not  the  '*  Eei  Yinoicatio '^)  is  available  to  the  retractor,  see  ante^  Lib.  18. 
tH.  3.  §  7,  p.  49  ante 
See  Tiote  to  §  1, 
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hended  eviction,  regularly  indeed,  by  bare  repromissio  [formal 
reciprocal  promise,]  according  to  Roman  Law,  but  sometimes 
by  giving  security,  when  this  has  been  expressly  agreed,  or 
when  at  the  very  outset  of  the  contract  eviction  was  imminent. 
Dig,  h.  t.fr.  8?!  pr.fr.  56. ;  Cod.  h.  t.fr.  24. ;  Dig.  18.  6.  fr. 
pen.  §  1.  (de  peric.  et  commod.  rei  vendit.) ;  Jacobus  Coren 
consU.  8.  in  notis ;  Mangilius  de  evictionibus,  quaest.  85.  num. 
1.  et  seq. ;  or  when  a  statute  expressly  requires  of  all  vendors 
to  give  security  against  eviction  by  sureties  (Jidejusaores)  as 
obtains  in  some  places  in  respect  to  immoveables,  as  shewn  by 
Hugo  Grotius  Manvd,  adjurisprud.  HoU.  lib.  8.  cap.  14.  num. 
18.*  Sim.  Van  Leeuwen  Cens.  for  part  1.  lib.  4.  cap.  19.  num. 
18.  JacobviR  Coren  d.  consil.  8.  However,  it  mcdces  a  great 
difiference  whether  a  surety  (fidejussor)  has  been  given  in 
compliance  with  a  pact  or  statute,  or  only  because  of  the 
imminency  of  eviction  at  the  outset  of  the  contract ;  for  when 
a  surety  has  bound  himself  for  eviction  either  in  conformity 
with  municipal  law,  or  under  a  pact  annexed  to  the  sale,  he  is 
bound  for  every  case  of  eviction,  from  whatever  cause  arising. 
But  when  he  has  only  interposed  his  security  because  at  the 
commencement  of  the  contract  (in  limine  contractus)  eviction  was 
imminent  from  this  or  that  special  cause,  lest  otherwise  the  pur- 
chaser should  decline  payment  of  the  price,  putting  forward  the 
plea  of  fraud  (as  he  may  do  according  to  Dig.  18.  6./r.  pen. 
§  ult.  {de  peric.  et.  commod.  rei  vend.),  Cod.  h.  t.fr.  5  ;  Jacobus 
Coren,  consil.  18.  num.  18.  et  seq.) — he  (the  surety)  rather  is 
only  liable  for  that  particular  cause  of  eviction,  and  not  also 
for  others  then  unknown  and  uncontemplated.  For,  as  [in 
the  case  put  in  Dig.  18.  6.  18.]  the  cause  for  interposing 
security  was  only  a  special  one,  to  wit,  a  suit  which  had  already 
been  begun  to  be  mooted,  failing  which  the  vendor  might  by 
the  Common  Law  have  discharged  his  duty  by  a  mere 
** repromissio,"  it  follows  that  a  limited  "cause**  also  only 
produces  an  effect  restricted  to  that  cause,  and  not  a  general 
effect   [or  in  more  simple   language,  a  security  intended   to 

*  Herbert's  translation  of  Grotius,  p.  335  (3.  14.  §  8.)  is  somewhat 
misleading  here,  or  at  least  does  not  express  the  matter  very  clearly.  It 
reads:  **  But  in  some  places  of  Holland  it  is  the  custom  for  the  seller 
of  immoveable  property  always  to  guarantee  the  same  even  without  a 
stiptUaiion"  The  words  in  the  original,  however,  are  Bat  den  verkooj^er 
van  oniilbaer  goed  altyd  vok  zonder  beding  mod  Wasrborq  STBLLEN,  which 
mean  that  in  some  parts  of  Holland  it  is  the  custom  for  the  seller  of 
immoveable  property  always  to  give  sureties  or  hail  without  express 
agreement.  For  by  the  Law  of  Holland  a  purchaser  is  regularly  always 
bound  to  euarantee  or  warrant  against  eviction  whether  he  has  expressly 
contracted  for  this  or  not,  and  whether  he  has  given  sureties  or  not.  See 
Van  Leeuwen,  Cmsura  Forenais,  jpari  1.  lib.  4.  cap.  18.  num.  11. 12. 13.  14. 
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provide  against  a  particular  contingency  is  to  be  confined  in  its 
effect  to  that  contingency],  as  stated  by  Sande  following  other 
authors  in  Decis.  Frific.  lib.  8.  tit.  4.  def.  9. 

§  4.  When  it  is  a  question  whether  or  not  a  surety  must 
be  given  for  eviction,  the  law  of  the  place  where  the  contract 
has  been  executed  is  to  be  regarded  not  only  in  the  case  of 
moveables  but  also  of  immoveables,  although  it  may  have  been 
otherwise  provided  by  the  statutes  of  the  place  where  the 
things  are  situated,  Dig.  h.  t.  Jr.  6 ;  Jacobus  Coren  consil.  3. 
num.  1.  2.  The  reason  of  this  is  that  "  caution  "  for  eviction 
pertains  to  the  solemnities,  or  at  least  to  the  accidents  of  the 
contract  and  the  mode  and  form  of  contracting,  Arg.  Dig.  18* 
l.fr.  72  {de  contrah.  empt.) ;  and  that  the  law  of  the  place  in 
which  the  contract  has  been  executed  is  to  be  observed  in 
respect  to  these  solemnities  has  been  fully  shewn  in  the  title 
de  constit.  Principum,  pars  altera^  de  'statiUis  {Lib.  1.  tit.  4. 
.pars  2),  num.  13.  And  it  also  accords  with  this  that  in  tl^e 
case  where  a  surety  has  to  be  given,  he  must  be  a  fit  [i.e.^  suf- 
ficient and  solvent]  person  and  subject  to  the  jurisdiction  of 
the  judge  in  whose  territory  the  contract  has  been  made,  Arg» 
Dig.  2.  B.fr.  1  {si  quis  in  jus  voc.  non  iverit).  Dig.  2.  8./r.  7. 
§  1  {qui  satisd.  cog.).  Compare  Gomezius  variar.  resolut.  torn. 
2.  cap,  13,  num.  6.  Eespons.  Jurisc.  HoU.  paii,.  1.  consil.  306. 
If  the  vendor  cannot  find  a  surety,  either  a  sufficient  hypothec 
should  be  created  in  immoveables,  with  the  purchaser's  con- 
sent, as  to  which  see  the  title  de  pignor.  et  hypoth.  {lib.  20. 
tit.  1),  num.  20.  or  otherwise,  by  oui*  practice  the  property, 
if  immoveable,  is  to  be  delivered  to  the  pui'chaser  after  solemn 
judicial  decree  by  the  judge,  and  previous  public  proclama- 
tions.    Wassenaar  pract.  judic,  cap.  22.  num.  36  el  seq. 

§  5.  As  respects  the  affairs  {negotia)  and  causes  from 
which  responsibility  for  eviction  arises,  it  must  be  known  that 
if  indeed  there  has  been  an  express  "  repromissio  *'  it  matters 
not  to  what  kind  of  contract  the  promise  has  been  annexed, 
for  in  that  case  nothing  is  regarded  but  whether  the  thing  has 
been  evicted,  and  the  liability  under  the  stipulation  thereby  been 
incurred, Di^. A.  tfr. 52. Cod. 5. 12./r.  1.2.  Cod.8. 4.  5/r.  1. 2.  If 
however  there  has  been  no  such  promise,  it  is  in  many  contracts 
{negotia)  natural  that  an  action  should  lie  on  account  of  eviction 
of  the  things  intended  to  be  transferred  by  them :  and  first 
among  these  is  purchase  and  sale,  whether  corporeal  things 
have  been  sold  and  evicted,  or  incorporeal  things  such  as  debts, 
actions  and  rights  of  servitude  expressly  sold.  Dig.  h.  t.  fr.  46. 
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§  l./r.  74.  §  vlt. ;  Dig.  18.  4t.fr.  4  (de  hered.  vel  act.  vend.),  or 
a  **  jus  hereditarium/'  as  to  which  see  further  in  the  title  de 
hered.  vel  act.  vend.  {lib.  18.  tit.  4),  num.  4.  Plainly,  if  the 
Fisc  or  Prince  has  sold  a  thing,  as  that  cannot  be  evicted  from 
a  purchaser  (for  he  immediately  acquires  the  ownership  by  an 
exceptional  privHegium)*  so  neither  can  there  be  any  question  of 
eviction,  Arg.  Inst.  2. 6.  §  ult.  {de  v^sucajnonihus) .  Moreover,  when 
things  have  been  delivered  in  accordance  with  our  usages  by  a 
solemn  decree  of  the  judge,  eviction  is  indeed  hardly  {difficUius) 
allowed,  unless  the  most  just  causes  for  restitution  are  shown ; 
as  to  which  see  what  has  been  said  on  the  subject  of  **in 
integrum  restitutio  *'  [lib.  4.  tit.  1] ;  when,  however,  out  of  the 
ordinary  course  eviction  is  conceded  to  the  oiiginal  owner  of 
things  so  delivered,  responsibility  to  the  purchaser  for  eviction 
is  incurred  either  by  a  vendor  who  has  sold  voluntarily,  or  by 
a  debtor  to  whose  discharge  the  price  is  applied,  and  some- 
times even  by  creditors  to  whom  the  price  has  been  paid — 
thus  far  at  least,  that  the  price  may  revert  to  the  purchaser ; 
for  it  would  be  iniquitous  that  it  should  fall  to  the  profit  of  an 
unjustt  possessor,  or  of  creditors,  or  of  the  debtor,  in  the 
absence  of  notable  culpa  on  the  part  of  the  purchaser.  Arg.  2. 
48.  fr.  un.  {de  rejmtat.  quae  fiunt  in  jvdic.  in  integr.  restit.) ; 
Cod.  2.  87.  fr.  ult.  {si  adversus  fiscum) ;  Cod.  10.  l./r.  3 
(de  jure  fisct) ;  Ant.  Matthaeus  de  auctionibus,  lib.  1.  cap.  16. 
num.  16.  17.  18.  et  cap.  14.  num.  5.  6.  That  these  things 
may  be  the  more  clear  we  must  consider  that  a  creditor  sells 
pledges,  either  by  ordinary  right  or  in  right  of  his  being 
creditor.  If  by  ordinary  right — that  is,  if  he  has  sold  a  thing 
as  his  own,  and  not  as  having  been  bound  to  him  in  pledge — 
he  is  as  liable  to  the  purchaser  for  eviction  as  if  he  had 
alienated  another  person's  property  not  bound  to  him  by  any 
pledge-right,  Arg.  Dig.  17.  1.  fr.  59.  §  4  {mandati)  ;  and  it  is 
the  same  if  he  has  promised  the  double  value  to  the  purchaser 
in  case  of  eviction  [i.e.,  agreed  to  the  **  stipulatio  in  duplum  ''] , 
as  then  he  still  more  sold  the  thing  as  by  ordinary  right  and  as 
his  own  property,  though  in  such  case  he  would  have  recourse 
against  the   debtor  if  his   promise  [in   duplum]  was  to  the 


•  See  p.  296  ante  {lib,  18.  tit.  4.  §  8)  and  p.  287,  note,  and  the  provisions 
in  the  Cod,  7.  37.  c.  1.  2,  which  confirm  the  title  of  a  purchaser  from  the 
Fisc  or  Prince,  but  give  the  true  owner  recourse  against  the  latter  within 
a  limited  time.  See  also  Brunnemannus  Ck)m.  on  these  passages  of  the 
Code. 

t  Here  the  word  in  the  text  is  iniquo — i,e,  **  morally  unjust,"  and 
the  epithet  by  which  it  is  rendered  is  not  used  in  the  technical  sense  of 
injiutua  but  in  the  ordinary  meaning  of  the  English  adjective.  See  note 
to  §  1. 

C.P.  L  L 
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advantage  of  the  latter.*  Dig.  18.  7.  fr.  22.  §  ult.,fr.  23  {de 
pignorat.  act.).  If  he  sold  the  thing  in  right  of  being  a  creditor, 
that  is  to  say,  as  a  thing  bound  to  himself  by  the  bond  of 
pledge  [but  which,  not  being  the  debtor's,  the  latter  had  do 
right  to  pledge  to  him]  he  is  not  liable  to  the  purchaser  for 
eviction  by  a  third  party  [the  true  owner]  of  the  thing  pledged ; 
and  the  purchaser  cannot  even  retain  any  balance  that  may  be 
due  of  the  price,  to  the  prejudice  of  a  creditor  selling  by  right 
of  pledge,  but  may  be  compelled  to  pay  it.  Dig.  h.  t.fr.  68. 
junct.  Cod.  8.  46. /r.  1.  2  {credit&rem  evict,  pignoris  non  debere), 
Dig.  19.  l.fr.  11.  §  16  (de  act.  empt.) ;  but  he  (the  purchaser) 
rather  has  an  action  ex  aequo  et  bono  against  the  debtor  (who 
benefits  by  the  payment  of  the  price  in  being  thus  released 
from  his  debt)  for  restitution  of  the  price  and  intermediate 
interest — ^but  nat  also  for  id  quod  interest  [or  damages] — ^how- 
ever much  he  (the  purchaser)  may  have  been  to  blame  for  not 
having  been  more  cautious  in  his  dealings ;  especially  as  the 
creditor  is  considered  to  have  sold  such  a  thing  by  the  consent 
of  the  debtor,  and  so  the  debtor  himself  is  in  a  manner  con- 
sidered to  have  sold  it,  Dig.  h.  t.  fr.  74.  §  1 ;  Cod.  h.  t  fr.  13, 
junct.  Inst.  2.  8.  §  1  {quib.  alien,  licet  vel  non) ;  or  the  pur- 
chaser may  rightly  claim  from  the  creditor-vendor,  by  the 
action  "  ex  empto,"  cession  of  the  "  actio  pignoratitia  con- 
traria  '*  t  against  the  debtor  for  what  it  concerned  the  pur- 
chaser that  a  thing  belonging  to  another  should  not  have  been 
given  in  pledge ;  for  it  is  equitable  that  he  should  at  least 
have  this,  because  it  puts  the  creditor  to  no  loss.  Dig.  A. 
t.fr.  88  ;  Arg.  Dig.  17.  l.fr.  14  (mandati)  ;  Dig.  46.  l.^r.  36 
(de  fidejussor) ;  Henricus  Kinschot,  respons.  42.  If  however 
the  creditor  has  knowingly  and  fraudulently  sold  as  creditor 
another  person's  property  pledged  to  him,  he  is  bound  to  the 
purchaser  in  the  **  actio  de  dolo  "  as  a  penalty  for  his  fraud. 
For  as  the  contract  of  pledge  "  does  not  bind  an  innocent 
creditor  by  the  vinculum  of  eviction,"  [that  is  to  say,  in  such  a 
case  the  creditor-vendor  is  not  responsible  to  the  purchaser 
for  eviction]  **  so  it  does  not  excuse  one  who  commits  a  decep- 
tion and  fraud ; "  J  and  every  one  is  responsible  for  fraud  in 
his  own  acts.  Dig.  19.  1.  fr.  11.  §  16  {de  act.  empti)y  Cod.  8. 
46.  fr.  2  {creditorem  evictionem  pignoris  non  dehere).  If  indeed, 
the  decree  has  not  been  interposed  by  a  competent  judge,  or  if 

•  As  for  instance  if  the  property  would  not  otherwise  have  fetched  a 
piu'chaser,  and  the  creditor  acted  honestly  and  as  a  prudent  paterfamiHas 
would  have  done.     Dig.  13.  7.  22.  §  4. 

t  Actio  Pignoratitia;  see  lib.  13.  tU.  7.  §  10.  ante^  p.  483. 

X  The  words  marked  in  inverted  oonunas  are  from  the  Cod.  vi.  ciU  \ 
the  interpolated  explanation  I  have  inserted  from  the  Di^.  ui.  cU. 
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notice  of  the  sale  of  the  thing  pledged  has  not  been  given  to 
the  owner,  the  better  opinion  is  that,  when  eviction  has  followed 
on  this  account,  the  purchaser  may  rightly  sue  the  creditor  for 
restitution  of  the  price,  inasmuch  as  he  (the  creditor)  was 
especially  in  fault  for  the  non-observance  of  the  requisites  of 
the  public  auction  and  for  the  sale  being  therefore  invalid, 
as  said  in  the  title  de  distract,  pign.  (lib.  20.  tit.  5)  num.  7,  and 
therefore  he  himself  must  be  deemed  especially  bound  to  the 
purchaser  "  eo  nomine  "  [i  e.,  in  damages  for  eviction] .  Com- 
pare Neostadius  Curiae  Supr.  decia.  100;  Responsa  Jurisc. 
HoU.  part  3.  vol.  2.  consil.  834  {revera  234),  page  672. 

§  6.  If  Titius  has  purchased  from  the  Fisc  lands  captured 
in  war,  and  again  sold  them  to  Maevius,  and  afterwards  under 
the  conditions  of  a  subsequent  treaty  of  peace,  they  revert  by 
jm  postliminii  to  the  original  owners,  no  right  of  recourse 
against  the  Fisc  is  conceded  either  to  Titius  or  to  Maevius ; 
for  the  Fisc  is  not  considered  to  have  sold  them  further  than 
so  far  as  he  might  be  entitled  by  right  of  war  to  retain  the 
ownership,  and  therefore  Titius  is  rather  considered  to  have 
purchased  the  uncertain  chance  of  their  retention  than  the  actual 
lands  themselves.  Arg.  h.  t.fr.  11.  But  neither  has  Maevius 
any  recourse  against  his  vendor,  Titius ;  for  Maevitis  could 
and  ought  easily  to  have  known  or  presumed  from  the  situation 
of  the  lands  and  their  hostile  occupation,  that  what  was  cap- 
tured by  right  of  war  would  return  by  the  conditions  of  peace 
to  those  from  whom  they  had  been  taken.  Arg.  Dig.  h.  t.  fr. 
11.  It  would  be  otherwise  if  he  could  not  have  known  this 
from  their  situation,  as  when  the  property  of  one  who  is  with 
the  enemy  has  been  confiscated  and  sold  by  the  Fisc,  as  to 
which  see  Neostadius  Cur.  Supr.  decis.  37. 

§  7.  Further,  as  *'  datio  in  solutum  *'  *  is  similar  to  pur- 
chase, he  also  from  whom  a  thing  given  in  solutum  has  been 
evicted  may  sue  the  giver  for  eviction,  Cod.  h.  t.  fr.  4,  junct. 
Dig.  42.  4.  fr.  vlt.  (quib.  ex  cans,  in  possess,  eatur),  whether 
the  datio  in  solutum  has  been  for  a  money  debt,  in  which  case 
it  properly  takes  the  place  of  sale,  or  whether  for  another 
thing  corporeal  or  incorporeal,  and  thus  rather  approximates 
to  Barter :  for  the  action  "  in  factum  praescriptis  verbis,"  after 
the  example  of  the  action  "  ex  empto,"  also  Ues  on  accoimt  of 
eviction  of  a  thing  given  in  Barter,  to  recover  what  it  concerned 
the  plaintiff  that  it  should  not  have  been  evicted.  Although 
indeed  the  person  who  has  suffered  eviction  of  a  thing  bartered 

*  The  giving  of  something  instead  of  the  sum  due. 

LL  2 
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to  him  can  also  claim  restitution  of  the  thing  reciprocally  given 
in  exchange  by  himself  when  he  thinks  this  advantageous. 
Cod.  4.  64.  fr.  1  (de  rerum  permut.) ;  Dig.  19.  4.  fr.  1.  §  8. 
et  vlt.  (eod.  tit.)  ;  Dig.  46.  S.fr.  46  {de  solution.)  ;  Cod.  7.  45. 
fr.  8  (de  senten.  et  interlocut.)  ;  Cod.  h.  t.  fr.  29.  Compare 
Ant.  Faber  Cod.  lib.  8.  tit.  80.  dejin.  49.  and  de  error,  pragmat. 
decade  100.  errore  7;  Cujacius  lib.  19.  ohserv.  88 ;  Gomeadus 
var.  reaohU.  torn.  2.  cap.  2.  num.  88. 

§  8.  The  division  of  an  inheritance  and  the  adjadication 
then  made  of  the  property  [to  the  several  heirs]  is  also 
said  to  stand  in  the  place  of  purchase,  Cod.  8.  88.  fr.  1 
{communia  utriusque  judicU),  and  therefore  also  on  account 
of  the  eviction  of  a  thing  adjudicated  to  one  [co-heir],  an  action 
for  eviction  is  competent  against  the  other  [co-heirs],  whether 
the  division  has  been  made  by  authority  of  a  judge  or  by  the  con- 
sent of  the  co-heirs ;  but  not  in  the  same  way  in  all  cases.  For, 
if  the  co-heir  knew  that  the  thing  adjudicated  to  him  belonged  or 
was  mortgaged  to  another,  and  so  was  liable  to  the  risk  of 
eviction,  and  nevertheless  did  not  take  care  to  obtain  securitv 
against  this,  he,  when  evicted,  has  no  action  on  account  of  the 
eviction  for  the  id  quod  interest  [or  damages]  indeed,  Cod.  3. 
98.fr.  7  (commun.  utriusqvejudic.),  but  it  is  just  that  he  should 
recover  the  value  of  the  thing  from  the  other  co-heir  [or 
co-heirs]  to  whom  other  property  belonging  to  the  deceased 
had  fallen  by  the  division  and  adjudication,  lest  otherwise  they 
should  be  enriched  by  this  loss;  agreeably  to  what  will  be 
afterwards  explained  as  to  knowingly  purchasing  the  property 
of  others ;  unless,  perchance,  he  has  taken  the  risk  of  eviction 
upon  himself;  Arg.  Dig.  18.  4.  fr.  10.  11  (d^  hered.  vel  act, 
vend.) ;  Cod.  8.  86. /r.  14  (familiae  ercis.).  If  he  was  ignorant, 
or  knew  indeed,  but  security  had  expressly  been  given  to  him 
against  eviction  (as  it  is  incumbent  on  the  arbitrator  in  the 
division  of  an  inheritance  to  take  care  that  security  against 
eviction  be  given  to  those  to  whom  he  adjudicates  property), 
Dig.  10.  2. /r.  25.  §  pen.  (Jamil,  ercisc),  he  may  sue  by  the 
"  actio  ex  stipulatu  "  when  a  stipulation  has  taken  place,  and 
otherwise  by  the  "  actio  praescriptis  verbis."  Cod.  8.  88. /r.  7 
(commun.  utr.  judicii) ;  Dig.  h.  t.  fr.  66.  §  vlt. ;  Cod.  8.  86. 
fr.  14  (familiae  ercisc).  See  Caballinus  de  eviction.  §  4.  num. 
51;  Christinaeus  ad  Leg.  Mechlin,  tit.  16.  art.  48.  num.  4; 
Responsa  Jurisc.  Holl.  part  4.  consil.  19.  et  168 ;  Berlichius 
concl.  pract.  part  1.  conclus.  24.  num.  54.  et  seq.y  and  what 
I  have  written  in  the  tract,  de  familid  ercisc.  cap.  18.  num.  6. 
et  seq.  When  the  testator  has  himself  divided  his  property 
among  his  co-heirs,  whether  then  also  there  is  responsibility 
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for  eviction  has  been  discussed   in  the  title  familiae   ercisc. 
(lib.  10.  tit,  2)  num.  1. 

§  9.  Moreover,  as  Letting  (Locatio)  is  similar  to  Sale  and 
rests  on  almost  the  same  rules  of  law,  Inst.  8.  25  {de  locat. 
conduct.),  it  is  not  strange  that  when  a  thing  leased  had  been 
evicted,  the  tenant  was  also  entitled  to  sue  by  the  '^  actio  locati 
conducti  "  for  the  damages  sustained  by  not  having  the  use  of 
the  thing  leased  to  and  afterwards  evicted  from  him,  Dig.  19. 
2.  fr.  9.  pr.  (locati) ;  although  this  is  not  strictly  evictionia 
praestatio,  for  no  *'  price  "  has  to  be  paid  to  the  lessee  of  the 
thing  evicted. 

§  10.  Further,  responsibility  for  eviction  finds  scope  in 
Compromise  {tramactio),  that  is  to  say,  when  what  has  been 
given  on  account  of  the  compromise  has  been  evicted :  for  if 
the  very  thing  itself  in  respect  of  which  a  lawsuit  existed  or 
was  apprehended,  and  which  it  was  agreed  should  belong  to 
one  of  the  litigants,  has  been  evicted,  the  party  who  receives 
some  [other]  thing  on  account  of  this  compromise  is  by  no 
means  bound  eo  nomine  [i.e.,  he  is  not  liable  for  the  eviction  of 
the  thing  in  dispute  from  the  party  to  whom  it  was  assigned  by 
the  compromise] ;  for  by  a  compromise  in  respect  to  anything 
it  is  not  thereby  agreed  that  he  with  whom  it  remains  shall 
become  owner  of  it ;  but  only  that  the  claim  to  it  shall  be 
given  up  by  the  opponent,  and  that  it  will  no  further  depend 
upon  him  that  he  [to  whom  the  thing  in  dispute  has  been 
given  up]  does  not  have  *  the  thing,  and  that  in  future  he  will 
not  have  to  suffer  litigation  from  him  with  whom  he  com- 
promised respecting  it.  Cod.  2.  4.  fr.  33  (de  transaction.) ; 
Caballinus  de  eviction.  §  4.  num.  46 ;  Donellus,  Brunnemannus, 
Wissenbach  ad.  d.  I.  33;  Gomezius  variar.  resolut.  torn.  2. 
tit.  2.  num.  88 ;  Mantica  de  tacitis  et  ambiguis  convent,  lib.  26. 
tit.  7.  num.  22 ;  Carpzovius  defin.  for.  part  2.  coTistit.  84. 
defin.  28.  And  though  there  are  not  wanting  some  who  hold 
that  it  is  only  when  the  recipient  of  something  in  consideration 
of  the  compromise  did  not  at  the  date  of  it  have  possession  of 
the  thing  in  dispute,  and  simply  left  it  with  the  possessor 
[relinquishing  his  own  claim  to  it]  that  he  is  not  liable  for 
eviction, — but  that  it  is  diflferent  when  the  possessor  of  the 
actual  thing  in  dispute  has  transferred  it  to  his  opponent, 
having  received  something  else  for  the  compromise ;  as  if 
rather  a  sale  than  a  compromise  had  then  taken  place ; 
Abraham  d  Wesel  de  connub.  bonorum  societ.  tra^t.  2.  cap.  2. 

*  Habere,  in  the  technical  sense  explained  in  the  introductory  note 
to  Lib,  21.  tit.  1.  aitU  p.  487. 
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num.  66.  et  seq.  (following  others  there  cited) ; — nevertheless 
this  opinion  can  hardly  be  approved ;  for  it  is  not  so  provided 
by  any  lex  [in  the  Corpus  Juris],  nor  can  a  transfer  of  posses- 
sion (which  possession  is  often  only  one  of  fact,  acquired 
without  any  kind  or  colour  of  right)  change  the  nature  of 
compromise;  and  neither  can  he  who  by  the  transaction 
transfers  the  possession  cause  that  the  ownership  should  pass 
to  his  adversary,  but  he  only  cedes  whatever  kind  of  rif^ht  he 
himself  might  be  considered  to  have  in  the  thing  hitherto 
possessed  [by  him] ;  just  as  he  also  who  not  having  possessed 
it,  and  who  having  accepted  something  else  desists  from 
prosecuting  a  suit  already  commenced  for  the  thing  as  if  it 
were  his  own,  gives  up  any  questionable  right  he  had,  such  as 
it  was.  And  moreover  there  can  be  no  doubt  but  that  one 
may  have  the  weaker  right  equally  whether  he  possesses  or 
does  not  possess  [i.e.,  whether  he  or  his  opponent  has  the 
better  right  does  not  depend  on  mere  possession] ;  and  com- 
promises are  not  the  less  expedient  when  in  consideration  of 
a  moderate  compensation  received,  the  possession  [of  the 
disputed  subject]  is  transferred,  than  when  the  possession  is 
retained  and  a  moderate  compensation  given  to  the  claimant  in 
order  that  there  may  be  a  cessation  of  further  litigation.  So 
that  the  conclusion  to  be  drawn  from  all  this  is  rather  that, 
in  compromise,  neither  the  transfer  nor  the  retention  of 
possession  [of  the  thing  in  dispute]  ought  to  operate  any 
difference  in  the  law  in  respect  to  the  responsibility  for  eviction. 
Certainly,  if  the  possessor  has  conceded  the  possession  [of  the 
thing  in  dispute]  to  his  opponent,  after  accepting  nearl}''  the 
just  price, — as  then  I  would  not  deny  that  this  was  rather  a 
purchase  veiled  imder  the  title  of  a  compromise  than  a  true 
compromise,  so  reciprocally  I  must  concede  that  it  should  no 
less  be  called  a  purchase  when  a  non-possessor,  after  accepting 
in  almost  the  same  way  the  just  value,  is  released  by  the 
possessor  from  litigation ;  for  what  is  actually  done  is  of  more 
account  than  what  is  simulated. 

§  11.  Thus  far  we  have  dealt  with  onerous  titles,  but  the 
law  is  not  in  all  respects  alike  in  lucrative  ones.  For  if  [what 
has  been  given  as]  dowry  has  been  evicted,  we  must  see 
whether  it  originated  from  **  datio  "  or  from  "  promissio."  * 
If  from  "promissio"  the  "condictio"  or  [personal]  action 
**ex  stipulatu"  is  competent  to  the  husband  in  order  that 
other   dowry   may   be    given    [in   place    of    that    which   had 

♦  Id  eat,  whether  it  had  been  actually  ** given"  or  merely  "promised'* 
at  the  time  of  settlement.    For  the  better  understanding  of  &e  terms 
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been  evicted  from  the  husband  by  the  rightful  owner  of  the 
property].  If  from  **  datio,"  then  if  it  has  been  valued  (**  dos 
aestimata  ")  with  the  intention  that  the  valuation  should  form 
a  kind  of  sale,  an  action  on  account  of  the  eviction  will  lie  just 
as  it  would  on  account  of  eviction  from  a  thing  sold  ;  but  if  it 
be  do8  inaestimata,  or  if  appraised  indeed  but  without  the 
intention  of  constituting  a  contract  of  sale,  the  husband  has 
no  action  on  account  of  eviction  unless  the  property  of  another 
person  [than  the  giver]  has  been  given  fraudulently,  in  which 
case  he  may  either  sue  '*  de  dolo "  or  (from  respect  to  the 
matrimonial  relationship)  by  an  action  "in  factum"  if  the  wife 
herself  has  been  guilty  of  fraud ;  Cod.  6.  12.  fr,  1  {de  jure 
dotium) ;  Dig.  23.8./r.  16,/r.69.§  7  (dejure  dot.),junct.Dig.eod. 
tit.fr.  10.  §  4;  or  unless  the  father  has  given  another  person's 
property  as  dowry,  even  in  good  faith,  for  as  it  is  his  duty  to 
give  dowry  to  his  own  offspring,  he  should  be  compelled  to 
give  another  in  place  of  what  has  been  evicted.  Arg.  Dig.  d. 
fr.  69  {eod.  tit.). 

§  12.  As  respects  Legacies,  there  is  a  great  difference 
between  what  is  bequeathed  **  in  genere  '*  and  what  **  in  specie ; " 
for  if  a  thing  has  been  bequeathed  "in  genere,"  such  as  *'a 
man,"  "a  horse,"  &c.,  and  the  heir  has  rendered  a  certain 
individual  of  that  genus  selected  by  himself  or  by  the  legatee, 
which  is  afterwards  evicted,  there  is  no  doubt  that  he  can  at 
least  be  compelled  by  an  action  founded  on  the  testament  to 
give,  in  satisfaction  of  the  legac}',  another  individual  of  the 
same  genus ;  *  for  the  will  of  a  testator  who  bequeaths  [one  of] 

'  which  are  used  in  this  section  it  may  be  convenient  to  remind  the  student 
that  in  Roman  law  DoSy  dowry,  does  not  mean  a  settlement  by  the  husband. 
Here  it  is  what  is  given  or  jjromised  to  be  given  to  the  husband  by  or  on 
behalf  of  the  wife  **  to  sustain  the  burdens  of  matrimony."  In  the  later 
Roman  law,  the  Doa  when  **  profectitia,"  that  is,  when  proceeding  directly 
from  the  wife's  father,  *'*  returned"  to  him  on  her  death  if  he  survived 
her;  but  when  **adventitia,"  that  is,  given  by  the  wife  herseK  or  by  a 
stranger,  it  remained,  on  her  death,  with  the  nusband  in  the  absence  of 
express  agreement  for  its  **  return;  "  and  in  case  of  such  agreement  it 
was  called  ** receptitia,"  and  so  in  effect  resembled  the  ^^profectitia*' 
excepting  in  its  having  come  from  a  stranger  or  the  wife  herself.  In  the 
case  of  fungibles  the  husband  acquired  the  ownership,  and  what  he  had 
to  return  was  **  as  much  "  of  the  same  kind  and  quaUty,  or  their  value. 
In  the  case  of  other  things  he  also  had  the  ownership  if  it  was  doa  aeatimata 
— 1.«.,  if  a  value  had  been  put  on  it  at  the  time  of  the  settlement  as  the 
sum  which  he  was  to  be  ultimately  responsible  to  refund;  otherwise 
though  he  could  alienate  he  did  not  have  pienwm  dominium  (for  he  was 
liable  either  to  restore  the  things  in  apecie  or  to  make  good  their  actual 
value),  but  he  had  the  use  and  fruits  of  them  during  marriage  and  w£is 
under  no  obligation  to  render  accounts. 

•  Here  me  word  **  genus  "  has  the  idea  of  oiur  word  species ;  while 
**  species  "  means  an  individual. 
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a  genus  cannot  be  said  to  be  fulfilled  by  another's  property 
being  given  in  discharge  of  the  bequest.  Dig.  h.  L  fr.  68 ; 
Dig.  82.  1.  fr.  29.  §  8  (de  legatis  III.);  Dig.  80.  l./r.  45.  §  1. 
fr.  71  (de  legatis  I.).  But  if  the  testator  has  expressly  be- 
queathed a  definite  thing  "  in  specie  '*  [i.e.,  individually]  the 
heir  is  discharged  by  rendering  such  thing  [to  the  legatee], 
and  if  it  should  be  evicted  he  is  not  obliged  to  give  a  similar 
thing  or  its  value  instead  of  it;  Dig.  80.  l./r.  45.  §  uU.,fr.  56. 
fr.  70  (de  legatis  I.),  unless  the  legatee  prove  that  the  testator 
knew  that  the  thing  bequeathed  was  another's,  or  unless  the 
testator  has  bequeathed  a  thing  belonging  to  another  [without 
knowing  that  fact]  to  a  near  relation.*  Inst.  2.  20.  §  4 
(de  legatis) ;  Cod.  6.  97.fr.  10  (de  legatis).  Compare  Mangilius 
de  eviction,  quaest.  68.  et  seq. 

§  18.  Plainly,  in  simple  donations!  the  donor  is  not 
liable  for  eviction  of  the  things  gifted,  whether  the  gift  has  its 
inception  in  a  "  datio  "  or  a  promise  ;  for  although  by  the  later 
law  donation  has  been  equipolated  with  purchase  in  this,  that 
an  action  is  competent  for  delivery  of  a  promised  donation, 
Inst.  2.  7.  §  2  (de  donation.),  it  has  not  been  so  in  respect 
to  responsibility  for  eviction  ;  for  it  is  not  equitable  that  one 
should  suffer  loss  from  his  liberality ;  and,  therefore,  even  if 
one  has  knowingly  and  fraudulently  gifted  another's  property, 
nevertheless  he  is  not  even  liable  on  account  of  eviction  for 
the  value  of  the  thing  gifted,  but  only,  in  the  **  actio  doli"  for 
the  "id  quod  interest"  in  respect  to  any  expenses  which  the 
donee  may  have  made  on  the  thing  donated  which  he  could 
not  recover  from  the  evictor,  or  any  other  like  loss ;  Cod.  h.  t. 
fr.  2.  junct.  Dig.  89.  5.  fr.  18.  §  idt.  {de  donationihus) ;  Arg. 
Dig.  21.  1.  fr.  62  {de  Aedilit.  act.) ;  Vinnius  select,  quaest. 
lib.  2.  cap.  8.  circa  finem;  Grotius  Manud.  ad  Jurisprud.  HoU. 
lib.  8.  cap.  2.  num.  7 :  unless  there  has  been  a  stipulation 
between  the  donor  and  donee  as  to  eviction,  Cod.  h.  t.  d.  fr.  2 
(though  Paulus  thought  that  not  even  then  should  an  action 


♦  For  in  other  cases  if  a  testator  erroneously  bequeaths  another^s 
property,  the  beciuest  is  invalid.  If  he  did  so  knowingly,  the  heir  is 
obhged  to  make  it  good  by  purchasing  the  thing  for  the  legatee,  or  (if  he 
cannot  do  this^  by  paying  its  value.  An  exception  was  made  (as  stated 
above)  where  oequests  were  made  to  very  near  relations  called  conjundae 
personae,  or  to  use  the  words  of  the  Code,  **proximae  perBoncie,  such  as 
a  wife  or  other  such  like  person." 

t  *' Simple  donations"  as  distinguished  from  donations  ob  catimm 
^which  latter  are  such  as  are  given  by  a  parent  to  advance  his  children 
in  life,  or  on  marria^,  &c.)  and  from  donations  remuneratanae,  given 
voluntarily  in  return  for  a  benefit  received  at  the  hands  of  the  donee. 
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*'  de  evictione  "  be  given  {Recept.  Sent.  lib.  5.  tit.  11.  §  5)  ;  or 
unless  the  thing  has  been  promised  by  the  donor  **  in  genere," 
and  the  particular  thing  has  been  evicted  which  was  given  in 
implement  of  the  donation,  in  accordance  with  what  has 
been  said  above  respecting  a  bequest  of  a  **  genus.''  Brunne- 
mannus  ad  1. 2.  C.  h.  t. ;  Gomezius  variar.  resoliU.  torn.  2.  cap.  2. 
num.  85  ;  Mangilius  de  evict,  quaest.  68.  69. 

§  14.  Although  the  grant  of  a  feud  or  of  an  emphy- 
teusis approximates  in  a  manner  to  donation,  a  feud  being 
described  as  a  **  beneficium  *'  in  lib.  2.  feud.  tit.  23.  and, 
ordinarily  the  canon  or  services  [due  to  the  ground  owner  or 
feudal  superior]  does  not  correspond  with  the  much  greater 
fruits  and  emoluments  derived  from  an  emph3rteutical  or  feudal 
land ;  nevertheless,  because,  very  much  as  in  the  case  of  dowry, 
any  liberality  of  this  kind  on  the  part  of  the  persons  making 
the  grants  is  coupled  with  various  burdens  on  the  feud  or 
emphyteusis :  therefore  it  has  been  provided  by  the  feudal  law 
that  when  feudal  property  has  been  evicted,  a  vassal  who  was 
ignorant  that  it  belonged  to  another  should  have  an  action  in 
simplum  on  account  of  the  eviction,  in  order  that  another  land 
of  the  same  extent  and  quality  may  be  rendered  to  him  ;  but 
in  the  case  of  a  vassal  who  was  not  ignorant  of  the  fact,  an 
action  for  this  is  not  to  be  given  against  the  grantor  unless 
it  had  been  so  agreed  by  special  pact;  the  knowledge  or 
ignorance  of  the  grantor  himself  not  being  considered,  lib.  2. 
feud.  tit.  8.  in  pr.  et  tit.  80.  Rosenthal  synopsi  feudaU  cap.  8. 
conclus.  29.  80.  81.  Gudelinus  de  fevdis  part  2.  cap.  9.  num. 
8.  9.  10.  And  with  respect  to  the  eviction  of  a  thing  granted 
in  emphyteusis,  many  are  of  opinion  that  an  action  is  com- 
petent to  the  emphyteuta  against  the  grantor.  Arg.  Dig.  45. 
1  fr.  88.  ^  S  {de  verb,  oblig.).  Cujadus  ad  d.  I.  88.  Caballinus 
de  eviction  §  4.  num.  55.  Bachovius  ad  Treutlerum,  vol.  2. 
disput.  2.  th.  5.  lit.  C.  Berlichius  conchas,  pract.  part  1. 
concl.  24.  num.  53. 

§  15.  But  in  order  to  there  being  scope  for  the  action  on 
account  of  eviction,  it  matters  not  whether  the  whole  thing 
or  only  a  part  of  it  has  been  evicted.  Dig.  h.  t.  fr.  1.  provided 
it  is  a  principal  part  of  the  thing,  retaining  the  same  appel- 
lation {nomen  totius)^  and  being  what  is  commonly  called 
**  homogeneous  "  with  the  entirety,  as  a  half  or  other  part  of 
the  land.  For  if  what  has  been  evicted  be  "heterogeneous,"  or 
merely  an  accessory  to  the  principal  thing,  as  for  example, 
some  of  the  beams  or  planks  of  a  house  or  ship,  or  the  foetus  or 
issue  of  a  pregnant  female  slave  or  cow,  the  vendor  is  not  liable 
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for  eviction  [ex  stipulatu  for  double  value*]  as  if  a  part  of  it  had 
been  evicted.  Dig.  h.  t.fr.  36. /r.  42  et  48 ;  but  the  "  actio  ex 
empto"  is  not  denied  in  such  a  case  ;  whence  also  when  a  thing 
sold  has  been  evicted  with  its  accessions  the  evicted  party  cannot 
sue  with  respect  to  these  accessories  **in  duplum"  by  an  action 
**ex  stipulatu,"  but  only  **ex  empto,"+  **in  simplum"  (for  the 
single  value)  and  for  further  damages,  according  to  the  ordinary 
nature  of  the  a4:tio  evipti.  Dig.  h.  t.  Jr.  16.  junct.  Dig.  h.  t.fr. 
60.  And  if  a  share  of  a  thing  which  is  an  indivisible  entirety 
("  qu<ie  uno  spintu  continetur'*) — [only  divisible  into  parts  by  a 
fiction],  for  instance  an  ox,  a  horse,  or  a  slave,  has  been  evicted^ 
even  then  no  action  lies  in  virtue  of  the  stipulation,  but  only 
the  **  actio  ex  empto,*'  unless  a  share  has  been  specially  men- 
tioned in  the  "stipulation  for  double,*'  Dig.  h.  t.  Jr.  56  §  2. 
Nor  is  this  adverse  to  what  Pomponius  says,  viz.,  that  '*  If  1 
am  sued  ^communi  dividundo '  [i.e.,  for  partition  of  common 
property],  and  a  slave  has  been  adjudicated  to  my  opponent, 
he  having  proved  him  to  be  common  property,  I  will  have  an 
action  *  ex  duplae  stipulatione  ; '  because  it  does  not  matter  by 
what  kind  of  judgment  the  slave  is  so  evicted  that  I  am  pre- 
vented from  having  him."  Dig.  h.  t.  Jr.  34.  §  1.  For  there 
not  [merely]  a  share  in  the  slave  was  evicted,  but  the  whole 
slave,  by  reason  of  the  adjudication  made  to  the  opponent,  and 
no  share  remained  to  the  purchaser.  Plainly,  if  one  of  two 
slaves  wlio  have  been  sold  for  one  lump  price  has  been  evicted, 
the  vendor  is  liable  on  account  of  the  eviction,  although  the 
other  slave  not  evicted  be  worth  as  much  as  what  the  two 
together  were  purchased  for.     Dig.  h.  t.  Jr.  47. 

§  16.  In  our  law,  however,  the  usufruct  or  use  of  a  thing 
sold  is  compared  to  a  homogeneous  part  when  evicted,  because 
it  is  in  many  cases  a  part  of  the  dominium^  Dig.  h.  t.Jr.  46. 
fr.  49.  Jr.  62.  §  nlL  ;  Dig.  18.  l.Jr.  66  {de  contrah  emt.) ;  Dig. 
45.  l.Jr.  38.  ^  Q  (de  rerbor.  oblig.),  junct.  Dig.  7.  1.  fr.  4 
(de  usnjr.  et  qiieviad.  qiiis  ut.) ;  so  also  is  the  right  of  emphy- 
teusis or  of  superficies,  Arg.  Dig.  45.  1.  d.Jr.  38.  §  3  {de  verb, 
oblig.) ;  and  the  right  of  pledge,  according  to  what  has  been 
already  said  in  h.  t.  num.  1 ;  or  a  real  servitude  which  a  vendor 

♦  Interpolated  after  Pothier  Pand,  h,  t,  n.  38,  for,  as  is  presently 
added,  there  is  a  liability  ex  empto.  I  might  suggest  the  following  case  to 
illustrate  the  meaning  of  the  text : — A  is  not  to  be  considered  evicted  from 
a  house  or  any  part  of  it,  so  as  to  be  entitled  to  a  stipulated  penalty, 
merely  because  some  of  B*s  bricks  have  been  incorporated  in  this  struc- 
ture and  have  been  recovered  by  him  by  an  action,  no  question  being  raised 
respecting  A's  right  to  the  house  as  a  house.  They  are  not  parte  of  the 
house  in  the  same  sense  that  a  room  is  part  of  a  house. 

t  Stiptilatio  in  duplum.     See  p.  506  n. 
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has  expressly  stated  to  be  an  accessory  to  a  land  sold,  Dig. 
h.  t.fr.pen,,  Dig,  18.  l./r.  66  {de  contrah  empt,),  inasmuch  as 
not  only  the  land,  but  the  servitude  due  to  it  is  then  understood 
to  have  been  expressly  sold,  and  thus  the  very  thing  been 
evicted  which  was  expressly  sold.  If  also  it  had  been  specially 
agreed  that  other  things  were  to  be  accessories  of  the  thing 
sold,  a  suit  may  be  brought  in  siwplum  on  account  of  eviction 
of  these,  Dig.  h.  t.  fr.  5.fr.  16.  For  a  similar  reason,  if  a 
land  has  been  sold  "  uti  optimus  maximusque  est "  [i.e.,  free 
from  servitudes],  and  a  neighbour  evicts  [i.e.,  gets  judgment 
for]  a  servitude  as  having  been  constituted  to  him  in  respect  to 
that  land,  the  vendor  is  bound  in  respect  to  the  eviction  of 
that  servitude,  for  by  that  formula  it  is  agreed  that  the  land 
shall  be  warranted  free  from  every  servitude ;  and  therefore 
freedom  from  all  burdens  is  considered  to  have  been  expressly 
purchased  along  with  the  land ;  whence  it  is  not  strange  that 
the  power  of  sueing  on  account  of  eviction  has  been  given  in 
such  a  case.  Dig.  h.  t.fr.  pen.fr.  48;  Dig.  18.  l./r.  59  {de 
contrah  empt.).  Excepting  in  these  cases,  it  was  considered  that 
a  vendor  is  not  liable  to  the  purchaser  on  account  of  the 
eviction  of  a  servitude  to  which  the  land  had  been  believed  to 
be  entitled,  or  from  the  burden  of  which  it  was  supposed  to  be 
free,  just  as  he  is  not  liable  in  the  case  of  other  things  which 
only  become  accessions  tacitly.  Dig.  h.  tfr.pen.,  but  rather 
there  is  room  for  the  '*  actio  empti"  or  the  **  actio  quanti 
minoris"*  on  the  Aedilitian  edict  when  it  is  found  that  the  land 
is  liable  to  a  servitude  which  the  vendor  has  knowingly 
dissembled,  Dig.  21.  l./r.  60  {de  Aedilit.  edicto),  Arg.  Dig. 
19.  l./r.  41.  {de  act  empti) ;  and  this  is  also  indicated  in  Dig. 
h.  t.fr.  15.  §  1.  if  we  there  read  serritus  instead  of  servus  as 
proposed  by  Cujacius,  Gothofredus  in  notis,  and  others.  And 
what  has  been  said  only  holds  provided  that  these  rights  which 
increase  the  value  of  Uie  thing  purchased  have  been  refused 
to  the  purchaser  by  judicial  decree  ;  for  if  the  purchaser  has, 
from  fear  of  the  annoyance  and  expense  of  litigation,  suffered 
his  neighbours  to  do  or  build  something  to  the  prejudice 
of  a  servitude  due  to  the  land  or  of  its  untramelled  ownership, 
{libertas),  this  ought  not  to  be  the  loss  of  the  vendor,  for 
nothing  has  been  truly  evicted.  Respons.  Jurisc.  HoU.  part  8. 
vol  2.  consil.  69.  num.  7.  et  seq.  However,  by  Our  Usages,  the 
mote  simple  rule  is  that  whenever  servitudes  or  other  similar 
rights  are  evicted,  whether  it  had  been  expressly  stated  that  the 
things  sold  are  not  liable  to  such  burdens,  or  that  certain  servi- 
tudes are  due  to  them,  the  purchaser  may  sue  for  damages  {id 


*  Ante,  p.  448  n.,  and  p.  495. 
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qtiod  interest),  the  contract  of  sale  remaining  in  full  force. 
Hugo  Grotius  mantui.  ad  jurisprnd.  HoU.  lib.  8.  cap.  15. 
num,  21. 22. 

.  §  17.  Not  only  purchasers  and  those  like  to  them  who  on 
the  grounds  above  enumerated  have  lost  by  judicial  decree  a 
thing  they  had  acquired,  but  also  their  heirs,  may  sue  the 
vendors  and  others  commonly  called  ^'auctores**  and  their  heirs 
when  the  obligation  has  arisen  from  convention,  as  well  as 
their  sureties  (Jidejussores)  and  the  heirs  of  these,  Cod.  h.  t.  fr. 
7.  fr.  11.  fr.  18.fr.  ult,  even  when  they  have  become  surety 
for  a  vendor  who  was  a  minor,  and  he  has  had  ''  restitutio  in 
integrum*'  against  the  sale,  Cod.  2.  24.  fr.  1.  (de  fidejussor, 
minorum) :  but  the  particular  successors*  of  purchasers,  &c.,  for 
instance,  second  purchasers,  cannot  sue  unless  cession  of  action 
has  been  made  to  them  by  the  first  purchaser,  Dig.  h.  t.fr.  59. 
I  find  it  discussed  in  Matthaeus  de  auction,  lib.  1.  cap.  14.  num.  7. 
whether  auctores  or  fidejussores  are  liable  for  ever  for  eviction 
when  they  have  promised  according  to  a  certain  customary 
formula  that  they  will  be  responsible  for  eviction  for  "  a  year 
and  day  '*  ('i  vercochte  goed  te  waren  voorjaar  en  dag)  and  that 
this  ver}'  learned  author  inclines  to  think  that  the  obligation 
thence  arising  is  perpetual.  Although  at  first  blush  this  might 
seem  strange,  nevertheless  it  rests  on  a  just  basis,  both  because 
(as  the  same  author  there  says)  that  expression  is  considered  to 
have  acquired  the  sense  of  an  indefinite  time,  and  also,  and  in  my 
opinion  chiefly,  because  according  to  the  ancient  customs  of 
the  diocese  of  Utrecht  no  one  could  vindicate  his  property 
after  a  year  and  day  or  [year  and]  six  weeks,!  as  fully  shewn 
by  Ant.  Matthaeus  de  auct.  lib.  1.  cap.  11.  nmn.  80.  in  med. 
And  the  ancient  laws  of  Holland  nearly  agree  therewith, 
according  to  which  no  one  could  suffer  eviction  of  lands  after 
a  year  and  a  day  irom  the  time  they  had  been  delivered  to  him 
before  the  local  tribunal  and  then  been  registered  in  its 
minutes,  as  explained  by  Grotius  Manud.  ad.jurisprud.  HoU. 
lib.  2.  cap.  7.  num.  28.  et  sec.  As  therefore  the  former  owners 
of  property  were  not  permitted  to  evict  after  a  year  and  a  day, 
what  is  there  strange  in  a  promise  [i.e.,  stipulation  or  covenant] 
having  been  interposed  by  a  formula  expressed  only  in  those 
terms  of  a  year  and  day  nevertheless  including  the  fullest 
security  against  eviction  in  perpetaum  ?    Or  if  one  chooses  now 


*  Particular  or  singular  suooessors  as  opposed  to  universal  sucoessors, 
such  as  an  heir,  the  trustee  of  an  insolvent  estate,  &c.  See  note  to  Lib. 
20.  tit.  3.  §  4.  p.  361. 

t  For,  as  has  been  noted  elsewhere,  a  year  and  six  weeks  is  the  legal 
acceptation  of  a  year  and  day  in  the  Boman-Dutoh  Law. 


Digitized  by  LjOOQIC 


EVICTION  AND  WARRANTY  OF  TITLE,  625 

to  use  an  old  formula,  what  is  there  absurd  in  his  having  to 
suffer  an  interpretation  of  it,  in  accordance  with  ancient  custom, 
adverse  to  himself? — especially  when  it  was  open  to  him  to 
have  used  other  and  less  ambiguous  language,  Arg.  Dig.  45.  1. 
fr.  88-  §  18  {de  verb,  oblig.). 

§  18.  If  there  be   a  plurality  of  vendors  of  one  thing 

possessed  in  pro  indiviso  shares  and  sold  at  one  time  for  one 

lump  price,  or  a  plurality  of  heirs  of  one  vendor,  each  is  under 

the    necessity   of  defending   the   action   in  solidum,  for  this 

obligation  of  defence  is  indivisible,  so  that  if  notice  has  been 

given  to  all,  and  a  few  or  only  one  of  them  appears  to  defend 

the  action,  he  succeeds  in  or  loses  the  suit  for  all,  and  may 

rightly  sue  the  others  if  defeated,  Dig.  h.  t.fr.  62.  §  1.  provided 

that  such  one  or  few  intended  to  defend  the  whole  thing  in 

solidum  ;   for  if  any  one  of  those  who  appeared  in  the  suit 

meant  only  to  defend  his  own  share,  his  appearance  in  the 

action  cannot  benefit  those  who  are  either  present  or  absent, 

by  reason  of  the  indivisible  nature  of  the  defence.  Dig.  45.  1. 

fr.  189  (de  verbor  oblig.),  Dig.  eod.  tit.fr.  85.  §  S.junct.  eod.  tit. 

^ :       Jr.  2.  §  2.  et  seq.,  in  the  same  way  that  in  a  *'noxal  action  "* 

fJI^      one  of  a  number  of  owners  is  obliged  to  defend  a  slave  in 

J^     solidum,  Dig.  2.  9.  fr.  4  {d  ex  noxali  causa  agatur).     But 

™!      because  the  payment  (praestatio) ,  of  a  sum  of  money,  and  there- 

^      fore  also  of  damages,  is  divisible,  after  eviction  the  purchaser 

ui  the      cannot  sue  any  individual  for  more  than  his  own  share,!  Dig. 

^V  ^      46.  1.  fr.  85.  §  5.  {de  verb,  oblig.) ;  Dig.  h.  t.fr.  62.  §  1 ;  Cod.  h. 

i^F^  ^.       t.  fr.  2  ;  Andr.  Gayl.  lib.  2.  observ.  14.  Carpzovius  de  fin.  for. 

sl\e^  di      part  2.  constit.  34.  defin.  29.     Clearly,  if  the  plurality  of  vendors 

n  III  19      (ii(j  not  sell  communiter,  but  each  only  his  own  undivided  share 

rewi^  h,  i     q{  ^hat  had  been  possessed  by  him  pro  indiviso,  then  as  there 

i^     P^   are  considered  to  be  as  many  sales  as  shares  sold,  there  is  no 

^'     ^^^U  doubt  but  that  each  is  bound  only  for  his  own  share,  not  only 

mcrei  in  respect  to  making  good  the  damages  sustained  by  the  eviction, 

(/.     ^0  til  but  also  in  respect  to  undertaking  the  defence.     Dig.  18.  2 

o\-   from'  fr.  11.  §  1  {de  in  diem  addict.) ;  Cod.  4.  65.fr.  18  {de  locato). 

la'  tig  I 

)veiilofr  §19-  Creditors,  however,  cannot  be  sued  on   account   of 

n  th(W     eviction  when  they  have  sold  things  pledged  by  virtue  of  their 
!  fulleil     rights  as  creditors,  as  to  which  see  further  supra,  §  5.     Neither 

•  As  to  the  **Noxal  Action  "  see  Lib.  9.  tit.  4. 

t  The  distinction  appears  to  be,  shortly,  this:  every  one  of  the 
vendors  must  be  cited  to  aefend  the  suit  in  solidum,  but  when  judgment 
has  been  given  against  them  for  a  j)ecimiary  amount  as  the  damages 
sustained  by  the  purchaser  by  the  eviction,  each  co-vendor  is  only  liable  to 
the  leg»^  \  P*y  ^  share  of  tids  amount  to  the  purchaser. 
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can  '*  executors  "  *  who  have  sold  in  execution  of  a  judgment, 
things  seized  by  authority  of  a  judge  if  these  are  evicted.  Nor 
agents  if  when  authorized  by  mandate  they  have  sold  a  thing, 
unless  they  at  the  same  time  took  on  themselves  the  onus  of  evic- 
tion, Dig.  h.  t.fr.  66.  §  ult. ;  Dig.  8.  S.fr.  67  {de  procurator)  ; 
Ant.  Faber.  Cod.  lib.  8.  tit.  81.  defin.  6  ;  Mangilius  de  eviction, 
quaest.  187.  Nor  tutors,  or  curators,  in  their  personal  capacity, 
on  account  of  the  eviction  of  things  which  during  their  office 
they  had  transferred  to  others  as  pertaining  to  the  pupil  or 
minor.  Arg.  Dig.  h.  t.  d.  fr.  66.  §  uU.  and  d.  fr.  50.  Add 
Mangilius  de  eviction,  quaest.  188.  Nor  those  who  have  simply 
consented  to  the  sale  of  a  thing,  Arg.  Cod.  h.  t.  fr.  11.  Tira- 
quellus  de  retract.  gentUit.  §  1.  gloss  9.  num.  55.  Whether  when 
a  husband  sells  another's  property,  the  wife  is  also  liable  for 
eviction  by  force  of  the  statutory  community — and  whether 
also  when  the  husband  has  alienated  the  wife's  own  property, 
assuming  it  to  be  the  law  [in  any  particular  place]  that  the 
husband  can  indeed  bind  his  wife  but  cannot  also  alienate  her 
immoveables — will  be  explained  elsewhere;  see  meanwhile 
Christinaeus  Rodenburch  de  jure  conju^um  in  tract,  praelimin. 
de  statut.  diversit.  tit.  2.  cap.  5.  num.  9.  10.  11.  pag.  76.  et  seq. 

§  20.  It  must  now  be  observed  that  a  person  from  whom 
a  thing  lias  been  evicted  cannot  sue  his  auctor  or  the  other 
persons  above  mentioned  on  account  of  eviction  unless  he  has 
given  him  timeous  notice  that  the  suit  [for  eviction]  has  been 
commenced,  and,  according  to  Our  Usages,  a  copy  of  the  plain- 
tiflf 's  libel ;  not  for  the  purpose  of  transferring  the  suit  to  him 
and  to  his  forum,  but  rather  in  order  that  he  may  take  part 
[intervene]  in  the  litigation  {ut  lite  assistat)  and  undertake  the 
defence  in  the  forum  of  the  party  sued,  and  establish  his  title  {etc 
praestet  auctoritatem).  Dig.  5.  l.fr.  49  (de  judiciis)  ;  Dig.  h.  t. 
fr.  29.  §  ult.fr.  58.  §  1/r.  74.  §  pen.  Compare  the  Instructions  of 
the  Court  of  Holland,  art.  115,  116,  117.  Curiae  Supremae, 
art.  285.  et  seq.  Brabantiae,  art.  115.  Flandricae,  art.  804 
et  seq.  Wassenaar  practic.  judic.  cap.  8.  et  cap.  8.  num.  18.  19. 
et  cap.  4.  num.  9.  Covarruvias  variar.  resolut.  lib.  8.  cap.  17- 
num.  8.  Caballinus  de  eviction.  §  8.  num.  88.  et  seq.,  and  what 
I  have  written  in  the  title  de  judiciis  (Lib.  5.  tit.  1)  num.  88. 
This  notice  having  been  given,  whether  the  **  auctor  "  takes  part 
in  the  suit  in  order  to  prevent  collusion,  or  suflfers  that  the 
purchaser  constitute  him  **  procurator  in  rem  suam  "  [i.e.,  pro- 
curator in  his  own  interest  t]  (according  to  Dig.  h.  t.  fr.  21. 

•  Officers  appointed  to  carry  out  a  judgment —not  the  "executors," 
commonly  so-called,  of  the  English  Law. 

t  In  the  language  of  the  Civil  Law  a  Procurator  in  rem  suam  is  one 
who  prosecutes  an  action  competent  to  another  but  ceded  to  himself. 
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5  %fr.  66.  §  2),  or  whether  he  does  not  openly  associate  himself 
with  the  suit,  but  supplies  the  defendant  with  assistance  and 
proof  for  the  assertion  of  the  right, — or  whether  he  does  none 
of  these  after  being  cited  once  or  oftener  according  to  the 
usages  of  the  place,  but  altogether  neglects  the  suit,  [in  all  these 
cases]  he  (the  purchaser)  has  recourse  against  his  *'  auctor/' 
after  eviction,  d,  frr,,  provided  the  purchaser  himself  has  not 
failed  to  defend  it  with  all  his  power  ;*  lest  otherwise  the 
**  auctor  "  [i.e.,  the  vendor]  should  be  considered  to  have  been 
defeated  rather  on  account  of  absence  than  because  he  had  a 
bad  cause.     Dig.  h.  t.fr.  55. t 

§  21.  But  it  suffices  that  the  notice  has  been  given  either 
to  the  vendor  himself  or  to  his  agent,  the  vendor,  however,  being 
present  \?i.e.,  being  within  the  jurisdiction  or  on  the  spot]  and 
not  ignorant  of  it.  Dig.  h.  t.  fr.  56.  §  4.  J  And  it  was  cus- 
tomary among  the  Romans  that  it  could  be  given  to  a  pupil 
without  the  **  auctoritas "  of  a  tutor  if  none  can  be  found 
(non  appareat).^  Dig.  h.  t.fr.  56  §  vlt.  But  by  Our  Usages, 
in  such  a  case  notice  should  be  given  to  the  "Pupillary 
Chamber"  or  to  the  pupil's  nearest  agnates  and  cognates 
in  order  that  a  tutor  may  be  appointed  or  applied  for. 
Groenewegen  ad  d.  fr.  56,  §  vlt.  If  there  be  a  plurality  of 
vendors  or  of  heirs  of  one  vendor,  it  is  necessary  that  notice 
be  given  to  each.     Dig.  h.  t.  fr.  62.  §  1 ;  Dig.  45.  1.  fr.  85. 

Pothier  Fand,  60.  num,  178.  He  is  not  dissimilar  from  a  person  who 
lias  what  in  English  Law  is  called  a  power  of  attorney  coupled  with  an 
interest. 

♦  **  Si  modo  ipse  emptor  pro  virili  non  defuerit  de/ensioni,^* 

t  The  text  cited  from  the  Digest  has,  **  Si  idea  contra  emptoremjudica' 
turn  est  quod  defuit :  non  committur  stipulatio  :  magia  enim  propter  ahaen- 
tiam  vidua  videtur^  quam  quod  malam  cauaam  kahuU  ;  "  i.e.,  **  If  the  decision 
has  gone  against  the  purchaaer  because  of  hia  default,  there  is  no  breach 
.  of  the  stipulation  ;  for  he  is  considered  te  have  been  defeated  rather  on 
account  of  absence  than  because  he  had  a  bad  cause.  Voet,  however, 
instead  of  "puichaser"  has  "vendor'*  {auctor),  Pothier's  introductorv 
observation  is :  "The  eviction  is  considered  to  have  happened  through 
the  fault  of  the  purchaser  when  he  could  have  avoided  it.  Pothier  Pand, 
h,  t.  n.  24. 

X  Dig*  h.  t.  fr.  55.  1.  **If  the  vendor  be  present,  notice  should  be 
given  to  him ;  but  whether  absent  or  present,  if  it  depended  on  himself 
that  he  did  not  have  notice,  he  is  liable  on  the  stipulation.'*  Fr,  56.  §  4, 
"  If,  the  promissor  [vendor]  being  present  and  not  ignorant  of  it,  notice 
is  given  to  his  agent,  nevertheless  the  promissor  is  Hable."  §  5.  Similarly 
he  is  liable  if  he  contrives  that  notice  cannot  be  given  to  him.'*  §  6. 
"  And  although  the  vendor  does  nothing,  if  the  purchaser  could  not  ascer- 
tain where  he  was,  nevertheless  he,  the  vendor,  is  Hable  on  his  stipulation.** 

§  That  is  to  say,  if  the  pupil  has  no  tutor,  "or  none  is  apparent.'* 
Pothier  has  a  note  to  this  text  [Pand.  h.  t.  num.  31)  in  these  words,  *'  for 
he  is  not  bound  to  give  notice  except  so  far  as  he  can  do  so." 
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§  5. /r.  189.  {de  verb,  obligat),  since  the  defence  of  the  whole 
matter  is  incumbent  on  all  and  each,  according  to  what  has  been 
said  above  in  §  18.  If  the  suit  has  been  commenced  against 
a  purchaser  who  has  purchased  from  a  creditor  selling  a  pledge 
in  his  right  of  creditor,  the  notice  should  be  given  to  the  debtor 
to  whose  discharge  the  payment  of  the  price  enures,  rather 
than  to  the  creditor,  Arg,  Cod.  h.  U  (8.  45),  /r.  18 ;  Dig.  h.  t. 
fr.  74.  §  1.  And  if  the  same  thing,  having  been  repeatedly 
sold,  has  passed  through  a  number  of  hands,  and  at  length  is 
evicted  from  the  last  possessor,  notice  will  not  be  lawfully 
given  by  him  to  the  first  vendor,  for  no  contract  took  place 
between  them,  unless  cessions  of  actions  against  the  first  vendor 
have  been  made  by  the  first  to  the  last  purchaser.  Dig.  h.  t.  fr. 
59,  but  rather  the  last  purchaser  should  give  notice  of  the 
lis  mota  to  his  own  vendor,  and  he  again  to  him  from  whom  he 
immediately  obtained  the  thing,  [and  so  on]  until  it  has  come  to 
the  first  vendor,  Arg.  Dig.  h.  t.  fr.  28 ;  for  if  notice  has  not 
been  given  to  some  one  of  the  intermediate  vendors  no  action  will 
lie  against  him  in  respect  of  the  eviction,  Caballinus  de  eviction. 
§  8.  num.  148.  The  laws  do  not  require  that  notice  should  be 
given  to  a  fidejussor  [surety]  who  has  become  security  against 
eviction,  but  plainly  hold  him  liable  even  though  ignorant  of 
the  lis  mota :  because  he  is  generally  as  ignorant  as  the  pur- 
chaser of  the  grounds  of  defence,  and  so  cannot  profitably  assist 
in  the  suit,  Cod.  h.  t.fr.  7.  And  Jullanus  states  that  if  a  slave 
has  sold,  it  is  not  necessary  that  notice  be  given  to  his  master, 
but  only  to  the  slave  himself  if  he  be  alive,  and  to  the  master 
only  if  the  slave  be  dead.     Dig.  h.  t.  fr.  89.  §  1. 

§  22.  The  necessity  for  giving  this  notice  does  not  cease 
on  the  ground  that  the  vendor  had  already  known  from  otlier 
sources  that  the  suit  had  been  commenced  against  the  pur- 
chaser :  for  although  [it  is  said  in]  Dig.  19.  1.  fr.  1.  in  fine^ 
that  "  one  who  was  not  ignorant  of  a  thing  has  no  claim  to  be 
informed  of  it,**  *  because,  however,  there  are  two  objects  in 
giving  notice,  the  one  that  the  vendor  may  be  made  more 
certain,  and  the  other  that,  being  now  informed,  he  may  do 
something,  or  undertake  the  defence,  it  follows  that  a  vendor 
not  ignorant  of  the  lis  mota,  and  perhaps  actually  on  the  spot^ 
should  nevertheless  be  called  upon  to  enter  on  the  defence. 
Cod.  h.  t.  fr.  20  in  fine.  Covarruvias  var.  resolut.  Ub.  8.  cap.  17» 
num.  8.     Fachineus,  lib.  2.  cap.  85  in  fine.     Ant.  Faber  Cod. 


♦  The  words  in  the  Digest  are  **  Neque  certiorari  debuit,  qui  non 
ignoravit.*' 
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lib.  8.  tit.  14.  defin.  2.  Berlichius  conclus.  pract.  part  1.  con- 
clus.  24.  num.  85  et  seq.  Neither  in  a  case  which  the  Doctors 
call  "  notoriously  unjust  *'  ought  the  necessity  for  giving  notice 
to  be  considered  remitted.  For,  it  is  for  the  judge  and  not  for 
tiie  purchaser  to  determine  whether  a  case  is  unjust  (the  pur- 
chaser being  mostly  ignorant  of  the  grounds  of  defence,  and  for 
tliat  reason  calling  the  vendor  to  his  assistance),  Arg.  Dig.  89. 
l./r.  20.  §  1  (de  operis  novi  nunciatione).  Nor  is  Dig.  19. 1/r. 
18  §  12.  {de  act.  empti)  repugnant  to  this,  for  there  it  is  not 
asserted  that  notice  had  been  omitted.  If  however  one  who  has 
suffered  eviction  without  having  given  notice  to  his  "  auctor  ** 
can,  taking  the  side  of  the  evicting  party,  assert  that  the  latter's 
right  was  certain,  and  can  shew  a  manifest  want  of  right  on  the 
part  of  his  **  auctor,"  he  is  considered  entitled  to  the  same 
recourse  against  the  auctor  as  if  he  had  given  timely  notice  of 
the  suit.  Caballinus  de  eviction.  §  8.  num.  78  et  seq.  Covarru- 
vias  var.  resolut.  lib.  8.  cap.  17.  num.  6.  Hugo  Grotius  Manud. 
adjurisprud.  HoU.  lib.  Q.cap.  15. 7ium.  17.  Christinaeus  ad  leg. 
Mechlin,  lib.  18.  art.  88.  num.  12.  Leeuwen  cens.  for.  part  1. 
Ub.  4.  cap.  19.  num.  14  in  fine.  Carpzovius  defin.  for.  part  1. 
consUt.  8.  defin.  24.  25.  Moreover,  if  it  has  depended  on  the 
vendor  himself  that  notice  was  not  given  to  him,  whether  he 
.  was  absent  or  not,  a  breach  of  the  stipulation  against  eviction 
is  committed  just  as  if  he  had  been  duly  noticed.  Dig.  h.  t.  fr. 
65.  §  1. 

§  28.  For  the  rest,  the  purchaser  has  the  right  to  give 
notice  not  only  before  but  even  after  litis-contestatio,  *' provided 
it  be  not  given  immediately  before  actual  condemnation,**  Dig. 
h.  t.fr.  29.  §  ult.,  and  so,  according  to  the  interpreters  of  that 
text,  before  the  conclusion  of  the  cause.  BerUchius  conclus. 
pract.  part  1.  conclus.  24.  ntim.  79  et  seq.  Covarruvias  var, 
resolut.  lib.  8.  cap.  17.  num.  8.  Caballinus  de  evict.  §  8.  num. 
144.  Mangilius  de  evict,  quaest.  5.  num.  4  et  seq.  For  the 
response  of  Labeo  which  is  urged  for  the  contrary  view,  to  wit 
that  notice  should  be  given  "  priusquam  judicium  accipiatur  " 
Dig.  82.  fr.  29.  §  8  {de  legatis  III.),  does  not  militate  against 
this,  if  we  consider  that  the  expression  judicium  acceptum 
denotes  not  only  the  time  oi  litis-contestatio  [or  joinder  of  issue 
and  reference  of  the  question  to  the  testimony  of  witnesses*], 
but  sometimes  also  the  time  of  delivering  judgment ;  which 
being  admitted,  the  sense  of  the  words  will  be  the  same  as  that 
of /r.  29.  ult.  Dig.  h.  t.,  to  wit  that  notice  should  be  given  before 
decree,  as  until  then  the  vendor  is  entitled  to  opportunity  of 

♦  Which  the  expression  mostly  meant  in  the  older  system  of  the 
Eoman  Law. 

C.P.  M  M 
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defence.  That  certainly  the  tempius  judicii  et  latae  sententiae  are 
taken  as  the  same  thing  is  clear  from  Cod.  2. 27.fr.  1  (si  adrer- 
8US  remjudicatam),  jtmct.  Dig.  4.  4./r.  8.  §  1  tn  med.  {de  minor. 
25  annis).  Moreover,  if  notice  has  been  omitted  in  the  original 
suit,  and  the  purchaser  being  defeated  has  appealed,  even  then 
the  vendor  may  be  noticed,  at  all  events  to  take  part  in  the 
appeal  suit ;  for  his  defence  is  still  integra,  because,  as  Marci- 
anus  says,  the  judgment  is  extinguished  by  the  appeal.  Dig. 
fr.  1.  §  ult.  ad.  Senatusc.  Turpi!.  Caballinus  de  eviction.  §  8.  num. 
144.     Covamivias  var.  resolut.  lib.  8.  cap.  17.  nicm.  8. 

§  24.  The  omission  to  give  notice  does  not  however 
prejudice  when  it  has  been  expressly  agreed  by  pact  with  a 
purchaser  or  like  person  that  this  shall  not  be  necessary,  Dig. 
h.  i.  fr.  63.  pr. ;  nor  when  the  "  auctor  '*  has  intentionally 
concealed  himself  in  order  to  prevent  notice  being  served  on 
him,  Dig.  h.  t.fr.  55.  §  l./r.  56.  §  5  c^  6,  in  which  case,  how- 
ever, notice  is  to  be  left  at  his  house,  Arg.  Dig.  89.  2.  fr.  4. 
^  6  (de  damno  infecto). 

§  25.  After  eviction  the  "  auctor "  may  be  sued  by  the 
action  "  ex  emto  "  or  the  like  on  account  of  eviction,  for  recovery 
of  the  price  and  "id  quod  interest"  [i.e.,  damages], />i^.  19.  1. 
fr.  9.  fr.  17  (empti  act) ;  Cod.  h.  t.  fr.  28.  fr.  25  ;  under  which 
is  also  included  what  has  been  spent  by  the  purchaser  in 
improvements ;  Cod.  h.  t.  fr.  9,  provided  the  purchaser  has 
not  greatly  exceeded  moderation  in  these,  as  by  spending  a 
large  amount  on  a  thing  which  he  had  bought  for  very  little, 
Dig.  19.  1.  fr.  48.  in  fine,  fr.  44. /r.  45  (de  action,  empti); 
and  also  the  expenditure  which  he  is  unable  to  recover  from 
the  evicting  party  by  retention  [of  the  thing  evicted  till  that 
has  been  satisfied  out  of  the  fruits],  for  if  he  could  have 
done  this  [i.e.,  retained  possession  tiU  then]  by  pleading  the 
"  exceptio  doli "  [to  a  claim  of  the  owner  seeking  to  evict 
without  reimbursing  such  expenditure],  this  does  not  pertain 
to  the  vendor's  risk  unless  he  sold  with  knowledge  that  the 
thing  sold  was  not  his  own.  Dig.  19.  l./r.  45.  §  1  (de  act, 
empti)  ;  Cod.  h.  t.  fr.  16.  Moreover  it  is  the  more  correct 
opinion  that  under  the  id  quod  interest  is  also  included  the 
expenses  of  the  suit ;  for  these  are  losses  (damna)  which  .the 
purchaser  has  suffered  by  reason  of  the  eviction  of  the  property ; 
Arg.  Cod.  h.  t.  fr.  17 ;  Dig.  44.  4.  fr.  15  (de  doli  mali  et  metus 
except),  jtmct.  Dig.  46.  8./r.  13  (rein  ratam  haberi).  Gomezius 
variar.  resolut.  torn.  2.  cap.  2.  mnn.  47.  in  pr.  The  purchaser 
however  does  not  recover  these  costs  of  suit  from  the  vendor 
if  in  the  ultimate  result  of  the  litigation  with  the  person  who 
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attempted  to  evict  him  [i.e.,  in  appeal]  he  has  succeeded,  though 
he  may  have  been  defeated  in  the  first  instance,  for  previous 
decrees  are  invalidated  by  the  last,  just  as  though  they  were 
non  justae,*  and  become  wholly  destitute  of  force :  unless  also 
in  this  case  the  vendor  had  expressly  promised  restitution  [of 
these  costs],  Arg.  Dig.  45.  l./r.  102  {de  verb,  ohlig,) ;  in  which 
text,  besides  giving  security  against  eviction  and  the  obligation 
thence  arising  for  the  "id  quod  interest,"  the  vendors  are 
stated  to  have  "specially"  promised  "that  they  would  be 
responsible  if  the  purchaser  paid  any  costs  in  lite  mota^^ 
which  seems  to  indicate  that  without  such  a  specific  promise 
a  successful  purchaser  would  have  no  recourse  against  the 
vendor  for  costs  of  suit  in  the  kind  of  case  propounded  in  that 
text.t  This  view  is  also  favoured  by  the  general  principles  of 
law.  For  the  purchaser  [when  he  has  been  successful]  does 
not  suiFer  the  loss  of  the  costs  of  suit  from  any  fault  or  act  of 
the  vendor,  but  by  the  false  claim  of  a  dishonest  plaintiff  or 
claimant  in  the  action :  wherefore  that  loss,  proceeding  from 
the  act  of  a  third  party,  must  be  ascribed,  so  far  indeed 
as  regards  the  vendor,  to  fortuitous  accident,  as  one  cannot  by 
any  skill  or  foresight  prevent  loss  from  the  unla^wful  act  of 
another.  Big.  19.  2.  /r.  41  (locati) ;  Dig.  18.  6.  fr.  9.  {commo- 
dati);  but  a  vendor  is  not  responsible  to  a  purchaser  for 
supervening  fortuitous  accidents,  nor  ought  an  "injury"  which 
happens  to  a  purchaser  to  afl*ect  the  vendor.  Dig.  h.  t.  fr.  51. 
And  hence  when  a  question  had  been  mooted  as  to  the  status 
of  a  man  who  had  been  sold,  it  was  laid  down  that  if  indeed 
he  was  declared  by  the  judgment  to  be  free,  the  vendor  could 
be  sued  ;  but  that  if  he  were  declared  to  be  a  slave,  the  pur- 


•  See  the  meaning  oijnsttm  in  note  to  $  1,  p.  508. 

t  That  case  was  this:  **The  vendors  had  given  security  against 
eviction  for  the  id  quod  intfrest^  and  had  further  specially  promised  to  the 
purchaser  that  they  would  be  responsible  if  any  expenses  were  incurred 
in  a  lis  mota.  After  the  death  of  the  purchaser  one  of  the  vendors 
instituted  a  suit  against  the  purchaser's  heirs,  alleging  that  the  price  was 
due  to  him ;  and  they  having  proved  that  the  price  had  been  already 
paid,  then  sued  on  the  above  special  stipulation  to  recover  the  money 
spent  in  defending  this  case.  Modestinus  gave  his  opinion  that  if  the 
vendors  had  promised  with  respect  to  the  cost«  which  were  incurred  in 
a  suit  instituted  regarding  the  ownership,  [they  were  responsible  for 
these,  but  that]  an  action  could  not  lie  on  that  stipulation  to  recover 
what  had  been  spent  in  a  suit  by  one  of  the  vendors  for  the  price  which 
had  been  already  paid.*'  Dicf,  45.  1.  102.  And  Pothier  introduces  thit* 
text  with  the  note.  "Sometimes  a  clause  is  added  respecting  the  costs 
which  a  purchaser  is  put  to  in  litigation.  Such  a  clause  pertains  to  those 
suits  which  a  third  party  has  instituted  who  evicts  the  property ;  but  not 
to  those  which  a  purchaser  himself  institutes."  Pothier  i^and  Lib,  21. 
tit,  1.  num.  54. 

M  M   2 
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chaser  could  not  have  recourse  against  the  vendor ;  Cod.  h.  t. 
/r.  18,  which  last  statement — which  cannot  be  understood  as 
referring  to  the  price,  as  it  is  certain  that  the  Emperor  did 
not  refer  to  a  claim  for  repaj^ment  of  the  price,  for  what  was 
remained  with  the  purchaser — must  necessarily  be  taken  as 
referruig  to  the  costs  of  the  suit  on  the  question  of  status. 
And  clearly,  since  a  security  bond  (cautio)  against  eviction 
provides  that  it  shall  be  allowed  to  the  purchaser  to  **  have  '* 
the  thing,  and  a  thing  cannot  be  said  to  have  been  evicted  from 
him  which  is  still  with  him,  and  he  successful  in  the  suit,  it 
follows  that  no  breach  of  the  stipulation  regarding  eviction  was 
committed  and  that  no  right  of  action  had  arisen  to  the  pur- 
chaser ;  especially  as  the  jurisconsult  sa^'s  that  if  the  vendor 
was  owner,  he,  by  delivery,  makes  the  purchaser  owner,  but 
that  if  he  was  not,  he  is  liable  for  eviction.  Dig.  19.  2. 
/r.  11.  §2  {de  act.  empti),  which  eviction  must  therefore  precede 
[liability  on  the  stipulation].  Moreover,  the  restitution  of  the 
costs  of  suit  is  only  a  kind  of  accessory  of  the  eviction,  and  is 
embraced  in  the  "  id  quod  interest,"  but  when  the  thing  has 
not  been  evicted  there  can  be  no  room  for  praestation  of 
^'id  quod  .interest "  [or  damages].  This  opinion  is  defended 
by  Cujacius  ad  I.  102,  Dig.  d€  verbor.  ohligat.  (45. 1);  Donellus 
ad.  I.  18,  Cod.  h.  t. ;  Zasius  ad  d.  I.  102,  Dig.  de  verb,  oblig. 
Kesponsa  Juriscons.  HoU.  part  8.  vol.  1.  consU.  48 ;  Zoesius 
ad  Pand.  h.  t.  num.  27.  28.  Nor  is  this  opposed  to  Dig.  h.  t. 
fr.  74.  §  2;  and  Dig.  SS.fr.  75  (de  procurat.),  influenced  by 
which  texts  Gomezius,  var.  resolut.  torn.  2.  cap.  2.  num.  47, 
and  Fachinaeus  Controv.  lib.  2.  cap.  89,  following  other  authors, 
are  found  in  the  ranks  of  the  dissentients.  For  although  the 
law  has  imposed  the  defence  on  the  vendor,  in  so  far  as, 
according  to  what  has  been  shewn  further  up,  he  is  bound  to 
assist  in  the  suit  (lite  assiatere),  and  furnish  the  purchaser's 
case  with  proofs,  it  does  not  however  thence  follow  that  an 
unjust  defence  should  be  carried  on  against  the  plaintiff  at  the 
cost  of  the  vendor.  The  necessity  is  likewise  imposed  on  a 
procurator  who  is  sueing  for  his  principal  of  defending  the 
latter  when  sued  in  reconvention  by  a  defendant,  Dig.  8.  8. 
Jr.  88.  §  8.  et  4  (de  procurat.),  but  you  would  not  rightly  infer 
therefrom  that  the  procurator  must  carry  on  the  defence  at  his 
own  cost.  No  doubt  the  costs  of  suit  fall  on  a  borrower,  if  any 
have  been  spent  by  him  for  the  recovery  of  possession  of  a 
thing  lent  to  him  and  detained  by  a  third  party,  in  the  case 
given  in  Dig.  18.  6.  fr.  5.  §  12  (commodati),  but  as  **  com- 
modate *'  is  a  contract  which  is  entered  into  solely  for  the 
benefit  of  the  borrower  and  in  which  the  latter  is  bound  to 
restore  the  thing  to  the  lender,  it  would  be  erroneous  to  suppose 
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that  the  rule  as  to  such  costs  that  holds  in  it  would  apply  to 
the  case  of  sale  which  regards  the  advantage  of  both  contract- 
ing parties,  or  to  a  vendor  who  by  delivery  and  making  the 
purchaser  owner  has  already  implemented  his  contract. 

§  26.  If  between  the  dates  of  the  sale  and  the  eviction 
the  value  of  a  thing  sold  has  decreased,  so  that  the  purchaser's 
interest  in  the  thing  evicted  does  not  equal  the  price  which  he 
paid  to  the  vendor,  then  according  to  Grotius,  the  purchaser 
has  his  election  to  sue  either  for  the  value  settled  at  the 
time  of  the  purchase,  or  for  his  actual  interest  [viz.,  the  actual 
loss  sustained  by  the  eviction,]  Manud.  ad  Jurisprud.  HolL 
lib.  8.  cap.  15.  num.  19.  20;  but  this  does  not  accord  with 
Papinianus'  response  in  Dig.  h.  t.fr.  66.  §  ult,  namely,  that  a 
plaintiff  sueing  on  account  of  eviction  should  recover  "  quanti 
ma  interest ;  scilicet  ut  melioris  aut  detei'ioris  agri  facti  causd 
finem  pretii  quo  fuerat  tempore  divisionis  aestimatus,  diminuat 
vel  excedat "  [which  text  deals  with  a  case  of  division  among 
co-heirs,  and  means  that  in  estimating  the  id  quod  interest  (or 
damages)  of  the  party  who  had  suffered  eviction,  regard  is  to 
be  had  not  to  the  value  of  the  evicted  thing  at  the  time  of  the 
division,  but  to  its  value  at  the  time  of  eviction ;  and  so  the 
value  at  the  time  of  the  conti*act  is  to  be  increased  or  dimin- 
ished according  as  the  field  has  become  better  or  worse — Tr.*]. 
Nor  does  Grotius'  opinion  agree  with  what  is  said  by  Paulus 
in  Dig.  h.  t.  fr.  70,  viz.,  "When  a  thing  has  been  evicted  an 
action  ex  empto  is  competent  not  for  the  recovery  of  the  price 
only,  but  of  the  *id  quod  interest ; '  and  so  also,  if  it  has  become 
of  less  value,  the  loss  is  the  purchaser's."  Nor,  finally,  with 
what  is  said  by  Africanus  in  Dig.  19.  l.fr.  45.  pr.  (de  a^t.  empti). 
Nor  is  Dig.  h.  t.  fr.  64.  §  1.  adverse  [to  our  view]  because  there 
are  two  reasons  why  in  the  case  there  put  the  amount  to  be 
recovered  on  account  of  eviction  should  not  be  diminished  nor 
increased  on  account  of  the  portions  taken  away  or  added  to 
the  field  by  a  river  after  the  sale  :  viz.,  1st,  because  there  had 
been  a  "  stipulatio  duplae  "  against  eviction,  and  therefore  a 
conventional  penalty  promised  in  case  of  eviction,  as  appears 
from  the  pr.  of  the  said  fr.  64,  and  when  one  stipulates  for  a 
penalty  regard  is  not  to  be  had  to  the  ** quid  interest**  but  to 
the  amount  and  the  condition  actually  stipulated  for.  Dig..  45. 1. 
fr.  88,  87  (de  verbor.  oblig.);  2nd,  because  the  **  stipulation  for 
double  value  "  embraced  double  the  price  for  which  tlie  land 
was  bought,  and  whenever  the  estimated  value  of  the  land  is 
brought  into  stipulation  that  estimate  which  was  made  at  the 
time  of  the  stipulation  holds,  whether  the  land  has  afterwards 


•  Pothier  Fand.  Lib.  19.  tit.  4.  num  6, 
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become  better  or  worse,  Dig.  46.  2./r.  28  (de  novation.).  Add  the 
title  de  condict.  triticar.  (Lib.  18.  tit.  3).  num.  8  at  the  beginning. 

§  27.  But  because  responsibility  for  eviction  also  has  place 
when  a  right  of  action  has  been  sold,  inasmuch  as  the  vendor 
must  guarantee  that  there  is  a  debtor,  and  one  against  whom 
tlie  action  is  competent  [debitorem  esse  and  sine  exceptione], 
Dig.  18.  4.  fr.  4.  6  (de  hered.  vel  act.  vend,),  therefore  when  it 
has  been  evicted, — the  debt,  e.  g.,  having  been  extinguished  by 
payment,  or  made  valueless  by  some  peremptory  exception,* — 
or  if  there  be  no  debtor,  then,  the  purchaser  has  an  action 
for  the  "id  quod  interest"  if  the  right  of  action  was  for  an 
uncertain  amount ;  but  if  the  debtor  was  said  to  owe  a  definite 
sum,  the  vendor  is  liable  for  that  amount  on  account  of  the 
eviction,  d.  fr.  4  et  6,  de  hered.  vel.  act.  vend.  (18.  4) ;  Arg. 
Dig.  eod.  tit.fr.  S.fr.  9  ;  nor  can  he  be  discharged  by  restoring 
such  price  as  he  received,  if  perchance  the  claim  was  sold  for 
less  than  its  amount:,  for  although  under  the  Constitutions  of 
Anastasius  and  Justinian  the  purchaser  of  a  debt  cannot  exact 
more  from  the  debtor  than  he  himself  gave  for  it,  as  was  stated 
in  the  title  de  hered.  vel.  act.  vendit.  {Lib.  18.  tit.  4),  nuyn.  18, 
nevertheless  as  that  provision  was  made  only  for  the  benefit  of 
the  debtor,  in  order  that  he  might  be  discharged  from  the  whole 
debt  on  offering  the  same  amount  for  which  the  claim  was  sold, 
and  as  this  right  is  nowhere  in  the  later  law  given  to  the 
vendor  himself,  the  better  opinion  is  that  the  ancient  law  as 
contained  in  the  said  frr.  must  still  be  adhered  to,  Arg.  Cod. 
7.  62.  fr.  82.  §  nit.  (de  appellation.).  Besponsa  Jurisc.  HoU. 
paii;.  3.  vol.  1.  consil.  118. 

§  28.  Besides  the  action  for  the  "  id  quod  interest  *'  [or 
damages]  arising  from  the  contract  itself  (ex  ipso  negotio  gesto) 
on  the  ground  of  eviction,  the  **  actio  ex  stipulatu  "  +  was  ver}' 
frequent  among  the  Bomans  either  **  in  simplum,"  **  in  duplum," 
**  in  tripium,"  or  "  in  quadruplum,"  according  as  a  stipulation 
had  been  interposed  for  the  simple  value  of  the  thing,  or  for 
its  double,  triple,  or  quadruple  value.  Dig.  h.  t.fr.  27.fr.  56, 
fr.  74.  Cujacius  lib.  11.  observat.  4.  et  lib.  16.  observat.  84. 
And  it  was  so  much  the  usage  and  practice  that  the  stipulation 
should  be  "  m  duplum  '*  in  the  case  of  more  valuable  things, 
and  "in  simplum"  for  those  of  small  value,  Dig.  h.t.fr.  87. 
§  1.  that  if  the  vendor  had  happened  to  have  refused  to  make 
the  "  promissio  duplae  "  and  on  that  account  was  sued  he  was 

*  Exceptioue perpetua,  such  as  tho  plea  of  **  fraud,"  "res  judicata," 
&€.,  as  opposed  to  a  **  dilatory  exception."  See  Van  Leeuwen's  Eoman- 
Dutch  Law,  Book  5,  eh.  17. 

t  Le,,  the  action  founded  on  an  express  covenant 
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condemned  ''in  diiplnm ''  on  the  ground  that  in  actions  of  the 
class  styled  boncte  Jidei,  whatever  is  usual  and  customary  falls 
within  the  scope  of  the  action,  Dig,  21.  1.  fr.  81.  §  20  {de 
Aedilit.  act.);  Dig,  h,  t,fr.2 ;  and  if  the  purchaser  had  **  hy 
mistake  "  stipulated  for  the  simple  instead  of  for  the  double 
value,  nevertheless  he  would  recover  double  in  an  action  **ex 
empto/'  or  at  least  a  decree  that  the  vendor  should  covenant  to 
him  **  in  duplum  "  [if  eviction  had  not  yet  taken  place*]  ;  but 
not  also  if  the  stipulation  ''  in  simplum "  was  made  [not  by 
mistake]  but  with  certain  knowledge  {Ai-g,  Dig.h.t.  d.fr.  87. 
in  pr,  fr.  74).  However,  these  stipulations  for  double  or 
quadruple  are  alien  to  our  usages,  and,  on  eviction  taking 
place,  the  vendor  is  liable  to  the  purchaser  for  the  actual 
damages  {in  id  quantivere  interest)  as  observed  by  Groenewegen 
ad  Dig,  21.  l./r.  81.  §20  {de  Aedilit,  act.)  et  ad  rubric.  Dig.  h,  t. 

§  29.  These  actions,  as  actions  in  personam,  endure  for  t 
thirty  full  years,  computed  not  from  the  time  of  the  sale  but 
from  the  time  of  the  eviction,  Cod.  h,  t,  fr.  21.  Neither  do 
they  fail  on  account  of  the  vendor  subsequently  making  offer  of 
the  thing  evicted  ;  because  once  the  breach  of  a  covenant  has 
been  committed,  or  the  actio  '*  ex  empto  "  arisen,  it  [i.e.,  the 
liability  incurred]  cannot  be  dissolved  ;  Dig.  h.  t.fr.  57.  in, fine, 
junct.  Dig,  44. 4./r.  15  {de  doli  mali  except.) ;  and  often  the  thing 
itself  would  afterwards  be  useless  to  the  purchaser,  as  when  he 
had  purchased  something  else  in  consequence  of  the  eviction  of 
what  he  first  purchased,  and  has  no  occasion  for  both  at  the 
same  time,  Arg,  Dig,  19.  2./r.  24.  §  4  {locati). 

§  80.  There  are  many  cases,  however,  in  which  they  fail ; 
for  example,  when  notice  of  the  "lis  mota"  has  not  been 
given  to  the  vendor,  in  accordance  with  what  has  been  before 
explained ; — ^when  a  suit  has  indeed  been  instituted,  but  the 
purchaser  has  succeeded  in  it,  as  to  which  we  have  treated 
above ; — when  he  has  failed  through  imprudence  or  error  on 
the  part  of  the  judge.  Dig.  h,  t,fr,  51.  pr.  which  however  can 
hardly  be  admitted  by  our  usages,  for  **pro  re  judicata  veritatis 
ac  justitiae praesumptio  sit,  Dig,  1.  o,fr,  25  {de  statu  hominum)tl 
and  judges  do  not  now  make  a  suit  their  own,§  Groenewegen 

*  For  the  sense  of  the  passage  in  the  Digest  requires  these  interpo- 
lated words  according  to  Pothier  Pand.  19. 1.  num,  54. 

t  Id  e^ty  prescribe  in,  &c 

X  The  words  of  the  maxim  in  the  Digest  {ut  cit)  are : — **  Res  judicata 
pro  veritate  aca'piturJ** 

§  That  is  to  say,  do   not  now  become   personally  responsible  ich 

improper  judgments,  like  the  judicea  of  the  old  Eoman  system,  w] 

functions  were  by  no  means  identical  with  what  we  understand  of  th 
a  judge,  and  who  had  much  in  common  with  jurymen  of  the  presp 
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ad  d.  fj\  61.  Dig.  h.  t.  Also  [these  actions  fail]  when  the 
purchaser,  before  being  condemned,  has  voluntarily  given  up 
the  thing  to  the  plaintiff,  or  has  compromised  with  him,  or 
agreed  to  arbitration,  or  has  submitted  to  the  jurisdiction  of  an 
incompetent  judge,  or  has  referred  the  dispute  to  his  adversary's 
oath,*  and  has  thus  lost  the  thing  by  the  ruling  of  an  incom- 
petent judge  or  arbitrator,  Dig.  h.  t.  fr.  24.  fr.  66.  §  1.  Cod. 
h.  t.  fr.  17  ;  Arg.  Dig.  4.  4.  fr.  34.  ^  1  (de  minor.  25  annis). 
Mangilius  de  eviction,  quaest.  13.  mim.  1  et  seq.,  et  quaest.  199. 
Also  when  the  purchaser  has  not  appealed  when  defeated  in  the 
suit,  the  vendor  being  absent ;  or  has  appealed  indeed,  but  has 
abandoned  the  appeal ;  contrary  to  what  obtains  if  the  vendor 
had  been  present,  for  in  that  case  the  duty  of  appealing  lies  on 
him  if  he  thinks  that  this  step  should  be  taken,  Dig.  h.  t.fr.  68. 
§  1.  2.  Also  when  the  purchaser  loses  the  suit  by  failing  to 
plead  the  exceptions  [equitable  pleas]  competent  to  himself  or 
to  his  vendor  in  a  suit  by  a  stranger,  when  aware  of  them, 
Arg.  Cod.  h.  t.  fr.  19.  fr.  28. : — and  when  by  his  own  fault 
he  has  lost  possession  which  he  might  have  retained  and  which 
he  could  not  recover  afterwards  by  action  ;  as  when  the  laws 
have  prescribed  definite  periods  within  which  one  must  sue  for 
the  recovery  of  possession,  or  which  entitle  one  to  retention 
of  possession,!  Dig.  h.  t.  fr.  29.  §  1 : — when  the  vendor  has 
admonished  the  purchaser  to  sue  by  a  particular  form  of  action 
for  the  recovery  of  a  lost  thing,  and  he  has  disregarded  this 
injunction.  Dig.  h.  t.  fr.  66 : — when  the  purchaser  has  been 
defeated  indeed  in  the  suit  to  evict,  but,  before  the  thing  was 
actually  taken  from  him,  the  vendor  has  made  good  its  value 
to  the  evicting  party,  whether  or  not  the  purchaser  has  con- 
stituted him  his  procurator  in  rem  suam.l  Dig.  h.  t.fr.  21. 
§  2 ;  Arg.  Dig.  h.  t.  fr.  36  : — and  when  the  purchaser  could 
have  acquired  title  by  usucaption  §  but  has  not  done  so,  and  by 
reason  thereof  the  thing  has  been  evicted  from  him.  Dig.  h.  t.  fr. 
56.  §  8  ;  or  when  he  has  treated  it  as  derelict,  ||  Dig.  h.  t.  fr.  vU. ; 
or  has  suffered  the  land  he  purchased  to  become  religiosuSf** 

*  "  For  he  was  under  no  compulsion  to  do  this.'*    Dig.  21.  2.  56.  §  1. 

t  The  "  Possessory  Actions  "  of  the  Boman-Dutch  Law  are  treated 
of  by  our  author  in  num,  7.  of  Lib,  48.  tit.  17. 

t  See  note  ante  to  p.  626. 

^  The  lon^  possession  or  usucapion  ultimately  superseded  by  the 
praescriptio  of  the  later  law. 

II  **  For  a  thing  cannot  be  evicted  from  me  which  I  have  willingly 
^lost.'*  Foth.  Pand,  ad  hoc  loc.  Obviously,  it  is  not  possible  to  take  from 
one  what  he  has  not  got,  sc,  a  possession  or  ownership  which  he  has 
voluntarily  abandoned. 

**  As  when  a  vendor  has  sold  a  land,  and  his  heir  has  buried  him  in  it 
with  the  purchaser's  permission ;  for  in  this  case  the  purchaser  loses  the 
ownei-ship,  Dig.  utcit.  Moreover  the  land  becomes  excluded  &om  commerce. 
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Dig.  h.  tfr,  61.  §  2.  or  to  a  suit  by  a  person  seeking  to  recover 
the  thing  sold  has  pleaded  exceptions  founded  on  his  own 
personal  status  and  not  on  that  of  the  vendor,  Dig.  h.  t.fr.  27. 

§  81.  If  the  vendor  has  only  sold  [i.e.,  professed  to  sell,* 
— Tr.]  an  "incertum  juris"  [a  doubtful  right],  then,  if  he  acted 
in  good  faith,  doubting  indeed  his  own  right,  but  without  certain- 
knowledge  and  consciousness  that  the  thing  was  another's,  he 
is  not  liable  for  an  eviction  which  may  have  afterwards  taken 
place,  and  he  is  not  even  liable  to  return  the  price.  Dig.  18.  4. 
/r.  10.fr.  11  (de  hered.  rel.  act.  vendit.) ;  Hugo  Grotius  Manud. 
ad  Jarispnid.  Holl.  cap.  14.  mim.  27 ;  but  if  he  knew  that  the 
tiling  did  not  belong  to  him,  and  nevertheless  sold  it,  he  is  to  be 
condemned  not  only  to  restore  the  price  but  also  in  the  *'  id  quod 
interest,"  as  penalty  for  the  fraud,  Dig.  18.  4'./r.  12  {de  heredit. 
rel  act.  rendit.),  junct.  d.  fr.  10.  fr.  11.  eod.  tit. ;  Dig.  19.  1. 
fr.  11.  §  ult.  in  fine  {de  act.  empti).  If  when  the  vendor  sold, 
not  [the  chance  of]  a  doubtful  right  of  his,  but  a  thing  ^im- 
pliciter,  he  expressly  contracted  **  that  he  would  not  be  liable 
for  eviction,"  then  he  is  not  compelled  to  pay  the  "  id  quod 
interest,"  Cod.  h.  t.fr.  21 ;  Dig.  19.  1.  d.fr.  11.  §  tdt.  in  med. 
{de  act.  empti),  unless,  here  also,  he  knowingly  sold  another's 
property.  Dig.  19.  l.fr.  6.  §  ult.  et  d.  fr.  11.  §  nit.  in  med.  {de 
act.  empti) ;  but  nevertheless  he  is  bound  to  restore  the  price 
received,  because  a  contract  of  the  class  styled  honae  fidei  does 
not  admit  of  an  agreement  that  the  purchaser  should  lose  the 
thing  and  the  vendor  retain  the  price,  d.fr.  11.  §  ^dt.  in  med. ; 
Dig.  19.  1  {de  act.  empti) ;  Neostadius  Curiae  Supr.  decis.  68. 
Compare  Mangilius  de  eviction,  quaest.  163.  num.  1  et  seq. ; 
unless  the  purchaser  had  known  that  the  thing  was  another's 
and  nevertheless  allowed  such  a  pact  to  be  annexed  by  the 
vendor,  for  then  he  can  in  no  way  be  considered  to  have  been 
taken  in  by  him,  but  rather  to  have  deceived  himself,  or  at 
least  to  have  intended  to  make  a  gift  of  the  price  in  any  event. 
Arg.  Dig.  60.  11.  fr.  53  {de  reg.  juris.). 

§  32.  And  here  it  is  to  be  noted  generally  that  one  who  has 
knowingly  purchased  property  which  was  not  his  vendor's  has 
no  action  on  account  of  eviction  for  the  "  id  quod  interest " 
[or  damages]  indeed,  if  he  has  not  specially  taken  care  to 
obtain  *'  caution  "  [security]  against  eviction.  Cod.  3.  38. /r.  7 
{commun.  utriusque  judicii) ;  Cod.  h.  t.  fr.  27  ;  Dig.  44.  4.  fr. 
5   (de  doli  mali  et  met.  except.)  ;  but  that  nevertheless  such 

•  See  Dig.  ut  cit. 
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knowledge  does  not  prevent  him,  after  eviction,  from  recovering 
the  price  which  he  gave  ;  for  it  would  be  inequitable  that  the 
vendor  should  be  enriched  by  the  loss  of  the  purchaser,  Arg. 
Cod.  6.  43. /r.  ult,  §  ult.  {commun,  de  legatis) ;  novel.  7.  cap.  5. 
2)r.  et^2;  Cod.  8.  30.  fr.  1  {si  vendito  pignore  agatur) ;  Zoesius 
ad  Pand.  h.  t.  num.  19  ;  Perezius  Cod.  h.  t.  num.  25  ;  Cabal- 
Unus  de  eviction.  §  5.  num.  32.  For  if  he  who  knowingly  pur- 
chases or  receives  in  barter  from  an  administrator  of  ecclesi- 
astical property  a  tiling  pertaining  to  the  Church,  the  alienation 
of  which  is  forbidden  by  the  laws,  can  recover  the  price  from 
him ; — or  if  he  who  knowingly  purchases  a  thing  bequeathed  in 
trust,  and  so  prohibited  by  a  testator  to  be  sold,  may  demand 
back  the  price  from  the  vendor  when  he  has  been  deprived  of 
the  thing  purchased ; — and  lastly,  if  the  purchaser  of  a  thing 
pledged,  who  has  fraudulently  colluded  with  the  vendor  to  the 
prejudice  of  the  debtor,  may  receive  the  price  when  the  thing 
has  been  taken  from  him  in  suhsidium  *  in  accordance  with 
the  said  texts ; — there  is  no  reason  why  one  who  has  know- 
ingly purchased  another's  property  should  not  equally — nay, 
far  rather — have  repetition  of  the  price ;  especially  if  you 
consider  that  those  commit  an  oflFence  who  strive  to  acquire 
for  themselves  Church  property  or  a  thing  subject  to  a  fidei- 
commissum,  and  are  worthy  of  punishment ;  while  there  is  no 
oflFence  committed  by  those  who  purchase  the  property  of  a 
third  party,  inasmuch  as  the  sale  of  a  res  aliena\  is  valid  in 
law,  Dtg.  18.  1.  fr.  28  {de  contrah.  empt.).  And  this,  I  think, 
is  the  reason  why  he  who  knowingly  purchases  the  property  of 
a  third  party  may  eflScaciously  proride  himself  with  security 
against  eviction,  according  to  Cod.  3.  38.  d.fr.  7  {commun.  utr. 
jud.) ;  d.  fr.  27.  Cod.  h.  t. ;  Dig.  44.  4.  d.  fr.  4.  §  5  (de  doli 
mali  et  met.  except.) ;  while  on  the  other  hand,  he  who  know- 
ingly purchases  a  thing  which  should  be  restored  to  a  third 
party  under  a  fidei-commissum  can  do  no  such  thing,  but  not- 
withstanding the  stipulatio  duplae  is  bound  to  be  content  with 
only  the  price.  Cod.  6.  43.  d.  fr.  tdt.  §  ttlt.  (commun  de  legatis). 


♦  To  make  the  last  illustration  clearer,  the  substance  of  the  text  of 
Cod.  8.  30.  1.  is  subjoined : — **  K  it  be  proved  that  your  creditor  who  had 
the  right  of  selling  the  land  you  pledged  to  him  has  sold  it  fraudulently, 
the  Praetor  will  order  your  creditor  to  restore  to  you  as  much  as  concerns 
your  interest  [/.e.,  the  damages  you  sii&tain  thereby].  But  if  the  creditor's 
estate  be  insufficient  to  pay  this,  and  it  be  proved  that  the  purchaser 
bought  it  in  bad  faith,  then,  on  your  offering  him  the  money  [i.e.,  the 
price  he  paid]  with  interest,  the  Praetor  will  order  the  purchaser  in  bad 
faith  to  restore  the  land  to  you  together  with  the  fruits." 

t  Bes  alleim,  the  technical  term  invariably  used  for  property  not 
belonging  to  the  vendor. 
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And  this  opinion,  as  to  restitution  of  the  price  notwithstanding 
the  purchaser's  knowledge,  founded  on  the  principles  of  the 
Boman  Law,  also  agrees  with  modern  usages,  in  the  opinion 
of  Groenewegen  (following  other  authors)  ad  Cod.  h.  t.fr.  27  ; 
though  it  has  been  elsewhere  decided  otherwise,  according  to 
Carpzovius  defin.for.  part  2.  constit.  84.  deftn,  25;  Christinaeus 
vol.  4.  decis.  188.  num.  18.  14 ;  and  Fachineus  and  many 
others  also  thought  the  latter  decision  the  more  correct  accord- 
ing to  the  Civil  Law  ;  but  without  sufficient  ground.  For  that 
view  cannot  be  supported  by  the  said  fr.  27.  Cod.  h.  t.,  since 
there  the  question  is  not  of  the  price  paid  but  of  the  repetition 
of  the  costs  of  suit;  for  when  it  says  that  "it  would  be  contrary 
to  the  principles  of  law  for  one  who  had  purchased  knowingly 
what  was  not  the  vendor's,  without  any  agreement  as  to  eviction, 
to  demand  what  he  gave  eo  nomine,*'  the  words  **  quod  eo 
nomine  dedit "  refer  to  what  has  been  given  [by  the  purchaser] 
on  account  of  eviction  ;  but  it  was  the  costs  of  the  suit,  and  not 
the  price  that  [in  that  case]  were  given  on  account  of  eviction, 
and  these  therefore  had  to  be  borne  by  the  purchaser  himself 
as  being  a  rash  litigant  and  one  who  had  defended  the  suit 
notwithstanding  his  knowledge  that  the  thing  belonged  to  a 
third  party.  Certainly  the  price  was  not  given  in  respect  of 
the  eviction  but  of  the  purchase,  before  any  suit  was  instituted 
against  the  purchaser : — nay,  although  no  eviction  follows, 
nevertheless  the  price  is  given,  and  so  beyond  doubt  it  (the  price) 
is  not  given  on  account  of  eviction.*  Far  less  is  this  opinion 
of  the  dissentients  supported  by  Cod.  4.  44.  fr.  pen.  ct  ult. 
{de  rescind,  vend.).  For  there,  those  who  purchased  knowingly 
were  mulcted  in  the  price  because  they  bought  contrary  to  a 
law  passed  for  the  public  advantage  which  prohibits  sales  by 
certain  parties.  Nor  does  Cod.  8.  88.  fr.  7  (commun.  tUi  jud,) 
give  much  help  [to  the  opinion  of  the  dissentients],  for  it 
indeed  denies  an  action  for  the  "  id  quod  interest,"  or  "  in 
duplum  ex  stipulatu,"  to  one  who  has  purchased  knowingly, 
but  not  the  bare  repetition  of  the  price.  Lastly,  neither  can 
it  be  urged  that  one  who  knowingly  purchases  a  thing  which 
has  already  ceased  to  exist  is  nevertheless  liable  for  the  price, 
and  cannot  reclaim  it  if  already  paid.  Dig.  18.  1.  fr.  57.  §  2 

♦  And  Brunnemannus  in  his  Commentary  on  this  text  of  the  Code 
(8.  45.  27)  says,  **  A  purchaser  who  has  knowingly  purchased  a  res  aliena 
or  a  thing  mortgaged  to  another  cannot  sue  on  account  of  eviction  [i.e.,  for 
•damages,  Ta.]  if  he  be  evicted.  For  he  is  considered  to  have  purchased  the 
land  *  as  it  was,*  imless  it  has  been  otherwise  agreed ;  "  and  he  adds,  **  for 
the  Praetor  supports  all  agreements  which  are  not  contrary  to  the  laws," 
and  it  has  been  already  seen  that  the  sale  of  a  res  aliena  is  not  generally 
illegaL 
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{de  contrah.  evict).  For  when  one  knowingly  and  deliberately 
buys  what  does  not  belong  to  the  seller,  he  is  not  to  be  pre- 
sumed to  have  meant  to  make  a  gift  of  the  price,  but  rather  to 
have  entertained  the  hope  of  acquiring  the  ownership  when 
the  vendor  should  acquire  it — (for  it  is  a  matter  of  daily  occur- 
rence among  merchants  for  things  to  be  sold  which  the  vendor 
does  not  [then]  have,  and  delivery  of  which  is  to  be  made  after 
a  certain  time) ;  but  [on  the  other  hand]  if  one  purchases  a 
house  wliich  he  knows  has  been  burned  down,  he  cannot  be 
presumed  to  have  had  the  hope  of  acquiring  what  had  already 
ceased  to  exist ;  so  that  therefore  in  such  a  case  no  other  pre- 
sumption remains  but  that  he  intended  to  make  a  gift  of  the 
price  voluntarily  oflFered  for  a  thing  which  neither  is,  nor  will 
be,  but  which  [only]  has  been.  Dig.  60.  17.  fr.  68  {de  reg. 
juris.). 

§  88.  What  the  law  is  when  a  land  sold  has  been  confis- 
cated by  authority  of  the  Fisc,  may  be  gathered  from  what  has 
been  said  in  the  title  de  periculo  et  commod.  rei  vend.  (Lib.  18. 
Ut  6),  num.  1  in  med. 

§  84.  Finally,  there  is  no  room  for  an  action  on  account 
of  eviction  when  the  thing  has  perished  after  the  sale,  although 
a  suit  will  lie  [ex  e?np<o*]  on  the  ground  of  fraud  if  there  has 
been  any  on  the  vendor's  part,  as  when  he  has  knowingly  and 
deliberately  sold  another's  property  to  an  ignorant  purchaser. 
Dig.  h.  t.fr.  21.  pr.  Cod.  h.  t.  fr.  26.  junct.  Dig.  19.  1.^.  80. 
§  1  (de  act  enipti).  If  however  there  would  have  been  scope 
for  eviction  in  respect  of  a  thing  now  extinct,  which  may 
perchance  have  perished  through  fraud  or  fault, — then  if  the 
purchaser  was  guilty  of  fraud  and  therefore  had  been  con- 
demned in  the  value  of  the  thing  to  the  evicting  party,  he  can 
have  no  recourse  against  the  vendor,  for  he  must  bear  the 
penalty  of  his  own  fraud,  and  every  one's  fraud  should  prejudice 
himself  and  not  another.  Dig.  27.  8.  fr.  1.  §  14  {de  tutelae  et 
ration,  distrah.) ;  Dig.  50.  17. /r.  178  {de  reg.  juris) ;  but  if  the 
loss  of  the  thing  has  been  occasioned  by  fraud  on  the  part  of 
the  vendor  anterior  to  the  sale,  or  if  the  vendor,  being  a  party 
to  the  suit  {assistans  liti),  has  prevented  the  thing  from  being 
returned  to  the  evicting  claimant,  and  so  during  the  pendency 
of  the  action  instituted  against  the  purchaser  it  has  perished 
while  with  the  latter,  who  has  therefore  been  condemned  in 
its  value,  he  (the  purchaser)  may  likewise  sue  [his  vendor]  on 
account  of  eviction  by  the  action  **ex  empto"  or  **ex  duplae 

*  Pothier  Pand.  21.  2.  n.  53. 
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stipulatione ; "  and  to  this  I  tbink  Paulas  refers  when  he 
says  that  if  the  thing  has  become  extinct,  nevertheless  a  judg- 
ment is  necessary  in  actions  de  rei  vindicatione  "by  reason 
of  the  stipulation  against  eviction."  Dig.  6.  1.  /r.  16  {de  rei 
vindicatione).* 

1 85.  If  a  number  of  things  have  been  sold  together  for 
one  [lump]  price,  the  obligation  for  eviction  is  multiplied 
according  to  the  number  of  the  things,  and  as  many  actions 
are  given  as  there  are  things  evicted  which  were  included  in 
the  single  sale,  Dig.  h.  t.fr.  72 ;  Arg.  Dig.  19.  l./r.  38  (de  act. 
empt) ;  and  if  when  one  thing  has  been  evicted  the  others  sold 
at  the  same  time  with  it  for  the  single  lump  price  are  still 
worth  more  than  what  they  were  all  sold  for  including  the 
thing  evicted,  the  purchaser  nevertheless  has  an  action  on 
account  of  the  eviction,  and  his  loss  is  not  to  be  compensated 
by  [or  set  ofif  against]  his  gain  [in  the  difference  between  the 
price  paid  and  the  true  aggregate  value].  Dig.  h.  t.  fr.  47. 
And  it  is  the  same  when  a  farm  [said  to  be]  of  a  hundred  acres 
has  been  sold  and  delivered  and  the  vendor  has  pointed  out  to 
the  purchaser  boundaries  embracing  a  much  greater  extent, 
if,  after  some  portion  has  been  afterwards  evicted,  there 
happens  still  to  remain  to  the  purchaser  land  containing  the 
extent  of  a  hundred  acres.  Dig.  h.  t.  fr,  45  [that  is  to  say,  the 
vendor  must  compensate  his  vendee  for  the  portion  which  has 
been  evicted  from  the  latter  although  it  was  in  excess  of  the 
acreage  stated  at  the  time  he  purchased].! 


♦  Paulus,  speakins:  of  the  rei  vindication  says,  **  A  judgment  is 
necessary,  even  if  the  sjLave  [who  is  the  subject  of  the  action]  has  died, 
on  account  of  the  fruits  and  issue  and  the  stipulation  against  etnctiwi 
[but  the  defendant  could  not  be  condemned  ipsius  hominis  nomine  after 
the  slaveys  death,  Poth.]  for  after  litis-cuntestatio  the  possessor  is  not 
responsible  for  an  unavoidable  casualty:"  and  Pothier  notes  that  the 
object  of  the  iudgment  in  such  a  case  is  that  it  may  be  known  [decided] 
whether  liability  under  the  covenant  against  eviction  has  been  incurred. 
For  if  the  thing  in  dispute  is  decreed  to  have  belonged  to  the  plaintiff, 
the  defendant  has  his  remedy  against  the  vendor  to  sue  him  on  his  cove- 
nant ;  and,  on  the  other  hand,  if  it  is  decreed  not  to  have  belonged  to  the 
plaintiff,  the  latter  has  his  remedy  against  the  persons  from  whom  he 
(the  plaintiff)  purchased,  on  his  vendor's  covenant.  If  the  thing  perished 
before  *^ judicium  acceptum^*  [which  I  take  to  mean  here,  as  usual,  litis- 
contestatio  and  the  acceptance  of  a  reference  of  the  issue  to  the  judicesy  Tb]. 
the  covenant  is  not  broken,  because  it  was  evicted  not  by  judicial  procesn 
but  by  fate  ^accident]. — Poth.  Fund.  6.  1.  num.  34.  in  notis. 

t  Pothier  Band,  19.  1.  num.  71.  in  notis,  and  c/r.  ante.  lib.  18.  tit,  1. 
§  7.  page  12. 
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LIB.  XXI,   TIT.   III. 

DE  EXCEPTIONE  REI  VENDITAE  ET 
TRADITAE. 


THE  PLEA  OF  "SOLD  AND  DELIVERED." 


SUMMARY. 


1.  If  one  to  whom  a  res  aliena* 
lias  been  sold  and  delivered  has  lost 

Sossession,  and  afterwards  his  ven- 
or  (or  other  alienator  who  is 
responsible  on  account  of  eviction) 
has  ac(}nired  the  ownership  of  it, 
the  said  purchaser  can  sue  the 
vendor  or  third  party  in  posses- 
sion. Why  he  sues  rather  by  the 
**  Actio  Publiciana"  than  the  **Ilei 
Vindicatio"? 

2.  If  the  purchaser  is  in  posses- 
sion of  the  thing,  he  defeats  the 
Vendor  and  the  like  by  the  *  *  excejdio 
rei  venditae  et  traditae;  "  unless  he 


prefers  to  suffer  eviction  and  after- 
wards to  sue  on  account  thereof  [for 
damages,  or  on  a  covenant]. 

3.  Against  whom  this  exception 
can  be  opposed  [i.e.,  pleaded]? — 
And  herein  of  the  heirs  of  the 
alienator  and  singular  successors; 
of  sureties  and  the  heirs  of  sureties 
claiming  a  thing  either  in  their  own 
capacity  or  as  representing  the  de- 
ceased ;  and  of  creditors  who  have 
sold  a  pledge  as  creditors. 

4.  To  whom  besides  the  purchaser 
this  plea  is  allowed  ? 

0.  When  this  plea  fails  ? 


§  1.  Since  on  the  confirmation  of  the  right  of  an  alienator 
[which  had  been  defective  at  the  time  of  the  alienation]  the 
originally  invalid  right  of  his  alienee  also  becomes  confirmed 
from  the  very  moment  that  the  first  vendor  acquired  the  owner- 
ship ;  and  therefore  the  ownership,  from  that  time  annexed  to 
the  original  purchaser,  could  not  be  taken  awny  from  him 
without  his  own  act  or  consent; — hence  he  has  the  right  of 
suing  his  vendor  or  a  third  party-possessor  on  account  of  the 
loss  of  his  possession,  and  of  defeating  his  opponent's  plea 
by  the  replication  of  acquired  ownership  (dominii  acquisiti)  ; 
Dig.  6.  l./r.  72  (de  rei  vindicate) ;  D/V/.  //.  ^/r.  2;  Dig.  44.  4. 

♦  See  note  p.  538. 
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fr.  4.  §  32  {de  doli  malt).*  It  is  very  doubtful  why  in  the  last 
two  texts  the  Actio  Publiciana  is  said  to  have  been  given  to  the 
fii*st  purchaser  [against  his  vendor]  since  in  a  suit  against  his 
vendor,  to  the  plea  of  the  latter  he  could  oppose  the  replicatio 
dominii  [claiming  the  ownership]  according  to  the  said  fr.  72 ; 
unless  perhaps  it  may  be  thought  that  the  Actio  Publiciana 
was  availed  of  because  the  purchaser  here  may  be  considered 
to  have  acquired  rather  a  fictitious  than  a  true  ownership  by 
the  confinnation  of  the  first  vendor's  right,  Arg.  Dig.  45.  1. 
fr.  38.  §  4  {de  verb,  oblig.) ;  and  the  Actio  Publiciana  is  given 
in  respect  of  an  ownership  which  is  only  supposed  by  a  legal 
fiction,  Inst.  4.  6.  §  4  (de  action.),^  whence  also,  perhaps,  in 
other  passages  of  the  Digest,  not  the  **  exceptio  dominii "  or 
plea  of  ownership,  but  the  "  exceptio  doli  "  or  plea  of  fraud  is 

*  The  same  identical  proposition  is  put  in  each  of  the  three  texts 
cited,  viz.:  **If  vou  have  bought  from  Titius  a  farm  belonging  to 
Sempronius  and  having  paid  the  purchase  money  the  farm  has  been 
delivered  to  you,  and  after  that  Titius  becomes  the  heir  of  Sempronius 
and  sells  and  deUvers  the  same  farm  to  Maevius,  it  is  just  that  your  right 
be  deemed  stronger  (than  that  of  Maevius)." 

t  We  may  suppose  that  the  course  of  Eoman  Pleading  would  probably 
have  been  somewhat  as  follows: — **If  Titius,  whose  title  was  (fcfective, 
sold  and  delivered  a  farm  to  Oelsus,  and,  the  defect  existing  at  the  time 
of  sale  being  afterwards  cured,  he  subsequently  sued  to  eject  Celsus,  he, 
the  vendor,  would  succeed  in  strict  law,  because  he  could  give  no  title 
when  he  sold  it  and  therefore  could  not  transfer  the  dominium  to  Celsus,. 
who  consequently  has  no  title,  whereas  the  vendor  has  m  the  meantime 
(perhaps  by  becoming  heir  to  the  true  owner)  acquired  the  dominium ; 
and  Celsus  has  thus  no  defence  in  law.  But  here  ** equity"  avails  the- 
latter,  and  he  can  defeat  the  claim  by  the  equitable  plea  or  ^* exceptio" 
*^in  factum ^^  or  **doli  malt**  (fraud).  Suppose,  on  the  oHier  hand,  the 
vendor  somehow  obtained  possession  after  he  acquired  the  legal  title,  and 
Celsus  sues  him  to  recover  the  farm,  clearly  Celsus  has  no  tffle  in  law  to 
support  his  action.  But  here  equity  again  steps  in  and  gives  him  the 
benefit  of  a  fiction,  namely,  that  he  had  acquired  title  by  long  possession 
which  he  had  accidentally  lost,  but  which  still  leaves  him  the  jus  posses- 
Btonis  necessary  to  support  his  action  to  '*  vindicate"  the  possession  of  the- 
property.  This  fiction  he  can  avail  himself  of  in  the  Actio  Puhliciana  (so 
called  after  the  Praetor  who  invented  it).  As  usucapion  or  right  by  long 
'possession,  required  the  two-fold  basis  of  ^^ Justus  titulus**  (t.e.,  such  an 
original  title  as  was  recognised  by  the  Jus  Civile,  like  purchase,  be- 
quest, &c.),  and  also  **  bona  fides"  we  may  presume  that  in  alleging 
usucaption  in  his  libel  he  set  out  the  basis  of  his  alleged  possession, 
name^,  purchase  from  his  vendor,  the  defendant  in  possession.  The 
latter  is  not  allowed  to  traverse  the  fictitious  allegation  of  long  possession, 
but  takes  issue  on  its  basis  the  purchase,  and  confesses  and  avoids 
it,  pleading  that  **  the  farm  was  not  his  when  he  sold  it  and  that  he  has 
since  acquired  the  dominium  as  heir  to  the  true  owner."  The  defence 
would  be  a  complete  (though  unjust)  answer  in  law,  and  successful,  were 
it  not  that  equity  again  stops  him  and  allows  the  plaintiff  to  make- 
replication,  **  You  sold  and  delivered  it  to  me,"  or  in  other  words  to  plead 
the  ExcBPTio  Rei  Venditab  et  TaADrrAE. 
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given  to  such  a  purchaser  against  a  vendor-plaintiff  [who  sues 
to  eject  him].  Dig.  21.  2.  fr.  17  {de  eviction.) ;  Dig.  44.  4. 
/r.  4.  §  82  (de  doli  viali  et  met.  excejH.).  Add  Petrus  Barbosa 
ad  Dig.  24.  8./r.  39.  num.  28. 

§  2.  But  if  the  purchaser  still  possesses  the  thing,  and 
the  same  persons  that  are  liable  to  be  sued  [by  him]  in  respect 
of  [its]  eviction  bring  an  action  to  evict  the  property  from  him, 
it  is  in  his  discretion  whether  he  will  suffer  eviction  and 
afterwards,  when  it  has  been  taken  from  him,  sue  the  successful 
party  by  the  action  *'ex  stipulatu  in  duplum,*'*  or  by  the 
action  "  ex  empto  "  for  the  **  id  quod  interest  "  [damages]  ; — 
or  whether  he  will  prefer  to  keep  the  property  and  repel  his 
vendor  and  other  like  persons  +  seeking  to  eject  him,  either  by 
the  **  exceptio  rei  venditae  et  traditae  '*  (plea  of  sold  and 
delivered)  or  by  the  '*  exceptio  doli ;  "  for  one  acts  dishonestly 
who  tries  to  evict  a  thing  sold  by  himself  and  to  stultify  his 
own  act;  equity  dictating  that  a  plaintiff  should  be  all  the 
more  liable  to  be  repelled  by  an  equitable  plea  (exceptio)  when 
he  is  himself  liable  to  be  sued  on  account  of  the  eviction.  J 
Dig.  21.  2./r.  17.  fr.  18.  fr.  78  (de  eviction.) ;  Dig.  h.  t.  fr.  1. 
H  passim ;  Cod.  8.  82.  fr.  14  (de  rei  vindicate)  ;  Dig.  44.  4. 
d.  fr.  4.  §  82  (de  doli  rnali  et  met.  except.) ;  Cod.  4.  61.  fr.  8 
(de  reh.  alien,  non.  aliend.)  ;  Caballinus  de  evictionibtis,  §  5. 
nvm.  2;  Cujacius,  lib.  17.  observ.  18. 

§  8.  This  plea  may  be  opposed  not  only  to  the  original 
vendor,  but  to  all  those  who,  claiming  under  him,  endeavour 
to  evict  a  thing  from  the  first  purchaser:  such  as  those  to 
whom  the  vendor  has  again  alienated  the  same  thing,  whether 
by  an  onerous  or  a  lucrative  title,  after  he  became  owner  [i.  e., 
after  he  acquired  the  dominium,  which  he  did  not  have  when 
he  first  sold  it].  Dig.  h.  t.fr.  ult.  §  1 ;  Dig.  44.  4.  d.fr.  4.  §  82 
(de  doli  mali  et  met.  except.) ;  Dig.  h.  t.fr.  2  ;  Dig.  6.  1.  fr.  72 
{de  rei  vindicate).  It  may  also  be  properly  opposed  to  the  heir 
of  the  vendor,  Dig.  h.  t.  d.  fr.  ult.  §  1,  whether  the  deceased 
himself  acquired  the  ownership  while  he  was  still  alive,  and 
the  heir  seeks  to  sue  as  representing  him,  or  whether  the  heir 

♦  See  preceding  title,  §  28,  p.  534. 

t  Claiming  under  the  vendor,  such  as  persons  to  whom  be  has  sold 
the  land  after  selling  it  to  the  defendant. 

X  In  other  words:  In  point  of  equity  the  last  person  to  be  allowed 
to  sue  successfully  to  recover  a  thing  which  he  has  hunself  sold  to  his  own 
defendant,  is  the  very  person  who  would  be  liable  in  damages  to  the 
defendant  for  its  eviction  from  the  latter ;  and  though  law  will  allow  him  to 
6ue,  equity  will  allow  the  defendant  to  take  and  succeed  upon  this  plea,  if 
he  prefers  not  to  lose  the  thing  rather  than  to  have  recourse  to  his  right 
to  oamagee. 
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himself  became  owner  of  a  thing  sold  by  the  deceased,  Cod. 
8.  45.^.  15  (de  eviction.) ;  Cod.  3.  82. /r.  14  (de  rei  vindicat.); 
Cod.  4.  51.fr.  8  (de  reb.  alienisnon  alienand) ;  Dig.  h.  t.  fr.  1. 
§  1 :  but  in  the  last  case  an  heir  vindicating  his  own  property 
cannot  be  repelled  further  than  as  respects  the  share  for  which 
he  succeeds  to  the  vendor.  Cod.  8.  82. /r.  14  {de  rei  vindicat). 
Further,  this  exception  may  be  opposed  to  sureties  [who  gave 
security  to  the  purchaser  for  the  vendor's  implementing  his 
obligation,  Tr.]  ;  and  also  to  their  heirs  when  they  endeavour 
to  revoke  a  thing  as  representing  a  deceased  surety  ;  but  not  if 
these  heirs  do  so  in  their  own  personal  capacity  :  for  then  the 
laws  have  left  it  to  their  discretion  whether  they  will  leave  the 
thing  itself  with  the  purchaser,  and  thus  avoid  actions  [for 
damages,  &c.]  on  account  of  eviction,  or  will  prefer  to  take  the 
liability  [to  damages]  for  its  eviction,  when  perhaps  they  have 
a  special  affection  for  it,  Cod.  8.  45.  fr.  vlt.  {de  eviction.)  ; 
which  rule  is  altogether  exceptional  [to  the  general  principles 
of  law],  for  otherwise  an  heir  is  wont  to  have  the  same  right 
and  power  as  the  deceased.  Finally,  it  is  the  more  accurate 
opinion  that  tliis  plea  may  also  be  opposed  to  creditors  who 
have  sold  a  pledge  as  creditors,  if  they  afterwards  succeed 
to  the  right  of  the  true  owner  and  claim  as  representing  him 
to  evict  the  thing  from  the  purchaser :  for  though  such  a 
creditor  is  not  liable  [for  damages,  &c.]  on  account  of  eviction, 
as  elsewhere  said,  yet  he  himself  is  not  to  be  admitted  to  evict 
a  pledge  sold  by  himself,  lest  he  should  be  stultifying  his  own 
act  (7i€  contra  proprium  factum  veniri  videatur) ;  Cod.  8.  .46. 
fr.  1  (creditorem  evict,  pign.  praestare  non  debere) ;  Dig.  20. 
5./r.  10  (de  distract,  pignor.). 

§  4.  This  exception  is  more  especially  availed  of  by  a 
purchaser  to  whom  a  thing  has  been  sold  and  delivered,  or 
indeed  sold  but  not  delivered  provided  he  has  acquired  the 
possession  without  any  flaw  (vitium),*  Dig.  h.  t.  fr.  1.  §  idt. ; 
and  also  by  all  those  who  derive  right  under  him — ^for  example, 
his  heirs,  and  also  particular  successors  to  whom  the  thing  has 
been  transferred  by  him  by  either  a  lucrative  or  an  onerous 
title  ;  so  that  a  second  purchaser  may  rightly  oppose  it  to  the 
first  vendor  or  "  auctor,"  Dig.  h.  t.  fr.  ult.,  although  the 
second  purchaser  cannot  sue  the  first  **  auctor  *'  on  account  of 
the  eviction  of  the  thing  from  himself  unless  the  first  purchaser 

*  That  is  to  say,  neither  forcibly  nor  clandestinely,  nor  to  hold  as  a 
tenant-at-will.  For  the  plea  cannot  be  availed  of  against  one  sueing 
under  the  **  interdicts  "  **  Quod  vi  aut  dam  "  and  **  Quod  precarto.^^  Poth. 
Fund,  h,  t  nnm,  1.  See  the  terms  of  these  "  interdicts^'  in  Dig.  43.  tit. 
24  et  26. 

C.P.  N  N 
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had  made  cession  of  his  rights  of  action  against  such  original 
"  auctor,"  Dig,  21.  2.  fr.  59  {de  eviction.),  for  the  laws  more 
readily  favour  an  exception  [or  equitable  defence]  and  retention 
than  an  action. 

§  5.  But  this  plea  (exceptio)  fails>  or  at  least  it  is  defeated 
by  replication,  as  often  as  the  vendor  has  just  cause  for 
vindication  of  the  thing  sold,  Dig.  h.  t.  fr.  1.  §  tUt.:  for 
instance,  if  he  had  indeed  authorized  the  thing  to  be  sold  [by 
his  agent]  but  prohibited  its  delivery  till  the  price  should  be 
paid,  and  nevertheless  his  agent  has  given  credit  for  the  price  ; 
or  if  the  thing  has  been  sold  for  less  than  the  owner  authorized 
it  to  be  sold  for,  Dig.  h.  t.  /r.  1.  §  2.  3;  or  if  the  vendor 
claims  a  thing  alienated  by  himself,  when  he  does  so  under  the 
constraint  of  a  duty,  and  not  for  his  own  advantage  but  for 
that  of  a  third  party,  as  when  a  thing  belonging  to  a  pupil  has 
been  sold*  by  a  tutor  without  the  decree  of  the  Court;  and 
in  other  like  cases  which  we  have  treated  of  in  the  title  de  rei 
vindicatione  num.  19  (Lib.  6.  tit.  1). 
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This  Index  is  meant  to  serve  to  some  extent  as  a  Table  of  Contents^  as  regards 
the  principal  subjects. 

And  also  to  some  extent  in  place  of  a  Glossary  of  Terms ;  the  meaning  of  these 
being  given  at  the  pages  indicated. 

The  letter  "  n."  refers  to  the  footnotes  on  the  pages  indicated. 


AA8D0M  REOT,  ^9n. 

ACCEPTILATIO,  112n. 

ACTIO=zBlQB.T  OP  ACTION,  79n. 

ACTIO  AE8TIMAT0R1A,  248,  488n. 

ACTIO  CIVILI8,  260«. 

ACTIO  CONDUCTl  209. 

ACTIO  EMPTl  169. 

ACTIO  IN  FACTUM,  258n.,  260».,  264n. 

ACTIO  HYPOTHECARIA,  371. 

ACTIO  INCERTI,  260». 

ACTIO  LOCATI,  219. 

ACTIO  PIONORATITIA  DIRECTA,  470. 

ACTIO  PIONORATITIA  CONTRARIA,  484. 

ACTIO  IN  PRAESCRIPTI8  VERBI8,  268,  264n. 

ACTIO  PUBLICIANA,  366,  866».,  426n. 

ACTIO  QUANTI MIN0RI8,  496. 

ACTIO  QUA8I 8ERVIANA,  366,  376. 

ACTIO  REDHIBITORIA,  487. 

ACTIO  8ERVIANA,  366,  376. 


N  N  2 

Digitized  by  VjOOQIC 


548  INDEX. 

ACTIO  STIPULATU  EX,  506,  534. 

ACTIO  VENDITl  182. 

ACTIONES  ARBITRARIAE,  270». 

ACTIONES  BONAE  FIDEI,  262n. 

ACTIONES  DIRECTAE,  98n.,  UOn.,  260»t.,  358n. 

ACTIONES  EXTRAORDINARIAE,  115n. 

ACTIONES  POPULARES,  98n. 

ACTIONES  STRICTIJURIS,  262n. 

ACTIONES  UTILES,  98n.,  249n.,  260».,  358». 

ACTIONS  IN  REM,  IN  PERSONAM,  AND  EX  CONTRACTU,  ^In, 

ACTIONS  ON  THE  CASE,  258: 

ACTUM,  FACTUM,  QESTUM,  261,  877n. 

ADDICTTO  (IN  SALES  BY  AUCTION),  38n.,  129n.  443n. 

ADDICTIO  IN  DIEM,  36. 

ADJUDICATIO,  343n. 

iBDILITIAN  EDICT,  486,  487n. 
respecting  warranty,  486,  487n. 

injury  by  negligence,  504. 

JBSTIMATORIA  CONTRACTUS,  248. 

AGNATES  AND  COGNATES,  67n. 

ANNUS  UTILIS,  70,  624. 

AUCTION,  PUBLIC, 

technical  meaning  of,  66n. 

BARTEB,  252  et  seq, 

BONA,  278n.,  292n.,  400. 

BONAE  FIDE  I  AND  STRICTI  JURIS,  actions  and  contracts,  3n.,  262n. 

BONORUMPOSSESSIOt  362rt. 

CAPIO  PIONORIS,  353n. 
CAUSA,  187n.,  296».,  506n. 
CESSION  OP  ACTION,  98n. 
CHIROORAPHARII,  320».,  402n 
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COGNATIO,  57n. 

COMMODUM,  136. 

CONDICTIO  EX  LEGE,  ll&n. 

CONDICTIO  INCEBTI,  260n. 

OONSTITUTUM,  384w. 

CONTRACTUS  AESTIMATORIA,  248. 

CONTRACTUS  INNOMINATI,  187n.,  268. 

CREDERE,  CREDITUM,  847n.,  378n. 

CULPA  LATA,  LEVIS,  AND  LEVISSIMA,  138n. 

CUSTODIA,  143». 

DAMAGES,  MEASURE  OF,  186. 

DAMNUM INFECTUM,  EMERGENS,  FACTUM,  82n.,  271n. 

Di4ii-B,  Dil  TIO,  DA  TUM,  263n. 

DELEGATIO,  40n.,  473n. 

DELIVERY  FOR  SALE  AT  A  VALUATION,  248. 

DOMINIUM  DIRECTUM  ET  UTILE,  63n. ,  346n. 

DONATIONS,  SIMPLEX,  OB  CAUSAM,  ET  HEMVNERATRIAK,  620n. 

DOS,  339».,  619n. 

DO-S  AESTIMATA  ET  INESTIMATA,  20». 

BARNEST  MONEY,  31. 

ERROR,  IN  CONTRACT  OF  SALE.     {See  under  Sale.) 
Justus  error,  lln. 

EVICTION,  meaning  of  the  term  in  English  law  and  civil  law  compared,  91n., 
163n.,  606. 
definition  of,  608. 
actions  on  account  of,  608. 
grounds  for,  609. 
security  against,  610  et  seq. 

in  what  contracts  and  matters  it  has  place,  612  et  seq. 
who  may  sue  on  account  of,  624  et  seq, 
who  are  liable  for,  626  et  seq, 
notice  to  intervene,  in  suit  on  account  of,  626  et  seq. 

to  whom  to  be  given,  627  et  seq. 

at  what  time  must  be  given,  629. 

when  unnecessary,  680. 
what  may  be  recovered  on  account  of,  680. 

in  case  of  sale  of  a  right  of  action,  684  et  seq. 
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EVICTION-^coneintt^. 

stipulated  penalty  for,  534. 

duration  of  right  to  sue  on  aooount  of,  585. 

cases  in  which  vendor's  liability  ceases,  535. 

when  vendor  liable  for  price,  or  damages,  or  both,  537  et  seq, 

vendor's  liability  when  the  property  has  perished,  540. 

several  things  sold  together  for  one  sum,  541. 
purchaser  left  with  quantity  professed  to  be  8old» 
541. 

EXCEPTIO  REI  VENDITAE  AND  TRADITAE,  543. 

FUNGIBLES,  30».,  141n.,  253n. 

QESTA,  261. 

HABERE,  meaning  of,  51n.,  84n. 

HEREDITA8  DIRECTA  ET  FIDEI-COMMISSARIA,  80». 

HIBE.    (See  Lbtting  and  Hiking.) 

HYPOTHEC.    (See  also  Mobtgage  and  Pledge.) 
what  it  is,  269,  270».,  366».,  375».,  451. 
general  and  special  hypothecs,  271. 
tacit  hypothecs,  306. 

conventional  tacit  hypothecs,  308. 

landlord's  hypothec,  309. 
legal  tacit  hypothecs,  318. 

hypothec  of  the  prince,  fisc,  cities,  publicans,  &c.,  318. 

of  pupils,  minors,  ico.,  323. 

for  dowry,  338. 

for  legacies,  and  testamentary  trusts,  339. 

of  children  in  property  of  surviving  parent,  342. 

of  the  church,  public  and  private  institutions,  public  bodies,  &c.'', 

344. 
for  ground  and  annual  rents,  &o.,  346,  355. 
for  repairs  of  houses,  347. 
for  repairs  and  furnishing  of  ships ;  to  owners  of  goods  sold  by 

shipmasters ;  for  seamen's  wages,  &c.,  350,  351. 
other  legal  hypothecs,  351—353. 
the  place  the  law  of  which  governs  right  to,  355. 
lien  and  hypothec  distinguished,  349,  350. 

HYPOTHECARY  ACTION,  375. 

to  and  against  whom,  and  for  what  it  lies,  375,  385,  386. 

order  of  discussion  of  debtor  and  securities,  379,  380. 

division  of  a  creditor's  claim  in  case  of  a  plurality  of  debtors  or  possessors, 

381. 
rights  of  one  of  a  plurality  of  debtors  or  possessors  who  discharges  the 
whole  of  a  mortgage  debt,  382—385. 
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HYPOTHECARY  ACTIOJ^i -<xmHnued. 

distinctioDS  in  actions  against  debtors  and  other  possessors,  885. 
mortgage  of  same  subject  to  different  creditors,  886. 
duration  of  right  to  the  action,  387. 

suit  for  concurrence  or  preference  among  creditors,  392 — 895. 
who  may  claim,  and  when,  392. 
where  the  suit  should  be  prosecuted,  394. 

disposal  and  distribution  of  proceeds  of  sale  of  deb  tor's  property,  398. 
claims  of  owners  of  property  in  debtor's  possession,  895^401. 
ranking  of  creditors,  402,  466. 

privileged  hypothecary  creditors,  403. 
special  mortgagees,  404 — 407. 
general  mortgagees,  407. 
simple  hypothecary  creditors,  41 7 — 427. 
creditors  without  hypothec  or  pignus,  429,  430. 
the  fisc,  4ia-417. 
subrogation  of  mortgagees,  428,  466. 
the  place  the  law  of  which  governs  preference,  482 — 434. 

ID  QUOD  INTEREST,  5n..  82n. 
INHERITANCE,  SALE  OP,  78. 
INNOMINATE  CONTRACTS,  187n.,  249n.,  258. 

JUDICIUM,  meaning  of,  340. 

JUS  CIVILE,  260n. 

JUS  IN  RE,  196n.,  197n.,  270ii. 

JUS  REDIMENDI,  48. 

JUSTUM PRETIUM,  27n. 

"  JUSTUS,''  meaning  of,  608. 

JUSTUS  ERROR,  lln. 

JUSTUS  TITULUS,  147n.,  163n.,  508n. 

LATENT  DEFECTS,  WARRANTY  AGAINST,  486  et  seq, 

LAUDEMIA,12n. 

LEASE.    (See  Letting  and  Hibinq.) 

LESIO  ENORMIS,  114  et  seq, 

LETTING  AND  HIRING,  192  et  aeq. 
what  may  be  given  on  hire,  199 — 202. 
hire  of  same  thing  to  two  persons  separately,  211. 
sub-letting,  201. 
hire  of  services,  202. 
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LETTING  AND  BIRINQ-^mtinued, 
hire  of  a  work  {loeeUio  operis),  286. 
approval  of  the  work,  286. 
risk,  241. 

delay  in  execution,  245. 
pa3rment  of  hire,  245. 
retention  for  payment,  247. 


how  made,  196, 198,  204. 
duration  of,  196,  204. 
lease  at  will,  204. 
long  leases,  196—198. 
tacit  renewal,  205 — 206. 
tenant's  right  to  renewal,  208. 
ejectment  of  tenant  before  expiry  of  term,  211 — 218. 
abandonment  of  premises  by  tenant,  222  et  seq. 
restoration  of  premises  at  expiry  of  term,  235. 
liability  for  accident,  misuse,  and  culpa,  232  et  seq, 
tenant  cannot  dispute  landlord's  title,  286. 
"  hire  goes  before  purchase,"  215. 
hire  or  rent,  203. 

what  hire  exigible,  220  et  seq. 

when  tenant  had  just  grounds  for  quitting,  222. 

when  not  earned,  228  et  seq, 

when  paid  under  compulsion  to  a  third  party,  231. 
remission  of  rent,  grounds  for,  224  et  seq. 
lessee's  action,  to  and  against  whom,  and  for  what  it  lies,  209  et  seq. 
lessor's  action,  to  and  against  whom,  and  for  what  it  lies,  219  et  seq. 

LEX,  sense  in  which  used  in  citing  from  the  Corpus  Juris,  84  n. 

LEX  ANASTASIANA,  106. 

LEX  COMMISSORIA,  45,  202,  302,  308. 

LITIS  CONTESTATIO,  71,  390. 

LOCUS  POENITENTIAE,  257n.,  260. 

LUCRUM,  S65n. 

LUCRUM  CESSANS,  82n. 

MISSIO  IN  POSSESSIONEM,  173,  363n. 

MISSIO  IN  POS. 

Bet  servandae  causa,  271n.,  313n.,  854n.,  863n.,  420n. 
Legatorum  servandae  causa,  272n.,  341n.,  863n.,  420n. 

MODUS,  142n. 
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MORA  {EX  PERSONA  AND  EX  RS),  126fi.,  186n.,  398n. 

MORTGAGE.   {See  also  under  Hypothec  and  Pledge.) 
various  meaDings  otpignuSf  269. 
when  compulsory,  270. 
general  and  special  mortgages,  271  et  seq, 
tacit  and  legal  mortgages  {see  under  Hypothec). 
what  covered  by  a  special  mortgage,  27S  et  seq, 
what  covered  by  a  general  mortgage,  277  et  seq, 
form  and  solemnities  of,  281 — 287. 
effect  of,  as  regards  alienees,  287—291,  446—448. 

mortgaged  property  passes  to  alienees  subject  to  its  incumbrances,  287. 

exceptions,  287,  288. 

modem  law  as  to  immovables,  289 — 291,  448. 
as  to  movables,  288,  291. 
effect  of,  with  respect  to  preference,  291—298,  466. 
election  of  securities  for  discussion,  298,  29dn.,  294,  379,  380. 
mortgage  requires  a  principal  obligation,  294. 

exceptions,  296. 
debts  for  which  it  may  be  given,  294 — 297. 
pacts  annexed  to  mortgages,  297. 

antichresis,  299—302. 

pactum  commissorium,  302 — 304. 
what  may  be  mortgaged,  356. 

another's  property,  869 — 370. 
**  convalescence  **  of  mortgages,  366—368. 

MORTGAGED  PROPERTY,  SALE  OF  BY  CREDITORS, 
when  and  by  whom  it  may  be  sold,  487 — 440. 
who  may  purchase,  440. 

election  of  property  for  discussion,  291,  293,  293n.,  442. 
mode  of  sale,  442,  446,  448. 
irregular  and  fraudulent  sales,  443 — 445. 
right  of  repurchase  by  debtor  or  creditors,  445,  446. 
effect  of  sales  under  Roman  law,  446—448. 
judicial  sales,  effect  of, 

purchaser's  title  absolute  if  debtor  was  owner,  446,  447. 

the   price  is  surrogated  for  the  thing  sold.    *' Pretium  iuccedu  in 
locum  rei;'  287,  288,  289,  448. 

•*  Fides  hastae  fiscalis  convelli  non  debet,"  287n.,  445,  448n. 

purchasers  cannot  be  disturbed  by  preferential  mortgagees,  448. 

sale  on  provisional  judgment,  446. 
failure  of  purchaser  to  pay  price,  449. 
failure  to  find  a  purchaser,  449. 
Impetratio  dominii,  449. 


NOBJLE  OFFICIUM,  126n.,  497n. 
OFFICJUM  JUDICIS,  497n. 
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PACTS  ANNEXED  TO  SALES,  31.    {See  Sales.) 

PACTUM,  DISTINGUISHED  PROM  STIPULATIO,  296n. 

PACTUM  ANTICERESIOS,  299. 

PACTUM  COMMTSSOBIUM,  42,  46,  202,  802. 

PACTUM  PRAETORIUM  A:^D  P.  LEGITIMUM,  270». 

PACTUM  DE  RETROVENDENDO,  48. 

PABATE  EXECUTION,  206n. 

PEBICULUM,  134  et  seq.    {See  "  Risk  "  under  Sale.) 

PERMUTATIO,  252. 

PIQNORIS  CAPIO,  368n. 

PIONORATITIA  ACTIO,  468. 

PIONUS, 

its  various  meanings,  269,  270n.,  856n.,  375n.,  435n. 
(S^e  under  Plbdoe,  Hypothec,  and  Mobtqaqe.) 

PLEDGE,  CONTRACT  OP.   {See  also  Mobtgagb,  Hypothec,  and  Pignus.) 
definition  of,  470. 
various  kinds  of,  470. 
actions  in  personam  arising  from : — 

debtor's  action  for  restitution  of  a  pledge,  470—483. 

to  and  against  whom  it  lies,  and  for  what,  471  et  seq. 
creditor's  liability  for  culpa,  474. 
prescription  of  right  of  action,  477 — 483. 
creditor's  action  and  lien  for  expenses  and  damages,  484. 
when  these  actions  have  scope  in  hypothec,  485. 

PLEDGE-RIGHT,  EXTINCTION  OP,  458. 
by  creditor  becoming  owner,  454. 

extinction  of  principal  obligation,  454. 

misuse,  456  and  456n. 

perishing  of  thing  pledged,  457. 

creditor's  right  to  fresh  security,  457. 

remission  of  the  pledge-right,  458. 

alienation  with  creditor's  consent,  458 — 460,  460n. 

non-claim  at  public  auction,  459. 

judicial  sale  (see  Mortgaqed  Pbopbbtt,  Sale  of). 

cessation  of  mortgagor's  right,  460 — 463. 

lapse  of  limited  period  of  pledge,  463. 

substitution  of  other  securities,  464. 

tender  of  debt,  465. 

alteration  of  the  forma  rei,  465. 
effect  of  consent  to  subsequent  mortgage  of  same  thing,  466. 
retention  of  pledge  for  another  debt,  467. 
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POENITENTIAE  LOCUS,  267n. 

POSSESS  10  BONORUM,  362n. 

POSSESSIO  JURIDICAL  AND  NATURAL,  84».,  285n,  383n. 

PRAESCRIPTIS  VERBIS  ACTIONES,  258n. 

PRE-EMPTION,  vid.  «*  RETRACTUSr 

PRECARIUM,  204n.,  482n. 

PRIVILEGIUM,  99n. 

PROCURATOR  IN  SUAM  REM,  626. 

PUBLIC  AUCTION,  technical  meaning  of,  66n. 

PUFFING  AT  SALES,  181,  493. 

PURCHASE.    (See  Sale.) 

PURCHASER'S  ACTION,  169, 161  et  seq. 
obligations,  184  et  seq, 
remedy  for  non-payment  of  price  or  instalments,  186,  187. 

QUANTI MINORIS,  ACTIO,  487,  496. 

"  REAL  "  CONTRACTS,  269». 

*•  REAL  "  RIGHTS,  49n. 

REDIMENDI  VEL  RETROVENDENDI  JUS,  48  et  seq, 

REDHIBITORIA  ACTIO,  487n.,  494. 

REI  VENDITAE  Ell  TRADITAE,  EXCEPTIO,  642. 

RENT.    {See  under  Letting  and  Hibino.) 

RES,  meaning  of,  18n. 

RES  ALIENA,  638n. 

RES  INTEGRA  AND  NON-INTEQRA,  113,  260h. 

RESCISSION,  OF  SALES,  109  et  seq. 
of  sales  for  excessive  lesion,  IIS  et  seq. 
of  contracts  generally  for  excessive  lesion,  126  et  seq. 
for  latent  defects  in  things  sold,  114,  486  et  seq. 

RESCRIPTUM  MORATORIUM,  362. 

RESTITUTIO  IN  INTEGRUM,  115,  119,  495. 

RETRACTUS  JUS, 
in  sales,  51  et  seq. 
by  a  debtor,  107. 

RISK.    {See  Sale  and  Letting  and  Hibing.) 
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SALE,  contract  of,  1. 

essential  requisites,  4. 
nominal  sales,  4. 
promise  to  sell,  6. 
consent,  6. 

obstacles  to  consent :  Fear,  fraad,  error,  6  et  seq, 

sale  is  completed  by  consent,  80. 
distinction  between  completion  and  consiunmation  of  sale,  19n.,  30n. 
when  ownership  passes,  SOn. 
who  may  purchase  and  sell,  and  for  whom,  13 — 17. 
what  may  be  sold,  18  et  seq, 

sale  of  another's  property,  19. 

purchase  of  one's  own  property,  38, 164,  440, 

commerce  during  war,  23. 

conmierce  with  foreign  countries,  25. 
failure  of  whole  or  part  of  the  thing  sold,  26. 
the  price : 

must  be  adequate,  and  for  money,  and  certain,  28. 

earnest  money  and  tokens,  31. 
pacts  annexed  to  sales,  31  et  seq. 

interpretation  of  pacts,  33,  34. 

liability  of  purchaser  when  pact  broken  without  his  will  155. 

restrictions  on  building,  32. 

pact  for  re-sale  at  purchaser's  risk,  48. 
for  re-purchase,  48  et  seq, 
for  retract  us,  51. 

sale  subject  to  trial,  approval,  &c.,  38. 
subject  to  better  offers,  36  et  seq, 
subject  to  payment  within  a  certain  time,  45  et  seq, 

slaves,  pacts  respecting,  154. 
unlawful  pacts : 

that  ownership  not  to  pass,  33. 

respecting  liability  for  taxes,  Sec.,  33. 

pacts  savouring  of  monopolies,  33. 

pacts  savouring  of  cruelty,  turpitude,  or  immorality,  157,  158. 
retractus,  51 ;  conventional,  52 ;  legal,  53 ;  family,  55. 
rescission  of  sales,  rectification  of  price,  109  et  seq. 

for  "  enormous  lesion,"  114  et  seq. 
remedies  for  defects  in  things  sold,  486. 

redhibition,  restitutio  in  integrum,  494,  495. 

restitution  of  portion  of  price,  actio  quanti  minoris,  495. 
risk  of  the  thing  sold,  periculum  and  commodum,  134  et  seq. 

taxes  and  other  *'  real  "  burdens,  150. 
purchaser's  action  :  to  and  against  whom  it  lies  and  for  what,  159  et  seq. 
*  vendor's  action  :  to  and  against  whom  it  lies,  and  for  what,  182  et  seq. 

for  purchase  money,  expenses,  interest,  loss  of  profits,  instalments, 
Ac.,  184—189. 
what  a  plaintiff  must  allege  and  prove,  190. 
specific  performance,  176—181. 
warranty  against  latent  defects,  486  et  seq. 
warranty  of  title,  511  (and  see  under  Eviction). 
plea  of  **  sold  and  delivered,"  542. 
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SALE  AT  A  VALUATION,  DELIVERY  FOR  {Contractus  JEsUmatorius), 
*      248  et  seq. 

SALE  OF  AN  INHERITANCE,  81  et  seq, 
what  the  purchaser  acquires,  81,  83. 
vendor's  obligations  and  liabilities,  82. 
purchaser's  obligations  and  liabilities,  82. 

SALE  OF  A  RIGHT  OF  ACTION,  96  et  seq. 
what  claims  may  be  sold,  97. 
**  cession  of  action,"  98 
plea  of  8et4)ff,  100. 
lex  Anastoiiana,  106. 
debtor's  right  of  reiractus,  106. 

SCABINICUM  JUS,  69n. 

SCHEPENDOMS  REGT.,  59n. 

SINGULAR  SUCCESSORS,  198;*. 

SINGULAR  TITLE,  198n.,  361n. 

SPECIFIC  PERFORMANCE,  176—181. 

SPECIFICATION  275n. 

STIPULATION  296n. 

8TIPULATI0  INDUPLUM,  506,  634. 

8TIPULATI0NES  PRAETORIAE,  467n. 

SUPERFICIES,  346. 

TENERE,  meaning  of,  84n.,  163n. 

TITULUS,160n. 

TITULUS  JUSTUS,  163n,  608n. 

USUCAPIO,  6n. 

UTILES  ACTIONESy  99n.,  161n.,  349».,  368n. 

VACUA  POSSESSION  39n.,  172. 

VIS  MAJOR;  VIS  NATURALIS ;  FI5  DIFIi^il,  248,  243n. 

VINDICATIO  RE  I  49n. 

"  YEAR  AND  DAY,"  624n. 

WARRANTY  OF  TITLE,  606,  611  et  seq. 

WARRANTY  AGAINST  DEFECTS  of  things  sold,  486  et  seq. 
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Administration  Actions — 

Walker  and  Elgood.     1883       ... 

Administrators — 

Walker  and  Elgood.     1905 

Admiralty  Law- 
Kay.     1895         

Smith.     1891       

Advocacy- 
Harris.     1904      

Affiliation — 

Martin.         1910 

Arbitration — 

Slater.     1905       

Attorney   and  8olidtor-Qeneral 
of  England,  Law  of— 
Norton-Kyshe.     1897    

Banking— 

Ringwood.     1906  

Bankruptcy — 

Baldwin.     1910 
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I ndermaur  (Question and  Answer). 
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Bar  Examination  Journal 
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Debt  Recovery.    1909      14 

Desertion — 

Martin.     1910     23 

Discovery — 

Peile.     1883        25 

Divorce^ 

Harrison.     1891 19 

Domestic  Relations^ — 

Evcrsley.     1906 15 

Domicile 

See  Private  International  Law. 

Dutch  Law.     1887 31 

Ecclesiastical  Law— 

Brice.     1875        8 

Smith.     1902       28 

Education  Acts — 

See  Magisterial  Law. 

Election  Law  and  Petitions — 

O'Maliey  and  Hardcastle.     1906     24 
Seagcr.     1881     27 

Employers*  Liability — 

Beven.     1909      7 

Equity— 

Blyth.     1908       8 

Choyce  Cases.     1870     11 

Pembcrton.     1867  25 

Snell.     1908        29 

Story.     1892        29 

Waite.     1889      31 

Evidence— 

Phipson.     1907 25 

Examination  of  Students- 
Bar  Examination  Joarnal  ...       6 

Indermaur.     1906  20 

Intermediate  LL.B.     1889       ...     17 

Executors- 
Walker  and  Elgood.     1905       ...     31 

Extradition — 

Clarke.     1903     11 

See  Magisterial  Law. 

Factories — 

See  Magisterial  Law. 
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Moore.     1903      24 

See  Magisterial  Law. 

Foreign  Law — 

Argles.     1877      6 

Dutch  Law.     1887         31 
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See  Magisterial  Law. 

Fraudulent  Conveyances— 

Mav.     1908         23 
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See  Magisterial  Law 
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Norton-Kyshe.     1901     24 
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Eversley.     1906 
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See  Magisterial  Law. 

Hindu  Law — 

Mayne.     1906     

History— 

Taswell-Langmead.     1905 
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Eversley.     1906 

Infants— 

Eversley.     1906 

Simpson      1909 

Injunctions- 
Joyce.     1877        

Insurance — 
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International  Law — 

Baty.     1900         

Clarke.     1903      

Cobbett.     1909 

Foote.     1904       

Phillipson.     1908  

Interrogatories — 

Peile.     1883        
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See  Magisterial  Law. 
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Pemberton.     1887  
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Cunningham  and  Mat  tinson.  1884     73 
Indermaur.     1875  20 
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Leading  Statutes — 

Thomas.     1878 30 
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Legacy  and  Succession— 
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Legitimacy  and  Marriage — 

See  Private  International  Law. 
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Cunningham.     1871       13 

Election  Petitions.     1906          ...  24 

Finlason.     1870 15 

Gibbs,  Seymour  Will  Case.   1877  16 

Kelyng,  John.     1873     22 

Kelynge,  William.     1873          ...  22 
Shower    (Cases    in  Parliament). 

1876 28 

South  African.     1893-7 29 

Roman  Dutch  Law — 

Van  Leeuwen.     1887     31 

Berwick.     1902 7 

Roman  Law — 

Brown's  Analysis  of  Savigny.  1 872  27 

Campbell.     1892 10 

Harris.     1899      18 

Salkowski.     1886           27 

Whitfield.     1886 27   I 

Salvage- 
Jones.    1870       21  ' 

Kay.     1895         21 

Savings  Banks — 

Forbes.     1884     16   j 

Scintillae  Juris—  I 

Darling  (C.  J.).     1903 14   ' 


Sea  Shore- 
Hall.    1888        23 

Moore.     1888      23 

Shipmasters  and  Seamen- 
Kay.     1895         21 

Societies — See  Corporations. 

Stage  Carriages— 

See  Magisterial  Law. 

Stamp  Duties— 

Copinger.     1878 ...     12 

Statute  of  Limitations- 
Banning.     1906 6 

Statutes— 

Craies.     1907      13 

Marcy.     1893      23 

Thomas.     1878 30 

Stolen  Qoods— 

Attenborough.     1906     ...  6 

Stoppage  in  Transitu— 

Houston.     1866  ...    •    19 

Kay.     1895  21 

Succession  Duties- 
Hanson.     1904 18 

Succession  Laws- 
Lloyd.     1877       22 

Supreme  Court  of  Judicature, 
Practice  of— 
Indermaur.     1905  ..  ...     20 

Telegraphs— .S>tf  Magisterial  Law. 

Title  Deeds— Copinger.    1875     •••     '3 

Torts— 

Ringwood.     1906  26 

Salmond.     1907 27 

Tramways  and  Light  Railways— 
Brice.     1902        8 

Treason — 

Kelyng.     1873 22 

Taswell-Langmead.     1905        ...     30 

Trials— 

Bartlett,  A.  (Murder).     1886    ...     31 
Queen  V,  Gumey,     1870  ...     15 

Trustees — 

Easton.     1900     14 

Ultra  Vires— 

Brice.     1893        8 

Voluntary  Conveyances- 
May.     1908        23 

War  on  Contracts— 

Phillipson.     1909  25 

Water  Courses — 

Higgins.     1877 19 

Wills,  Construction  of— 

Gibbs,    Report    of     Wallace    v. 

Attorney 'General,     1877    ...     17 
Mathews.     1908  23 

Working  Classes,  Housing  of— 
Lloyd.     1895       22 

Workmen's  Compensation— 

Bcven.     1909      7 
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Argles'  Foreign  Mercantile  Laws  and 
Codes  in  Force  in  the  Principal  States  of 
Europe  and  America. 

By  Charles  Lyon-Caen,  Professeur  agrt^g^  ^  la  Faculty  de  Droit  de  Paris ; 
Professeur  ^  Tlicole  libre  des  Sciences  politiques.  Traiulated  by  Napoleon 
Argles,  Solicitor,  Paris.     In  8vo,  price  2i.,  sewed.     1877. 

Attenborough's  Recovery  of  Stolen  Goods. 

By  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price 
7j.  6^.,  cloth.     1906, 

Baldwin's  Law  of  Bankruptcy  and  Bills 
of  Sale. 

With  an  Appendix  containing  The  Bankruptcy  Acts,  1883— 1890 ;  General  Rules, 
Fofms,  Scale  of  Costs  and  Fees ;  Rules  and  Forms  of  1902  under  s.  122 ;  Deeds 
of  Arrangement  Acts,  1S87 — 1890;  Rules  and  Forms;  Board  of  Trade  and  Court 
Orders  and  Circulars  ;  Debtors  Acts,  1869,  1878;  Rules  and  Porms  1903— 1908  ; 
Bills  of  Sale  Acts,  1878— 1891,  etc,  etc.  By  Edward  T,  Baldwin,  M.A.,  of 
the  Inner  Temple,  Barrister-al-Law.  Tenth  Edition,  in  Roy.  8vo,  price 
cloth.     1910. 

.  ...  "  The  minute  care  with  which  this  work  is  always  revised  has  long  since  gained  the 
confidence  of  practitioners,  and  the  present  edition  is  fully  up  to  the  standard  of  its  predecessors 
in  this  respect.    The  index  has  also  been  enlarged." — Law  Times. 

Banning's  Limitations  of  Actions. 

With  an  Appendix  of  Statutes,  Copious  References  to  English,  Irish,  and  American 
Cases,  and  to  the  French  Code,  and  a  Copious  Index.  Third  Edition.  By 
Archibald  Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.,  Oxon.,  of  the  Middle 
Temple,  Barrister-at-Law.     Royal  8vo,  price  i6j.,  cloth.     1906. 

*'The  work  is  decidedly  valuable. "—Z-ow  Times. 

"Mr.  Banning  has  adhered  to  the  plan  of  printing  the  Acts  in  an  appendix,  and  making  his 
book  a  cunning  treatise  on  the  case-law  thereon.  l*he  cases  have  evidently  been  investigated  with 
care  and  digested  with  clearness  and  intellectuality.'* — Law  Jottriusl. 

Bar  Examination  Journal,  Vols.  IV.,  V., 
VI.,  VII.,  VIII.,  IX.,  and  X. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1892,  with  List  of  Successful  Candidates  at  each  examination.  Notes  on 
the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of  importance  to 
StudenU,  and  other  information.  By  A.  D.  Tyssen  and  W.  D.  Edwards, 
Barristers-al-Law.     In  8vo,  price  i8j.  each,  cloth. 

Bar  Examination  Annual  for  1894. 

(In  Continuation  of  the  Bar  Examination  Journal.)  By  W.  D.  Edwards,  LL.B., 
of  Lincoln's  Inn,  Barrister-at-Law.     Price  y. 
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Baty*s  International  Law  in  South  Africa. 

Including;  the  following  subjects : — Contraband  for  Neutral  Ports,  Suzerainty, 
Passage  of  Troops  over  Neutral  Territory,  Conduct  of  Warfare,  Annexation, 
Limited  Companies  in  the  War,  with  a  Comparative  Summary  of  the  Transvaal 
Conventions  of  i88i  and  1884.  By  Th.  Baty,  B.C.L.,  Barrister-at-Law.  In 
Demy  8vo.     5 J.  net.     1900. 

"  Six  brief  essays  on  aspecu  of  International  Law  are  here  presented  touching  the  ^ints  arising 
fot  settlement  in  South  Anrica.  .  .  .  The  collocation  of  interesting  fraj^ments  and  curious  informa- 
tion U  apparent,  but  principles  are  also  enunciated,  and  the  little  work  will  be  of  considerable  value 
at  the  present  epoch.  .  .  .  Persons  whose  ideas  of  legitimate  warfare  have  been  shocked  and 
confused  by  the  extraordinary  lansuage  of  some  newspaper  correspondents  and  the  irrational 
attitude  of  part  of  the  Press,  will  find  in  this  book  food  for  thought  and  reflection ;  It  ought  to  be 
widely  read.  '—Law  Timts, 

Bellewe.      Les    Ans    du    Roy  Richard  le 
Second. 

Collect'  ensembr  hors  les  abridgments  de  Statham,  Fitzherbert  et  Brooke,  Per 
Richard  Bellewe,  de  Lincoln's  Inne.  1585.  Reprinted  from  the  Original 
Edition.     In  8vo,  price  3/.  3^.,  bound  in  calf  antique.     1869. 

"  No  public  library  in  the  world,  where  English  law  6nds  a  place,  should  be  without  a  copy  of 
this  edition  of  Bellewe."— GtiMbila  Law  JourtuU, 

Bellot.     Legal  Principles  and  Practice  of 
Bargains  with  Money- Lenders. 

Including  the  History  of  Usury  to  the  Repeal  of  the  Usury  Laws,  with  Appendices, 
and  containing  a  Digest  of  Cases,  Annotated  ;  relating  to  Unconscionable  Bargains, 
Statutes,  and  Forms  for  the  use  of  Practitioners.  Second  Edition,  enlarged. 
By  Hugh  H.  L.  Bellot,  M.A.,  B.C.L.,  Barnster-at-Law.  Royal  8vo.  587  pp. 
Price  2\s.    1906. 

Berwick's   Voet's    Commentary    on    the 
Pandects. 

New  and  Revised  Edition  of  an  English  Translation.  Comprising  all  the  titles  on 
Purchase  and  Sale — Letting  and  Hiring — Mortgages — Evictions — Warranty — and 
Allied  Subjects;  being  Lib.  XVIIL,  XIX.,  XX.,  XXL,  and  Tit.  VH.  of 
Lib.  XHL  By  T.  Berwick,  of  Lincoln's  Inn,  Barrister-at-Law,  Retired  Judge 
of  the  District  Court  of  Colombo.    In  8vo,  price  24J.  6</.  net,  or  rupees  18.50.    1902. 

Beven's  Law  of  Employers'  Liability  and 
Workmen's  Compensation. 

Fourth  Edition,  much  enlarged,  and  re-arranged.  By  Thomas  Beven,  of  the 
Inner  Temple,  Barrister-at-Law.     In  8vo,  price  2IJ.     1909. 

Seven's  Negligence  in  Law. 

Being  the  Third  Edition  of  "  Principles  of  the  Law  of  N^ligence,"  re-arranged 
and  re- written.  By  Thomas  Beven,  of  the  Inner  Temple,  Barrister-at-Law ; 
author  of  **  The  Law  of  Employers*  Liability  for  the  negligence  of  servants  causing 
injury  to  fellow  servants."  Third  Edition,  in  two  volumes,  royal  8vo,  price  70J., 
cloth.     1908. 

'*  .  .  .  l*he  above  account  is  but  a  sketch  of  Mr.  Beven's  ^prent  work.  It  is  impossible  within  the 
present  limits  to  give  an  adequate  idea  of  the  variety  of  topics  which  are  included,  of  the  learning 
and  patience  with  which  they  are  discussed.  Negligence  may  only  be  an  aspect  of  the  law  ;  bat 
the  treatment  here  accorded  to  it  throws  into  prominence  a  host  of  Questions  of  the  utmost 
importance,  both  practically  and  theoretically.  By  his  contribution  to  the  due  nadersunding  of 
thMe  Mr.  Beven  has  placed  the  profession  under  a  lasting  obligation,  an  obligation  which  no  reader 
of  his  work  will  fail  to  x^^\t^"-~Solieitots*  Journal, 
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Bibliotheca   Legum.     Catalogue   of    Law 
Books. 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ; 
with  a  Supplement  to  December,  1907.  By  Henry  G.  Stevens  and  Robert  W. 
Haynes,  Law  Publishers.     In  i2mo  (nearly  500  pages),  price  2J.,  cloth  net. 

Blyth's  Analysis  of  Snelfs  Principles  of 
Equity. 

Founded  on  the  Fifteenth  Edition.  With  Notes  thereon.  By  E.  E.  Blyth, 
LL.D.,  Solicitor.     Ninth  Edition,  in  8vo,  price  6;.,  cloth.    1908. 

*<  Mr.  Blyth's  book  will  undoubtedly  be  very  useful  to  readers  orSnell."— Zmv  Timts. 
**  This  is  an  admirable  analysis  of  a  ffood  treatise ;  read  with  Snell,  this  little  book  will  be  found 
^•ry  profitable  to  the  student.  — Law  journal, 

Brice's  Law  Relating  to  Public  Worship. 

With  Special  Reference  to  Matters  of  Ritual  and  Ornamentation,  and  the  Means  of 
Securing  the  Due  Observance  Thereof.  And  containing  in  txtenso^  with  Notes  and 
References,  The  Public  Worship  Regulation  Act,  1874;  1^^  Church  Discipline 
Act;  the  various  Acts  of  Unilormity;  the  Liturgies  of  1549,  1552,  and  1559» 
compared  with  the  Present  Rubric ;  the  Canons ;  the  Articles ;  and  the  Injunctions, 
Advertisements,  and  other  Original  Documents  of  Legal  Authority.  By  Seward 
Brice,  LL.D.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  8vo,  price 
28/.,  cloth.     1875. 

Brice's  Ultra  Vires; 

Being  an  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and 
Liabilities  of  Corporations,  and  more  especially  of  Joint  Stock  Companies.  Bv 
Seward  Bricb,  M.A.,  LL.D.,  London,  of  the  Inner  Temple,  one  of  His  Majesty^s 
Counsel.  Third  Edition.  Revised  Throughout  and  Enlarged,  and  containing  the 
United  States  and  Colonial  Decisions.     Royal  8vo,  price  38J.,  cloth.     1893. 

"  It  is  the  Law  of  Corporations  that  Mr.  Brice  treats  of  (and  treau  of  more  fully,  and  at  the 
same  time  more  scientifically,  than  any  woric  with  which  we  are  acquaintedX  not  the  hiw  of 
principMd  and  agent ;  and  Mr.  Brice  does  not  do  his  book  justice  by  giving  it  so  vague  a  title."— 
Z^mu  Journal, 

Brice's  Tramways  and  Light  Railways: 

Centaining  The  Tramways  Act,  1870,  and  the  Board  of  Trade  Rules  and  Regu- 
lations Relating  to  Tramways,  with  Notes ;  and  the  Light  Railways  Act,  1896, 
and  the  Board  of  Trade  Rules  and  Regulations  relating  to  Light  Railways,  with 
Notes,  and  a  Full  Collection  of  Precedents.  By  Seward  Brice,  M.A.,  LL.D., 
London,  one  of  His  Majesty's  Counsel,  Author  of  *'  A  Treatise  on  the  Doctrine  of 
Ultra  Vires,"  &c.,  and  B.  J.  Leverson,  of  the  Inner  Temple,  Barrister-at-Law. 
Second  Edition,  in  royal  8vo,  price  i8j.  net,  cloth.     1902. 

"  The  Second  Edition  of  Brice  en  Tramways  and  Light  Railways  has  been  revised  and  brought  up 
to  date  by  Mr.  B.  J.  Leverson,  and  from  a  careful  perusal  of  the  contents  it  u  evident  that  the  work 
has  been  ably  done.  The  main  part  of  the  volume,  dealing  in  text-book  form  with  the  Law  of 
Tramway  and  Light  Railwiys,  contains  in  aoo  pages  a  clear  and  accurate  exposition  of  nearly 
every  point  of  practical  interest.  The  >'alue  of  the  book  is  incr«ised  by  furnishing  the  sututes 
which  form  the  second  part  of  the  volume  with  cross  references  to  the  earlier  pages  of  the  work.  A 
full  list  of  clauses,  orders,  and  several  useful  forms,  complete  an  indispensable  book.*' — Law  Tt'mts, 

Briggs'  Law  of  International  Copyright. 

With  Special  Sections  on  the  Colonies  and  the  United  States  of  America.  By 
William  Briggs,  LL.D.,  D.C.L.,  M.A.,  B.Sc,  F.C.S.,  F.R.A-S.  In  8vo, 
price  1 6 J.     1906. 
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Brooke's  (Sir  Robert)  New  Cases  in  tlie 
time  of  Henry  VIII.,  Edward  VI.,  and 
Queen  Mary. 

Collected  out  of  Brooke's  Abridgment,  and  arranged  under  years,  with  a  table, 
together  with  March's  (John)  Translation  of^^^XiYi^^  New  Cases  in  the  time  of 
Henry  VIII.,  Edward  VL,  and  Queen  Mary,  collected  out  of  Brooke's  Abridg- 
ment, and  reduced  alphabetically  under  their  proper  heads  and  titles,  with  a  table 
of  the  principal  matters.  In  one  handsome  volume,  8vo.  Price  4/.  4/.,  calf 
antique.     1873. 

"  Both  the  original  and  the  translation  having  long  been  very  scarce,  and  the  mispagins  and  other 
errors  in  March's  transition  making  a  new  and  corrected  edition  peculiarly  desirable,  Messrs. 
Stevens  and  Ha^rnes  have  reprinted  the  two  books  in  one  volume,  uniform  with  the  preceding 
volomee  of  the  series  of  Early  ReporU."— Cmm^Ab  Ltm  Journal, 


Browne's  Practice  Before  the  Railway 
Commissioners  under  the  Resrulation  of 
Railway  Acts,  1873  and  1874: 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and 
Table  of  Fees:  toc^ether  with  the  Law  of  Undue  Preference,  the  Lawof  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms- of  Applications,  Answers  and  Replies,  and  Appendices  of  Statutes  and  Cases. 
By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  one  volume,  8vo, 
price  iS/.,  cloth.     1875. 


Browne  on  the  Compulsory  Purchase 
of  the  Undertakings  of  Companies  by 
Corporations. 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 
Parliament.  By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.  In  8vo, 
price  7/.  6</.,  cloth.     1876. 


Browne  and  McNaug^hton's  Law  of  Rating 
of  Hereditaments  in  the  Occupation  of 
Companies. 

By  J.  H.  Balfour  Browne,  of  the  Middle  Temple,  K.C.,  and  D.  N. 
McNauohton,  of  the  Middle  Temple,  Barrister-at-Law.  Second  Edition,  in  8to, 
price  25X.,  cloth.     1886. 


Buckley  on   the    Companies  (Consolida- 
tion) Act. 

The  Law  and  Practice  under  the  Companies  (Consolidation)  Act,  1908,  and  the 
Limited  Partnerships  Act,  1907.  Ninth  Edition.  By  The  Right  Hon.  Sir  Henry 
Burton  Buckley.     In  Royal  8vo,  price  36X.,  cloth.     1909. 
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Cairns,    Lord,    Decisions    in    the    Albert 
Arbitration. 

Reported  by  Fbancis  S.  Reillt,  of  Lincoln's  Inn,  Barrister<aM^w.      Parts  I., 
II.,  and  III.,  price  25^.,  sewed.     1872. 


Campbell's  Compendium  of  Roman  Law, 

Founded  on  the  Institutes  of  Justinian ;  together  with  Examination  (Questions 
Set  in  the  University  and  Bar  Examinations  (with  Solutions),  and  Definitions  of 
Leading  Terms  in  the  Words  of  the  Principal  Authorities.  Second  Edition.  By 
Gordon  Campbell,  of  the  Inner  Temple,  M.A.,  late  Scholar  of  Exeter  College, 
Oxford  ;  M.A,,  LL.D.,  Trinity  College,  Cambridge  ;  Author  of  "An  Analysis  of 
Austin's  Jurisprudence,  or  the  Philosophy  of  Positive  Law."  In  One  Vol.,  8vo, 
price  12/.,  cloth.     1892. 


Campbell's    Sale    of    Goods    and    Com- 
mercial Agency. 

Second  Edition.  By  Robert  Campbell,  M.A.,  of  Lincoln's  Inn,  Barrister-ai- 
Law;  Advocate  of  the  Scotch  Bar,  author  of  the  "Law  of  Negligence,"  etc. 
Second  Edition,  in  one  volume,  royal  8vo,  price  32J.,  cloth.     1S91. 

"  An  accurate,  careful,  and  exhaustive  handbook  on  the  subject  with  which  it  deals.  The 
excellent  index  deserves  a  special  word  cf  commendation  "--Law  Quarterly  Review. 

"  We  can,  therefore,  repeat  what  we  said  when  reviewing  the  first  edition— that  the  book  is  a  con> 
tribution  of  value  to  the  subject  treated  of,  and  that  the  writer  deals  with  his  subject  carefully  and 
fully."— Z.«w  youmal. 


Campbeirs  Law  of  Negligence. 

Second  Edition.     By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Advocate  of  the  Scotch  Bar.     In  8vo,  price  i2j.,  cloth.     1879. 


Catalogue,  A,  of  the  Reports  in  the 
Various  Courts  of  the  United  King^dom  of 
Great  Britain  and  Ireland. 

Arranged  in  Chronological  Order.  By  Stevens  &  Haynbs,  law  Publishers.  In 
small  4to,  price  2j.  net,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 
special  use  of  Librarians. 


Chester's  Local  Legislatures. 


A  Scheme  for  full  Legislative  Devolution  for  the  United  Kingdom  on  Constitutional 
lines,  being  a  Supplement  to  **  Executive  Officers."  By  A.  W.  Chaster,  of  the 
Middle  Temple,  Barrister-at-Law.     In  8vo,  price  u.  net     1906. 
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Chilcott's,   Bourchier-,  Administration   of 
Charities. 

Under  the  Charitable  Trusts  Acts,  1853- 1894,  Local  Government  Act»  1894,  and 
London  Government  Act,  1899.  By  Thomas  Bourchier-Chilcott,  of  the 
Middle  Temple,  Barrister-at-Law.    Second  Edition,  in  8vo,  price  21  j.,  cloth.    1902. 

**The  learned  author  has  thoroughly  revised  the  whole  work,  and  has  brought  it  well  up  to  date. 
There  is  an  excellent  index,  a  matter  of  great  amporunce  in  a  work  of  this  kind,  where  the  suh^ 
ject  is  dealt  with  in  the  way  of  annotated  statutes.'  —Lam  Times. 

•*  The  work  is  a  useful  guide  in  matters  relating  to  charitable  XiMMti," ^Solicitors'  ^oumaL 

** .  .  .  All  concerned  in  the  Administration  of  Charities  will  find  in  Mr.  Bourcluer>Chilcott's  work 
a  clear  and  tnist worthy  statement  of  their  powers  and  duties."— £«w  JoummL 

Chilcotf  s,  Bourchier-,  Law  of  Mortmaih^ 

By  Thomas  Bourchier-Chilcott,  Barrister-at-Law,  Author  of  "Administration, 
of  Charities."     In  demy  8vo,  price  I2j.  dd, 

"As  supplementary  to  the  subject  of  the  admsnistratbn  of  charities,  which  has  been  already 
dealt  Mrith  by  the  author,  this  work  is  now  published.  Both  Mortmain  and  Charitable  Uses  Acts- 
of  x888  and  1891  are  exhaustively  annouted,  while  an  excellent  Index,  an  item  of  no  smalL 
importance,  will  render  reference  an  easy  matter.  It  is  undoubtedly  a  book  that  should  prove - 
distinctly  useful  to  practitioners." — Law  Timts. 

Choyce's  Practice  of  the  High  Court  of 
Chancery. 

With  the  Nature  of  the  several  Offices  belonging  to  that  Court.  And  the  Reports 
of  many  Cases  wherein  Relief  hath  been  there  had,  and  where  denyed.  In  8¥0, 
price  2/.  2J.,  calf  antique.     1870. 

"This  volume,  in  paper,  type  and  binding  (like  * Bellewe's  Cases')  is  a  fac-simile  of  the  antique 
edition.    All  who  buy  the  one  should  buy  the  other."— CawA^  Law  Journal, 

Clarke's  Law  of  Extradition 

And  the  Practice  thereunder  in  Great  Britain,  Canada,  the  United  States,  and 
France ;  with  the  Conventions  upon  the  subject  existing  between  England  and 
Foreign  Nations,  and  the  Cases  decided  thereon.  By  Sir  Edwakd  Clarkb,  Knt., 
IC.C.,  Her  Majesty's  Solicitor- General,  1 886- 1 892  ;  formerly  Tancred  Student  of 
Lincoln's  Inn.  Fourth  Edition.  Prepared  by  the  Author,  and  E.  Pbrcival 
Clarke,  B.  A.,  of  Lincoln's  Inn,  Barrister-at-Law.    In  8vo,  price  25^.,  cloth.    1903. 

"Sir  Edward  Clarke  has  prepared  a  fourth  edition  of  his  admirable  treatise  on  the  Law  of 
Extradition  with  the  assistance  of  his  son,  Mr.  E.  Percival  Clarke,  of  Lincoln's  Inn,  who  is,  in  fact, 
mainly  responsible  for  it.  .  .  .  The  book  worthily  maintains  its  repuution  as  the  standard  authority 
on  the  subject." — Law  Times, 

"A  new  edition  of  this  standard  work  is  welcomed,  and  the  joint  effort  of  the  author  and  his  son 
fully  susuin  its  established  reputation  as  the  most  authoritative  and  complete  work  on  its  subject." 
— L<nv  youmal. 

Cobbett's  Leading  Cases  and  Opinions  on 
International  Law. 

Collected  and  Digested  from  English  and  Foreign  Reports,  Official  Documents, 
Parliamentary  Papers,  and  other  Sources.  With  Notes  and  Excursus,  containing 
the  Views  of  the  Text- Writers  on  the  Topics  referred  to,  together  with  Supple- 
mentary Cases,  Treaties,  and  Statutes;  and  Embodying  an  Account  of  some  of  the 
more  important  International  Transactions  and  Controversies.  By  Pitt  Comvtt, 
M.A.,  D.C.L.,  of  Gray's  Inn,  Barrister-at-Law,  Professor  of  Law,  Univeraty  of 
Sydney,  N.S.W.     Third  Edition  in  the  press,  in  8vo,  price       ,  ek)UL     1909. 

"  The  book  is  well  arranged,  the  materials  well  solected,  and  the  commcnu  to  the  point.  Mudi 
will  be  found  in  small  space  in  this  hooV."—Laiw  youmaL 

"The  notes  are  concisely  written  and  trustworthy.  .  .  .  The  reader  will  learn  from  them  a 
great  deal  on  the  subject,  and  the  book  as  a  whole  seems  a  convenient  introduction  to  fuller 
and  more  systematic  works." — Oxford  Magatino. 
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Cooke's  (Sir  Q.)  Common  Pleas  Reports 
in  the  Reigns  of  Queen  Anne  and  Kings 
George  I.  and  IL 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  Eyre's  MSS.  by  Mr.  Justice  Nares,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrbter-at-Law.  In  8vo,  price 
3/.  3J.,  calf  antique.     1872. 

*'  Law  books  never  can  di«  or  remain  long  dead  so  loos  as  Stevens  and  Haynes  are  willing  to 
continue  them  or  revive  them  when  dead.  It  is  certainly  surprising  to  see  with  what  facial 
accuracy  an  old  volame  of  Reports  may  be  produced  by  these  modem  publishers,  whose  good  taste 
is  oiJy  equalled  by  their  enterprise." — CmtuM  Lmw  Jourtuil, 


Cooke  and  Harwood's  Charitable  Trusts 

Acts,  1853,  1855,  i860. 

The  Charity  Commissioners'  Jurisdiction  Act,  1862  ;  the  Roman  Catholic  Charities 
Acts;  together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities, 
including  th«  Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time.  Forms 
of  Declarations  of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and 
a  very  copious  Index.  Second  Edition.  By  Hugh  Cooke  and  R.  G.  Harwood, 
of  the  Charity  Commission.     In  8vo,  price  16/.,  cloth.     1867. 


Copinger's  Law  of  Copyright 

In  Works  of  Literature  and  Art ;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Designs ;  together  with  International  and 
Foreign  Copyright,  with  the  Statutes  relating  thereto,  and  References  to  the 
Englisn  and  American  Decisions.  By  Walter  Arthur  Copinger,  of  the 
Middle  Temple,  Barrister-at-Law.  Fourth  Edition.  By  J.  M.  Easton,  of  the 
Inner  Temple,  Barrister-at-Law.     In  Royal  8vo,  price  36J.,  cloth.     1904. 

"  Mr.  Copinger's  book  is  very  comprehensive,  dealing  with  every  branch  of  ids  subject,  and 
even  extending  to  copyright  in  foreign  countries.  So  far  as  we  have  examined,  we  have  found  all  the 
recent  authorities  noted  up  with  scrupulous  care,  and  there  is  an  unusually  good  index.  Iliese 
ai«  merits  which  will,  doubtless,  lead  to  the  placiag  of  this  edition  on  the  shelves  of  the  members 
of  the  profession  whose  business  b  concerned  with  copyright ;  and  deservedly,  for  the  book  is  one 
of  considerable  y9\at."—Saiictiors'  yournai. 

Copinger's  Tables  of  Stamp  Duties  from 
181S  to  1878. 

By  Walter  Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at- 
Law  ;  Author  of  "  The  Law  of  Copyright  in  Works  of  Literature  and  Art,"  **  Index 
to  Precedents  in  Conveyancing,"  **  Title  Deeds,"  &c  In  8vo,  price  2s.  6</.,  doth. 
1878. 

Copinger's   Abolition  of   Capital  Punish- 
ment. 

Embracing  more  particularly  an  Enunciation  and  Analysis  of  the  Principles  of 
Law  as  applicable  to  Crimmals  of  the  Highest  Degree  of  Guilt.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law.  In  8vo, 
price  I  J.  net,  sewed.     1876. 
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Coping:er*s  Title  Deeds: 

Their  Custody,  Inspection,  and  Production,  at  Law,  in  Equity,  and  in  Matters  of 
Conveyancing.  Including  Covenants  for  the  Production  of  Deeds  and  Attested 
Copies ;  with  an  Appendix  of  Precedents,  the  Vendor  and  Purchaser  Act^.I874,  &c., 
&c.,&c.  By  Walter  Arthur  Copingbr,  of  the  Middle  Temple,  Barrister-at- 
Law ;  Author  of  **  The  Law  of  Copyright "  and  "  Index  to  Precedents  in  Con- 
veyancing."   In  one  volume,  8vo,  pnce  i+r.,  cloth.     1875. 

Cottereirs  Latin  Maxims  and  Phrases. 

Literally  Translated.  Intended  for  the  use  of  Students  for  all  I^al  Examinations. 
Second  Edition.     By  J.  N.  Cottcrkll,  Solicitor.'     In  8vo,  price  4J.,  cloth.    1904. 

**  The  book  seems  admirably  adapted  as  a  book  of  reference  for  students  who  come  across  a  Latin 
maxim  in  their  reading." — Law  youmai, 

Craies'  Statute  Law. 

Founded  on  and  being:  the  Fourth  Edition  of  Hardca«tle  on 
Statutory  Law.  With  Appendices  containing  Words  and  Expressions  used  ii* 
Statutes  which  have  been  judicially  or  statutably  construed,  and  the  Popular  and 
Short  Titles  of  certain  Statutes,  and  the  Interpretation  Act,  1899.  By  William 
Feilden  Craies,  M.A.,  of  the  Inner  Temple  and  Western  Circuit,  Barrister- at- Law. 
In  One  Volume.    Royal  Svo,    Price  28^.,  clolA, 

".^ .  .  .  Perhaps  a  book  of  this  kind  was  never  needed  so  much  as  at  the  present  time,  when  the 
Legislature  has  seen  fit  to  pass  enactments  that,  to  sa^r  the  least,  are  ill  drawn,  and  are  further 
complicated  by  legulation  by  reference.  Both  the  profession  and  students  will  find  this  work  of  great 
assistance  as  a  guide  in  that  difficult  branch  of  our  law,  namely  the  construction  of  Statutes."— 
Law  Times. 

"  This  new  edition  of  Hardcaittle  bears  signs  of  the  painstaking  research  and  careful  arrangement 
which  we  expect  and  get  from  Mr.  Craies." — Law  Journal. 

"  This  is  a  carefully  edited  edition  of  a  work  of  considerable  value.  The  editor  having  prepared 
the  second  edidon  is  familiar  with  his  subject,  and  we  find  throughout  the  book  the  recent  decisions 
and  dicta  on  the  subject  very  neatly  inserted." — Solicitors^  JoumaL 

Criminal  Appeal  Reports. 

Dealing  (exclusively)  with  the  whole  of  the  Cases  in  the  new  Court  of  Criminal 
Appeal,  both  those  before  the  single  Judge  thereof  and  those  before  a  full  Court. 
They  will,  therefore,  include  not  only  arguments  on  points  of  Law  and  Practice 
(sucn  as  those  with  which  the  Court  for  Crown  Cases  Reserved  dealt),  but  also 
accounts  of  hearings  on  questions  of  Fact  and  Sentence.  The  price  of  the  volume 
to  Subscribers  (prepaid)  Mali  be  25J.,  not  prepaid  the  price  is  30*.  ;  that  of  the 
separate  parts  will  vary  according  to  the  size.  VoL  4  is  now  in  pr(^ess.  Edited 
by  Herman  Cohen,  Barrister-at-Law,  Editor  of  the  13th  Edition  of  "  Roscoe*s 
Criminal  Evidence,'*  and  of  **  The  Criminal  Appeal  Act,  1907." 

Cunningham    and    Mattinson's    Selection 
of  Precedents  of  Pleading 

Under  the  Judicature  Acts  in  the  Common  Law  Divisions.  With  Notes  explanatory 
of  the  different  Causes  of  Action  and  Grounds  of  Defence ;  and  an  Introductory 
Treatise  on  the  Present  Rules  and  Principles  of  Pleading  as  illustrated  by  the  various 
Decisions  down  to  the  Present  Time.  By  J.  Cunningham  and  M.  W.  Mattinson. 
Second  Edition.  By  Miles  Walker  Mattinson,  of  Gray*s  Inn,  Barrister-at- 
Law,  and  Stuart  Cunningham  Macaskie,  of  Gra/s  Inn,  Banister-at-Law. 
In  8vo,  price  281.,  cloth.     1884. 


Cunningham's  Reports. 


Cunningham's  (T.)  Reports  in  K.  B.,  7  to  10  Geo.  II.;  to  which  is  prefixed 
a  Proposal  for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered 
to  the  Consideration  of  both  Houses  of  Parliament.  Third  edition,  with  numerous 
Corrections.  By  Thomas  Townsend  Bucknill,  Barrister-at-Law.  In  8vo,  1871, 
price  3/.  3^.,  calf  antique. 
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Darling's  Scintillae  Juris  and  Meditations 
In  the  Tea  Room. 

By  the  Hon.  Mr.  Justice  Darling.  With  Colophon  by  the  late  Sir  Frank 
LocKWooD,  Q.C.,  M.P.      Price  5J.  net.     1902. 

'"ScintilUe  Jnris'  is  that  little  handle  of  humorous  essays  on  law  and  cognate  matters  which, 
since  the  day  of  its  first  appearance,  some  years  ago,  has  been  the  delijght  of  le^al  circles.  .  .  . 
It  has  a  quality  of  style  which  suggests  much  study  of  Bacon  in  his  lighter  vein.  Its  best  essays 
would  not  be  unworthy  of  the  Essays,  and  if  read  out,  one  by  one,  before  a  blindfolded  connoisseur, 
might  often  be  as^goed  to  that  wonderfol  book."— /?«//y  Nmgs, 

Deane's  Principles  of  Conveyancing. 

An  Elementary  Work  for  the  use  of  Students.  By  Henry  C.  Deane,  of  Lincoln's 
Inn,  Barrlster-at-Law,  sometime  Lecturer  to  the  Incorporated  Law  Society  of  the 
United  Kingdom.     Second  Edition,  in  one  volume,  8vo,  price  18/.,  cloth.     1883. 

De  Bruyn's  Opinions  of  Orotius 

As  contained  in  the  Hollandsche  ConsuUatien  en  Advijsen.  Collated,  translated, 
and  annotated  by  D.  P.  de  Bruyn,  B.A.,  LL.B.,  Ebden  Essayist  of  the  University 
of  the  Cape  of  Good  Hope  ;  Advocate  of  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope,  and  of  the  High  Court  of  the  South  African  Republic  With 
Facsimile  Portrait  of  Hugo  de  Groot.  In  i  Vol.,  8vo,  price  40J.,  cloth. 
1894. 

Debt  Recovery. 

A  simple  guide  to  County  Court  Actions,  with  full  Scale  of  Fees.  Just  out  In 
crown  8vo,  price  ix.  net. 

Duncan's  Mercantile  Cases  for  the  Years 
1885  and  1886. 

Being  a  Digest  of  the  Decisions  of  the  English.  Scotch  and  Irish  Courts  on  Matters 
Relating  to  Commerce.  By  James  A.  Duncan,  M.A.,  LL.B.,  Trinity  College, 
Cambridge,  and  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  \2s.  &, 
cloth.     1886—7. 

Easton's  Law  as  to  the  Appointment  of 
New  Trustees. 

With  Appendices  containing  Forms  and  Precedents  and  Material  Sections  of  the 
Trustee  Act,  1893,  and  the  Lunacy  Acts,  1890  and  189 1.  By  J.  M.  Easton,  of 
the  Inner  Temple,  Barrister-at-Law.      In  8vo,  price  js,  6^.,  cloth.     1900. 

"...  Mr.  Ea&ton  has  devoted  great  ability  and  learning  to  a  treatise  on  this  one  subject,  and 
saved  all  who  may  in  future  be  wrise  enough  to  consult  his  work  the  labour  of  searching  through  many 
other  more  ponderous  tomes  for  what  they  will  most  likely  find  here  more  fully  considered.  Mr. 
Easton  has  not  only  carefully  examined  the  cases  to  discover  and  expound  what  has  been  decided, 
but  he  has  shown  great  ingenuity  in  imagining  what  difficulties  majr  arise,  and  sagacity  in  applyuig 
principles  to  their  solution.  The  book  is  very  complete,  and  contains  some  useful  precedents,  and 
the  material  sections  of  the  Trustee  Act,  1893,  and  the  Lunacy  Acts,  289c  smd  1891  "—Lmim 
Mtifosine  and  Revirvu. 

"  Into  one  compact  vohime  the  author  has  collected  the  whole  of  the  information  on  this  subject 
.  .  .  and  those  who  require  information  on  this  subject  will  find  Mr.  Easton's  book  a  valuable  aid." 
— Zr«w  Times. 

"Thb  is  a  useful  book  on  an  important  subject,  the  law  of  which— thouffh  often  supposed  to  be 
simple— >is  in  reality  full  of  pitfalls.  ...  Mr.  Easton  has  done  his  work  well,  and  his  treatment  of 
his  subject  is  practically  exhaustive.'' — Law  Journal. 

"  Mr.  Easton  has  turned  out  a  treatise  of  extreme  practical  utility,  well  arranged,  exhaustive 
mad  reliable." — Saturday  Review. 


Digitized  by  LjOOQIC 


STEVENS    6*   HAYNES,    BELL    YARD,    TEMPLE   BAR,  15 

Edwards'    Compendium    of    the    Law   of 
Property  in  Land. 

For  the  use  of  Students  and  the  Profession.  By  William  Douglas  Edwards, 
LL.B.,   of  Lincoln's   Inn,    Barrister-at-Law.     Fourth   Edition,   price  20J.,  cloth. 

1904. 

"  This  book  has  rapidly  become  popular,  aqd  may  now,  we  think,  fairly  claim  to  be  to  the  present 
feneration  what '  Burton  s  Compendium  *  was  to  our  forefathers."— Z,tfw  Journal, 

"...  Now,  however,  *£dwards'  is  once  more  thoroughly  up  to  date,  and  we  hope  that  the 
Fourth  Edition  will  have  as  rapid  a  sale  as  the  two  first  editions.  It  is  unnecessary  for  us  to  write 
at  leiMith  about  the  e]coeUe«cies  of  the  work.  .  .  ."—Law  Notts. 

**  Mr.  Edwards*  treatise  on  the  Law  of  Real  Property  is  marked  by  excellency  of  arrangemeni 

and  conciseness  of  statement We  are  glad  to  see,  by  the  appearance  of  s«ccessive  editions, 

that  the  merits  of  the  boolc  arc  appreciated."— 5"^/rV//<?rx*  Journal. 

"  So  excellent  is  the  arrangement  that  we  know  of  no  better  compendium  upon  the  subject  of  which 
it  treats."— Z«w  Times. 

*  We  consider  it  one  of  the  best  works  published  on  Real  Property  Law."— Zatc/  Studtnts' 
youmoL 

'*  The  author  has  the  merit  of  being  a  sound  lawyer,  a  merit  perhaps  not  always  possessed  by 
the  authors  of  legal  text-books  for  %t}xdt.nXs.*'—Law  Quarieriy  Review. 

Elliott's  Newspaper  Libel   and   Registra- 
tion Act,  18S1. 

With  a  Statement  of  the  Law  of  Libel  as  Affecting  Proprietors,  Publishers,  and 
Editors  of  Newspapers.  By  G.  Elliott,  Barrister-at-Law,  of  the  Inner  Temple. 
In  8vo,  price  4/.  6(^,  cloth.     1SS4. 

Evans'    Theories    and    Criticisms   of   Sir 
Henry  Maine. 

By  Morgan  O.  Evans,  Barrister-at-Law.  Contained  in  his  six  works,  **  Ancient 
Law,"  "Earlv  Law  and  Customs,"  "Early  History  of  Institutions,"  "Village 
Communities,*^  "International  Law,"  and  "Popular  Government,"  which  works 
have  to  be  studied  for  the  various  examinations.      In  8vo,  price  51.,  cloth.     1896. 

Eversley's  Domestic  Relations. 

Including  Husband  and  Wife :  Parent  and  Child :  Guardian  and  Ward :  Infants  : 
and  Master  and  Servant.  By  William  Pinder  Everslev,  B.C.L.,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.   Third  Edition,  in  royal  8vo,  price  381. ,  cloth.    1906. 

'*  We  are  glad  to  see  a  second  edition  of  Mr.  Eversley's  nseful  work.  There  is  a  convenience  in 
having  the  various  subjects  of  which  it  treats  collected  in  one  volume,  while  at  the  same  time  each 
is  handled  with  such  fulness  as  to  give  the  reader  all  tne  informadon  he  could  expect  in  a  separate 
volume.  Mr.  Bversley  states  the  law  with  the  most  painstaking  thoroughness,  and  has  made  an 
exhaustive  survey  of  all  the  relevant  statutes  and  cases.  .  .  .  Great  care  has  been  taken  to  make 
the  present  edition  complete  and  accurate,  and  a  very  full  index  adds  to  its  yxxJ^wy."— Solicitors' 
Journal. 

Pinlason's  Queen  v.   Gurney  and  others 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With 
Introduction,  containing  History  of  the  Case,  and  Examination  of  the  Cases  at  Law 
and  Equity  applicable  to  it.  By  W.  F.  FiNLASON,  Barrister-at-Law.  In  8vo, 
price  I  or.  6^.,  cloth.     1870. 

Foa's  Law  of  Landlord  and  Tenant. 

By  Edgar  FoX,  of  the  Inner  Temple,  Barrister-at-Law.  Fourth  Edition,  price 
30J.,   cloth.     1907. 

Foote's   Private    International    Jurispru- 
dence 

Based  on  the  Decisions  in  the  English  Courts.  By  John  Alderson  Foote,  one 
of  His  Majesty's  Counsel ;  Chancellor's  Legal  Medallist  and  Senior  Whewell 
Scholar  of  International  Law,  Cambridge  University,  1873  ;  Senior  Student  in 
Jurisprudence  and  Roman  Law,  Inns  of  Court  Examination,  Hilary  Term,  1874. 
Third  Edition,  in  roy.  8vo,  cloth,  25^.     1904. 

" .  . .  .  This  excellent  work  on  private  international  law  is  now  well  known  throughout  the  Profession, 
and  its  assistance  to  lawyers  who  have  to  deal  with  the  difficult  questions  that  arise  on  the  subject 
b  undoubted.  The  'continuous  summary'  which  appears  througtiout,  and  is  reprinted  in  extenso 
at  the  end  of  the  volume,  is  a  valuable  guide  to  the  reader,  and  will  enable  him  to  get  a  good  grasp 
of  a  subject  which  is  both  difficult  and  complex." — Law  Times. 
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Forbes'  Law  of  Savingfs  Banks  since  1878. 

With  a  Digeit  of  Tyeosiaak  made  bj  the  Chief  Rcgistiar  and  Asaitaiit  Rcpttnas  of 
Fricndlj  Sodctiet  from  1878  to  i»2,  being  a  SnpfrfeBent  to  the  Law  reiatiifr  to 
Truftce  and  Pott  Office  Savings  Banks.  Br  U.  A.  Fokbss,  of  LiDOolB'f  Ibb, 
Barrister-at-Law.  In  demj  i2mo«  price  6/.,  doth.  The  complete  work  can  be  had, 
price  lOf.  6k/.     18S4. 

Forbes'    Statutory  Law   relatini:  to 
Trustee  Savins:^  Banks  (1863 — 1891). 

Together  with  the  Treasury  Kegnlations  (i8S8— 1889),  and  the  Scheme  for  the 
AppointnieDt  of  the  Inspection  Committee  of  Trustee  Savings  Banks.  By 
Urquhart  a.  Forbes,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law,  Author  of  "The 
Law  Relatmg  to  Savings  Banks"  ;  the  "  Law  of  Savings  Banks  smce  1878  *' :  and 
joint  Author  of  "The  Law  Relating  to  Water."    In  demy  i2mo,  price  5*.     1892- 

Ford  on  Oaths,  for  use  by  Commissioners 
for  Oaths 

And  all  Persons  Authorised  to  Administer  Oaths  in  the  British  Islands  and  the 
Colonies  containing  Special  Forms  of  Jurats  and  Oaths — Information  as  to 
Affidavits,  Affirmations  and  Declarations — Directions  for  the  Gaidance  of 
Solicitors  Applying  to  be  Appointed  English  Connmissioners  :  also  Tables  of  F«ii 
Statutes,  etc.,  and  general  Practical  Information  as  to  the  Powers,  Duties, 
Designation,  and  Jurisdiction  of  all  Official  and  other  Persons  authorised  10 
admmister  Oaths,  as  affected  by  the  Commissioners  for  Oaths  Acts,  1889,  1S9011 
1891,  and  other  Statutes,  and  by  Rules  of  Supreme  Courts  of  England  and  Ireland ; 
with  Notes  of  Recent  Decisions.  Eighth  Edition.  Bjr  Frederick  Hugh  Short, 
Chief  Clerk  of  the  Crown  Office,  King's  Bench  Division.  In  crown  %yix»  pnce 
3J.  dd,  net. 

Frost's    Law    and    Practice    relating   to 
Letters  Patent  for  Inventions. 

With  an  Appendix  of  Statutes,  International  Convention,  Rules,  Forms,  and 
Precedents,  6rders,  etc.  By  Robert  Frost,  B.Sc  (Lond.),  Fellow  of  the 
Chemical  Society ;  of  Lincoln's  Inn,  Elsquire,  Barrister-at-Law.  Third  Editioo 
in  2  vols.,  royal  8vo,  price  36i.,  cloth.     1906. 

'^  It  is  about  •even  yean  lince  w«  had  the  pleasure  of  noticing  Mr.  Frost's  woilc  on  Patent  LaVi 
and  formed  the  opinion  that  iu  success  would  be  sectired  by  its  undoubted  merit  In  the  tine  that 
has  elamed  '  Frost  on  Patents '  has  taken  its  place  securely  as  the  leading  text  book  on  the  subject. 
...  To  all,  whether  lawyers  or  patent  agents  who  require  assistance  in  the  law  of  pabnl^ 
Mr.  Frost's  book  will  be  welcome  as  a  mine  of  valuable  and  accurate  informadon." — Lmw  Ttmn, 
Nov.  5th,  xigB. 

"Mr.  Frost  has  in  this  second  edition  produced  a  most  adnurable  and  exhaustive  treatise  on  c^ 
Patent  Law  of  the  United  Kingdom.  ...  It  is  a  work  of  w)ell-direcled  iadustiy  from  the  pen  ot 
one  verged  in  this  important  branch  of  the  law,  and  there  are  few  questions  arlsm^  in  patent  Is* 
and  practice  on  whicn  adequate  infMmation  and  a  complete  collection  of  the  authorities,  will  not  be 
found  within  this  volume  .  .  .  We  congratulate  Mr.  Frost  on  having  produced  a  very  in^Kinaat 
addition  to  our  law  text  books." — Law  Joumait  Oct.  29th,  1898. 

"When  the  first  edition  of  this  work  appeared,  more  than  seven  years  agow  we  were  glad  to  te 
able  to  speak  of  it  in  favourable  terms,  and  the  opinion  which  we  then  enressed  may  be  repeated  witti 
greater  emphasis  with  respect  to  this  second  edition,  which  leaves  little  to  be  desired  either  u  s 
statement  of  the  law  and  iiractice  or  as  a  monument  of  the  author's  industry  and  accuracy.  .  .  .  Tbe 
net  result  of  our  examinati<m  of  the  book  is  to  satisfy  us  that  it  is  one  for  which  the  professioD  vill 
very  properly  be  g,vXtS\\V* —Solicitors'  youmal^  Nov.  19th,  1898. 

Frost's  Patents  and  Designs  Act,    1907. 

With  Rules  and  Forms,  &c.  By  Robert  Frost,  B.Sc  (Lond.),  Fellow  of  the 
Chemical  Society;  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  In  royal  Sto, 
price  lOJ.,  cloth.     1908. 
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Qibbs'   Case    of    Lord    Henry    Seymour's 
Will  (Wallace  v.  The  Attorney- General). 

Reported  by  Frederick  Weymouth  Gibbs,  C.B.,  Barrister-at-Law,  late  Fellow 
of  Trinity  College,  Cambridge.     In  royal  8vo,  price  lOJ.,  cloth.     1877. 


Godefrot  &  Shortt's  Railway  Companies. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Clauses 
Consolidation  Acts,  tne  Railway  Companies  Act,  1867,  and  the  Regulation  of 
Railways  Act,  1868 ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the 
end  of  the  year  1868 ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons ;  and  a  copious  Index.  By  Henry  Godbfroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law.  In  8vo,  price  32J., 
cloth.     1869. 


Greenwood  &  Martin's    Magisterial    and 
Police  Guide: 

Being  the  law  relating  to  the  Procedure,  Jurisdiction,  and  Duties  of  Magistrates  and 
Police  Authorities,  in  the  Metropolis  and  in  the  country,  with  an  Introduction  show- 
ing the  General  Procedure  before  Magistrates  l>oth  in  Indictable  and  Summary 
Matters.  By  Henry  C.  Greenwood,  Stipendiary  Magistrate  for  the  district  of  the 
Staffordshire  Potteries;  and  Temple  Chevalier  Martin,  Chief  Clerk  to  the 
Magistrates  at  Lambeth  Police  Court,  London  ;  Author  of  **  The  Law  of  Mainten- 
ance and  Desertion,*'  "  The  New  Formulist,"  etc  Third  Edition.  Including  the 
Session  52  &  53  Vict.,  and  the  cases  decided  in  the  superior  courts  to  the  end  of  the 
year  1889,  revised  and  enlarged.  By  Temple  Chevalier  Martin.  In  8vo, 
price  32J. ,  cloth.     1 890. 


Griffith's     Married     Women's      Property 
Acts;   1870,  1874,  1882  and  1884. 

With  Copious  and  Explanatory  Notes,  and  an  Appendix  of  the  Acts  relating  to 
Married  Women.  By  Archibald  Brown,  M.A.,  Edinburgh  and  Oxon.,  and 
the  Middle  Temple,  Barrister-at-Law.  Being  the  Sixth  Edition  of  The  Married 
Women's  Property  Acts.  By  the  late  J.  R.  Griffith,  B.A.  Oxon.,  of  Lincoln's 
Inn,  Barrister-at-Law.    In  8vo,  price  95.,  cloth.     1891. 


Handbook  to  the  Intermediate  and  Final 
LL.B.  of  London  University. 

Pass  and  Honours.  Including  a  complete  Summary  of  **  Austin's  Jurisprudence," 
and  the  Examination  Papers  of  late  years  in  all  branches.  By  a  B.A.,  LL.B. 
(Lond.).      Second  Edition,  in  8vo,  price  6j.,  cloth.     1889. 
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Hanson's  Death  Duties. 

Being  the  Fifth  Edition  of  the  Acts  relating  to  Estate  Duty,  Finance,  Probate, 
Legacy,  and  Succession  Duties.  Coinprising  the  36  Geo.  III.  c.  52  ;  45  Geo.  III. 
c.  28 ;  55  Geo.  III.  c.  184;  and  16  &  17  Vict.  c.  51  ;  the  Customs  and  Inland 
Revenue  AcU,  43  Vict.  c.  14 ;  and  44  Vict,  c  12 ;  also  the  New  EsUte  Duty 
Finance  Acts,  57  &  58  Vict.  c.  30,  and  59  &  60  Vict.  c.  28  ;  with  an  Introduction, 
Copious  Notes,  and  References  to  all  the  Decided  Cases  in  England,  Scot- 
land, and  Ireland.  An  Appendix  and  a  full  Index.  By  Alfred  Hanson,  of 
the  Middle  Temple,  Esq.,  Barrister-at-Law,  Comptroller  of  Legacy  and  Suc- 
cession Duties.  Fifth  Edition  by  Lewis  T.  Dibdin,  D.CL.  (Dean  of  the 
Arches),  and  F.  H.  L.  Errington,  M.A.,  Barrister-at-Law,  In  8vo,  price  30J. , 
«1oth.     1904. 

••  The  Fifth  Edition  of  this  deservedly  well-known  text-book  has  been  carried  out  with  much 
care,  and  many  improvements  by  Mr.  Errington,  Sir  Lewis  Dibdin  being  now  otherwise  occupied 
with  official  duties  ....  And  by  way  of  a  more  complete  consecudveness,  all  the  Acts  are 
printed  without  notes  at  the  end  of  this  part,  with  marginal  references  to  the  pages  at  which  the 
sections  are  treated  in  detail,  lliis  arrangement  will  much  improve  the  usefulness  of  the  book  for 
the  busy  man,  who  does  not  appreciate  that  form  of  original  research,  which  reaches  its  h^hesc 
perfection  in  the  Inrains  of  experts  in  Bradshaw.  The  Amending  Acts  and  new  decisions  appear  to  be 
fully  incorporated,  and  will  combine  with  the  new  arrangement  to  make  the  book  most  acceptable  to 
the  profession." — Solicitors^  Journal. 

'•  Seven  years  have  elapsed  since  the  lact  Edition  of  Hanson  was  published,  and  the  profession 
will  welcome  this  new  edition  not  less  cordially  than  its  predecessors  ....  The  plan  of 
separating  the  sub-sections  of  the  Acts,  which  led  to  confusion,  has  been  abandoned,  and  the  differ- 
ence between  the  type  of  the  Statutes  and  the  notes  has  been  made  greater.  The  reputation  ^  tbe 
work  of  a  leading  authority  on  a  complicated  subject  is  fully  maintained." — Law  JoumaL 

" .  .  .  .  Since  the  last  Edition  there  have  been  two  Amending  Acts  dealing  with  estate  duty,  and 
a  large  number  of  cases  decided  by  the  courts,  all  of  which  have  been  dulv  incorporated  in  the  texi. 
All  the  Acts  relating  to  estate  duty  have  been  printed  together  as  a  whole— a  convenient  arrange- 
ment.    The  book  may  well  be  described  as  the  leadinis  work  on  the  Death  Duties." — Law  Timet, 

Harris'  Illustrations  in  Advocacy, 

With  an  Analysis  of  the  Speeches  of  Mr.  Hawkins,  Q.C.  (Lord  Brampton)  in  the 
Tichborne  Prosecution  for  Perjury.  (A  study  in  Advocacy.)  Also  a  Prefatory 
Letter  from  the  Right  Hon.  Lord  Brampton.  By  Richard  Harris,  K.C.,  a 
Bencher  of  the  Middle  Temple.  Fourth  Edition,  re-written  by  the  Author.  i2mo. 
Price  7x.  6</.,  cloth.     1904. 

Harris's  Principles  of  the  Criminal  Law. 

Intended  as  a  Lucid  Exposition  of  the  subject  for  the  use  of  Students  and  the 
Profession.  By  Seymoub  F.  Harris,  B.C.L.,  M.A.  (Oxon.),  Author  of  "A 
Concise  Digest  of  the  Institutes  of  Gaius  and  Justinian."  Eleventh  Edition.  By 
C.  L  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  2ar., 
cloth.    1908. 

"This  Standard  Textbook  of  the  Criminal  Ijiw  is  as  good  a  book  on  the  subject  as  the  ordinary 
student  Will  find  on  the  library  shelves  ....  l*he  book  is  very  clearly  and  simply  written.  No 
previous  legal  knowledge  b  taken  for  granted,  and  everything  is  explained  in  sucn  a  manner,  that 
no  student  ought  to  have  much  dWEcmty  in  obtaining  a  grasp  of  the  subject.  .  .  ." — Solicitors' 
Journal. 

" ....  As  a  Student's  Textbook  we  have  always  felt  that  this  work  would  be  hard  to  beat,  and  at 
the  present  time  we  have  no  reason  for  altering  our  opinion " — Law  Times. 

Harris's  Institutes  of  Gaius  and  Justinian. 

With  copious  References  arranged  in  Parallel  Columns,  also  Chronological  and 
Analytical  Tables,  Lists  of  Laws,  &c.,  &c.  Primarily  designed  for  the  use  of 
Students  preparing  for  Examination  at  Oxford,  Cambridge,  and  the  Inns  of  Court. 
By  Srymour  F.  Harris,  B.C.L.,  M.A.,  Worcester  College,  Oxford,  and  the 
Inner  Temple,  Barrister-at-Law,  Author  of  *'  Universities  and  Legal  Education." 
lliird  Edition,  in  crown  Svo,  6^.     1899. 

'*  This  book  contains  a  summary  in  English  of  the  elements  of  Roman  Law  as  contained  in  the 
works  of  Gaius  and  Justinian,  and  is  so  arranged  that  the  reader  can  at  once  see  what  are  the 
opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact  and  accurate  references 
to  titles  and  sections  given  he  can  at  once  refer  to  the  original  writers.  The  concise  nuumer  in 
which  Mr.  Harris  has  arranged  his  digest  will  render  it  most  useful,  not  only  to  the  students 
■     ;  also 


for  whom  it  was  originally  written,  but  also  to  those  persons  who,  though  they  have  not  the  time  to 
wade  through  the  larger  treatises  of  Poste,  Sanders,  Ortolan,  and  others,  yet  denre  to  obtain 
some  knowledge  of  Roman  Law." — Oxford  eutd  Cambridge  Undergrtuluates'  JoumaL 
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Harris's  Titles   to  Mines   in   the    United 
states.       ' 

With  the  Statutes  and  References  to  the  Decisions  of  the  Courts  relating  thereto. 
By  W.  A.  Harris,  B.A.  Oxon,  of  Lincoln's  Inn,  Barrister-at-Law ;  and  of  the 
American  Bar.     In  8vo,  price  7f.  6</.,  cloth.     1877. 

Harrison's  Epitome  of  the  Laws  of  Pro- 
bate and  Divorce. 

For  the  use  of  Students  for  Honours  Examination.  By  J.  Caritsr  Harrison, 
Solicitor.     Fourth  Edition,  in  8vo,  price  ^s,  6d,,  cloth.     1891). 

"  The  work  ts  considerably  enlsrged,  and  we  think  improved,  and  will  be  found  of  fveat  onis* 
tance  to  students."— Z.aTv  Students'  Journal. 

Hazlitt    &    Ring:wood's    Bankruptcy  Act, 

1883. 

With  Notes  of  all  the  Cases  decided  under  the  Act ;  the  Consolidated  Rules  and 
Forms,  1886 ;  the  Debtors  Act,  1869,  so  far  as  applicable  to  Bankruptcy  Matters, 
with  Rules  and  Forms  thereunder  ;  the  Bills  of  Sale  Acts,  1878  and  1882  ;  Board  of 
Trade  Circulars  and  Forms,  and  List  of  Official  Receivers ;  Scale  of  Costs,  Fees, 
and  Percentages,  1886 ;  Orders  of  the  Bankruptcy  Judge  of  the  High  Court ;  and  a 
Copious  Index.  By  William  Hazlitt,  Esq.,  Senior  Registrar  in  Bankruptcy, 
and  Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Esquire,  Barrister-at-Law. 
Second  Edition,  by  R.  Ringwood,  M.A.,  Barrister-at-Law.  In  crown  %\o^  price 
I2J.  6</.,  cloth.     1887. 

Higfgfins'    Pollution    and    Obstruction    of 
Water  Courses. 

Together  Mrith  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution.  By 
Clrmbnt  Higgins,  M.A.,  F.C.S.,  of  the  Inner  Temple,  Barrister- at-Law.  In 
one  volume,  8vo,  price  ixr.,  cloth.     1877. 

Houston's  Stoppage  in  Transitu,  Reten- 
tion, and  Delivery. 

By  John  Houston,  of  the  Middle  Temple,  Barrister-at-Law.  In  one  volume, 
demy  8vo,  price  ioj.  6</.,  cloth.     1866- 

Hurst  &  Cecil's  Principles  of  Commercial 
Law. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  references  to  the  Text. 
Second  Edition.  By  Joseph  Hurst,  of  the  Inner  Temple,  Barrister-at-Law.  In 
one  volume,  8vo,  price  los,  6d,,  cloth.     1906. 

"Their  compendium,  we  believe,  will  be  found  a  really  osefnl  volume,  one  for  the  lawyer  and 
the  bosinen  man  to  keep  at  his  elbow  and  which,  if  not  giving  them  all  that  they  require,  wiU 
place  in  their  hands  the  key  to  the  richer  and  more  elaborate  treasures  of  the  Law  wnidi  Ue  in 
larger  and  more  exhaustive  worics.** — Law  Tinus. 

*'The  object  of  the  authors  of  this  work,  they  tell  us  in  their  preCsce,  is  to  state,  within  a 
moderate  compass,  the  principles  of  commercial  law.  Very  considerable  pains  have  obviously  been 
expended  on  the  task  and  the  book  is  in  many  respects  a  very  serviceable  one."— £««/  Jcumai. 


Digitized  by  VjOOQIC 


20  STEVENS   6*    HAYNES,    BELL    YARD,    TEMPLE    BAR, 

Indermaur's    Principles  of   the    Common 
Law. 

Intended  for  the  use  of  Students  and  the  Profession.  Eleventh  Editicm.  Bj  JOH^i 
Inderm AUR,  Solicitor,  Author  of  **  A  Manual  of  the  Practice  of  the  Supreme 
Court,"  "  Epitomes  of  Leading  Cases,"  and  other  Works ;  and  Charlrs  Thwatixs, 
Solicitor.     In  8vo,  70s,     1909. 


'*  That  invaluable  students'  manual,  Indermaur's  '  Principles  of  the  Commoo  Law,'  has  y 
upon  a  tenth  edition  in  less  than  two  jrears  and  a  half.  Anisted  by  Mr.  Charles  Thwajtes. 
the  learned  author  has  incorporated  recent  cases,  and  generally  revised  the  work  in  hk  tisnal  sIdKd 
fashion." — Law  Timts. 

"  The  appearance  of  a  tenth  edition  of  '  Indermaur  on  Common  Law '  :diows  that  the  work  has 
esfablished  for  itself  a  safe  ^o&\\\oa."—'SoliciUn^  7oumml. 

Indermaur's  Manual  of   the    Practice    of 
the  Supreme  Court  of  Judicature, 

In  the  King's  Bench  and  Chancery  Divisions.  Ninth  Edition.  Intended  for  the 
use  of  Students  and  the  Profession.  By  John  Indermaur,  Solicitor.  In  8vo, 
price  15/.,  cloth.     1905. 

The  eighth  edition   of  Indermaur*s    '  Manual  of  Practice '   (London :    Stevens  and  HaynesX 
llW 


chiefly  called  for  by  reason  of  the  Order  XXX.,  has  also  been  partly  rewritten  and  I   . 
anranffement  and  detail.    While  primarily  desii^ed  for  students,  we  may  mention  that  it  will  be  iaamd 
a  useful  companion  to  the  White  Book."~Z.atcf  Tu$us. 

''The  arrangement  of  the  book  \&  good,  and  references  are  given  to  the  leading  dwisioiu.  Copioas 
references  are  also  given  to  the  niles,  so  that  the  work  iotva.%  a  convenient  guide  to  the  laiger 
volumes  on  practice.  It  is  a  very  successful  attempt  to  deal  clearly  and  concstely  with  an  iapertaat 
and  complicated  %xAi\txx,*'-^oUcitort'  younuU. 

Indermaur's  Leading    Conveyancing  and 
Equity  Cases. 

With  some  short  notes  thereon,  for  the  use  of  Students.  By  John  Indermaur, 
Solicitor,  Author  of  '*An  Epitome  of  Leading  Common  Law  Cases."  Ninth 
Edition  by  C.  Thwaites.     In  8vo,  price  6j.,  cloth,     1903. 

"The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — for  when  it  is 
especially  imendcd.  Mr.  Indermaur  will  soon  be  known  as  the  '  Student's  Friend.'  ** — Cammdm  Lttm 
JoumaL 

Indermaur's  Leading:  Common  Law  Cases; 

With  some  short  notes  thereon.  Chiefly  intended  as  a  Guide  to  "  Smiths 
Leading  Cases."  By  C.  Thwaites,  Sohcitor.  Ninth  Edition,  in  8vo,  priced;., 
cloth.     1903. 

Indermaur's  Articled  Clerk's  Guide  to  and 
Self- Preparation  for  the  Final  Examination. 

Containing  a  Complete  Course  of  Study,  with  Books  to  Read,  Lbt  of  Statntei^ 
Cases,  Test  Questions,  &c.,  and  intended  for  the  use  of  those  Articled  Clerks  who 
read  by  themselves.  By  Charles  Thwaites,  Solicitor.  Seventh  Edition,  Svo, 
price  &.,  cloth.     1906. 

"  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends  is  inialficeady 
followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  sufficient  to  cany 
him  through  the  Final  Examination."— ^^/An'/^rr'  Journal. 

Indermaur's  Judicature  Acts, 

And  the  rules  thereunder.  Being  a  book  of  Questions  and  Answers  intended 
for  the  use  of  Law  Students.  By  John  Indermaur,  Solicitor.  In  8vo»  price  6r., 
cloth.     1875. 
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Indermaur's  Guide  to  Bankruptcy, 

Being  a  Complete  Digest  of  the  Law  of  Bankruptcy  in  the  shape  of  Questions 
and  Answers,  and  comprising  all  Questions  asked  at  the  Solicitors*  Final  Examina- 
tions in  Bankruptcy  smce  the  Bankruptcy  Act,  1883,  and  all  important  Decisions 
since  that  Act  By  John  Indbrmaur,  Solicitor,  Author  of  "  Principles  of  Com- 
mon Law,"  &c.  &c.     Second  Edition,  in  crown  8vo,  pric%  5j.  6</.,  cloth.     1887. 

Indermaur's  Law  of  Bills  of  5ale, 

For  the  use  of  Law  Students  and  the  Public.  Embracing  the  Acts  of  1878  and 
1882.  Part  L— Of  Bills  of  Sale  generally.  Part  IL—Of  the  Execution,  Attesta- 
tion, and  Registration  of  Bills  of  Sale  and  satbfaction  thereof.  Part  IIL — Of  the 
Effects  of  Bills  of  Sale  as  against  Creditors.  Part  IV. — Of  Seizing  under,  and 
Enforcing  Bills  of  Sale.  Appendix,  Forms,  Acts,  &c  By  John  Indermaur, 
Solicitor.     In  i2mo,  price  $s,  6d,,  cloth.     1882. 

Inderwick's  Calendar  of  the  Inner  Temple 
Records. 

Edited  by  F.  A.  Inderwick,  Q.C.  Vol.  L,  21  Hen.  VIL  (1505)— 45  Elix. 
(1603).  Vol.  II.,  James  I.  (1603)— Restoration  (x66o).  Vol.  IIL,  12  Charles  IL 
(1660) — 12  Anne  (1714).  Imperial  8vo.  Roxburghe  binding.  1896.  20s.  per 
vol.  net. 

Jones'  Law  of  Salvage, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  &c.  By  Edwyn 
Jones,  of  Gray*s  Inn,  Barrister-at-Law.  In  crown  8vo,  price  los.  6^.,  cloth. 
1870. 

Joyce's  Law  and  Practice  of  Injunctions. 

Embracing  all  the  subjects  in  which  Courts  of  Equity  and  Common  Law  have 
jurisdiction.  By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  two 
volumes,  royal  8vo,  price  70J.,  cloth.     1872. 

Joyce's    Doctrines   and    Principles  of  the 
Law  of  Injunctions. 

By  William  Joyce,  of  Lincoln's  Inn,  Barrister-at-Law.  In  one  volume,  royal 
8vo,  price  30f.)  cloth.     1877. 

Kay's  Shipmasters  and  Seamen. 

Their  Appointment,  Duties,  Powers,  Rights,  Liabilities,  and  Remedies.  By  the 
late  Joseph  Kay,  Esq.,  M.A.,  Q.C.  Second  Edition.  With  a  Supplement 
comprising  the  Merchant  Shipping  Act,  1894,  the  Rules  of  Court  made  thereunder, 
and  the  (proposed)  Regulations  for  Preventing  Cdlisions  at  Sea.     By  the  Hon. 

LW.  Mansfield,  M.A.,  and  G.  W.  Duncan,  Esq.,  B.A.,  of  the  Inner  Temple, 
rristers-at-Law.     In  royal  8vo,  price  46s,,  doth.     1895. 

**  It  hat  had  practical  and  expert  knowledge  bronght  to  bear  upon  it,  while  the  case  law  b 
brought  down  to  a  very  late  date.  Considerable  improvement  has  been  made  in  the  index."— 
Lmw  Tim*s. 
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Kay's  Merchant  Shipping  Act,    1894. 

With  the  Rules  of  Court  made  thereunder.  Being  a  Supplement  to  KAY*S  LAW 
RELATING  TO  SHIPMASTERS  AND  SEAMEN.  To  which  are  added  the 
(proposed)  Regulations  for  Preventing  Collisions  at  Sea.  With  Notes.  By  Hon.  J. 
W.  Mansfield,  M.A.,  and  G.  W.  Duncan,  B.A.,  of  the  Inner  Temple,  Barristers- 
at-Law.     In  royal  8v8,  price  lOf.  6<^.,  cloth.     1895. 

Kelyng's  (5ir  John)  Crown  Cases. 

Kklyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of 
King  Charles  II.,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  sevtral  additional  Casts 
never  before  printed^  together  with  a  Treatise  upon  the  Law  and  Proceedings 
in  Cases  of  High  Treason,  first  published  in  1793.  The  whole  carefully  revised 
and  edited  by  Richard  Lovbland  Lovkland,  of  the  Inner  Temple,  Barrister- 
at-Law.     In  8vo,  price  4/.  4/.,  calf  antique.     1873. 

"We  look  upon  this  volume  as  one  of  the  most  important  and  valuable  or  the  unique  reprints  of 
Messrs.  Stevens  and  Haynes.  Little  do  we  know  of  the  mines  of  legal  wealth  that  lie  buried  in  the 
old  law  books.  But  a  careful  examination,  either  of  the  reports  or  of  the  treatise  embodied  in  the 
volume  now  before  us,  will  give  the  reader  some  idea  of  the  good  service  rendered  by  Messrs.  Stevens 
and  Haynes  to  the  profession.  .  .  .  Should  occasion  arise,  the  Crown  prosecutor,  as  well  as  counsel 
for  the  prisoner,  will  find  in  this  volume  a  complete  vmds  mscttm  of  the  law  of  high  treason  and 
proceedings  in  relation  thereto  "^CmModa  Law  JounuU. 

Kelyng:e's  (W.)  Reports. 

Kblynge's  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c.,  from 
the  3rd  to  the  9th  year  of  his  late  Majesty  King  Geoi^e  II.,  during  which  time 
Lord  Kine  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.  Third  Edition.  In  one  handsome  volume,  8vo,  price  4/.  4/.,  calf  antique. 
1823. 

Lloyd's  Law  of  Compensation  for  Lands, 
Houses,  &c. 

Under  the  Lands  Clauses  Consolidation  Acts,  the  Railways  Clauses  Consolidation 
Acts,  the  Public  Health  Act,  1875,  the  Housing  of  the  Working  Classes  Act,  1890, 
the  Metropolitan  Local  Management  Act,  and  other  Acts,  with  a  full  collection  of 
Forms  and  Precedents.  By  Eyre  Lloyd,  of  the  Inner  Temple,  Barrister-at-Law. 
Sixth  Edition.  By  W.  T.  Brooks,  of  the  Inner  Temple,  fcinrister-at-l-aw.  lo 
8vo,  price  2IJ.,  cloth.     1095. 

Lloyd's   Succession    Laws    of    Christian 
Countries. 

With  special  reference  lo  the  Law  of  Primogeniture  as  it  exists  in  England.  By 
Eyre  Lloyd,  B.A.,  Barrister-at-Law.     In  8vo,  price  7^.,  cloth.     1877. 

Marcy's    Epitome   of    Conveyancing 
statutes, 

Extending  from  13  Edw.  I.  to  the  End  of  55  and  56  Victoriae.  Fifth  Edition,  with 
Short  Notes.  By  George  Nichols  Marcy,  of  Lincoln**  Inn»  Barrister-at-Law. 
In  crown  8to,  price  12s,  6^.,  cloth.     1893. 
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Martin's  Law  of  Maintenance,  Desertion, 
and  Affiliation. 

With  the  Acts  for  the  Custody  and  Protection  of  Children.  Third  Edition. 
By  Tbmpls  Chbvalier  Martin,  late  Chief  Clerk  of  the  Lambeth  Police  Court, 
Editor  of  the  "  Magisterial  and  Police  Guide,"  &c,  and  George  Temple  Martin, 
M.A.,  of  Lincoln's  Inn,  Barrister-at-Law.     In  8vo,  price  qj.,  cloth.     1910. 

Mathews'  Guide  to  Law  of  Wills. 

By  A.  G.  Mathews,  of  the  Inner  Temple,  Barrister  -  at  -  Law.  In  i2mo,. 
price  7 J.  6d,     1908. 

May's     Statutes     of     Elizabeth     against 
Fraudulent  Conveyances. 

llie  Bills  of  Sale  Acts,  1878  and  1882,  and  the  Law  of  Voluntary  Dispositions  oh 
Property.  By  the  late  H.  W.  May,  B.A.  (Ch.  Ch.  Oxford).  Third  Edition, 
thoroughly  revised  and  enlarged,  by  William  Douglas  Edwards,  LL.B.,  of 
Lincoln's  Inn,  Barrister-at-Law;  Author  of  the  "Compendium  of  the  Law  of 
Property  in  Land,"  &c.     In  royal  8vo,  price  20j.  net,  cloth.      1908. 

Mayne's  Treatise  on  the  Law  of  Damages. 

Eighth  Edition,  by  His  Honour  Judge  Lumley  Smith,  K,C.  In  8vo,  price  281^.^ 
cloth.      1909. 

"It  would  be  superfluous  to  sa^  more  of  thu  notable  book  thaa  ^at  this  if  the  seventh  edition, 
and  that  its  original  author  and  his  co-editor,  Judge  Lumley  Smith  of  the  City  of  London  Court, 
have  written  the  preface  to  this  issue  of  it,  nearly  fifty  vears  after  the  issue  of  the  first.  The  last 
edition  was  in  1890,  and  the  present,  carefully  revised  and  correaed,  brings  up  to  date  all  th^^ 
Engluh  aiKl  Irish  oecisions  bearing  on  the  Law  of  Damages."*— ^o/wni^y  RevUui, 

Mayne's    Treatise    on    Hindu    Law    and 
Usage. 

By  John  D.  Maynb,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of  **A 
Treatise  on  Damages,'*  &c.     Seventh  Edition,  8to,  30^.  net.     1906. 

Moore's  History  of  the  Foreshore  and  the 
Law  relating  thereto. 

With  a  hitherto  unpublished  Treatise  by  Lord  Hale,  Lord  Hale's  **  De  Jure  Maris, "^ 
and  the  Third  Edition  of  Hall's  Essay  on  the  Rights  of  the  Crown  in  the  Sea-shore, 
with  Notes,  and  an  Appendix  relating  to  Fisheries.  By  Stuart  A,  Moore,. 
F.S.A.,  of  the  Inner  Temple,  Barrister-at-Law.  In  one  volume,  medium  8vo,  price 
3&r.,  cloth  ;  or  in  half-roxburgh,  42^.     1888. 

*'  Mr.  Moore  has  written  «  book  of  sreat  imporuace  which  should  marlc  an  fpoch  In  the  history 
of  the  rights  of  the  Oown  and  the  subject  in  tne  Hius  maris,  or  foreshore  of  the  Idngdom.  .... 
The  Ptotestion,  not  to  say  the  general  pablic,  owe  the  learned  author  a  dew  debt  qff  gratitude  for 
proriding  ready  to  hand  snch  a  wealth  of  materials  for  founding  and  bmlAing  u^  arguments.. 
Mr.  Stuart  Moore  has  written  a  work  which  must,  unless  his  contentions  are  utterly  imfounded,  at 
once  Dccome  the  standard  tex^boek  on  the  law  of  (ne  Sea^shore.** — Lout  "Thrw. 

Moore's  History  and  Law  of  Fisheries. 

By  Stuart  A.  Moore,  F.S.A.,  and  Hubert  Stuart  Moore,  of  the  Inner 
Temple,  Barristers-a^Law.  In  on^  volume,  npyal  8vo,  price  2ix.  1903.  • 
Contents  :  Part  I. — Introduction. — Chapter  I.  Of  the  evidence  a&  to  Bsherieg 
in  the  Domesday  Book ;  II.  Of  putting  rivers  in  defence ;  III.  01 ;  presumpK 
tions  with  regard  to  fisheries ;  IV.  Of  the  ptesumption  of  ownership  of  the  soil 
by  the  owner  of  the  fishery ;  V.  Of  the  origin  and  subdivision  of  nsheries ;  VI. 
Of  the  different  kind  of  fisheries ;  VII.  Of  Uie  various  descriptions  of  fisheries  ia 
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Moore's  History  and  Law  of  Fisheries — continued^ 

ancient  recoids ;  VIIL  iDcorporeal  fisheries  in  tidal  water ;  IX.  Incorporeal 
fisheries  in  non- tidal  water ;  X.  Of  fishery  appurtenant  to  or  parcel  of  a  manor ; 
XI.  Of  fishery  appurtenant  to  a  particular  tenement ;  XII.  Copyhold  fisheries. 
XIII.  Of  fisheries  in  gross ;  XIV.  Of  divided  fisheries  and  the  Royal  draught ;  XV. 
Of  fisheries  in  ponds  and  lakes  and  the  ownership  of  the  soil ;  XVI.  Of  fisheries  in 
canals  and  artindal  watercourses ;  XVII.  Of  fishery  in  relation  to  navigation ; 
XVIII.  Of  fishing  paths ;  XIX.  Of  the  public  right  of  fishery  and  its  limits  ;  XX. 
Of  boundaries  of  fisheries ;  XXI.  Of  change  in. the  course  of  a  river,  and  its  effect 
upon  the  ownership  of  the  fishery  therein ;  XXII.  Of  grants  of  fisheries;  XXIIL 
Of  evidence  of  title  to  fisheries ;  XXIV.  Of  evidence  of  possession  of  fisherias  in 
proving  title  ;  XXV.  Of  the  effect  of  user  by  the  public  and  others  adverse  to 
the  owner  of  a  fishery ;  XXVI.  Of  the  powers  of  an  owner  of  a  fishery  to  lease  and 
license,  &c.  ;  XXVII.  Of  proceedings  for  the  protection  of  fisheries.  Part  II. — 
Statute  Law  RELATING  to  Fisheries. — I.  Summary  of  legislation  relating  to  fish 
and  fisheries ;  IL  Regulation  of  sea  fisheries ;  III.  Registration  and  discipline  of  sea 
fishing  boats  ;  IV.  Statutory  provisions  relating  to  fisheries  generally ;  V,  Statutory 
provisions  relating  to  floating  fish ;  VI.  Statutory  provisions  relating  to  shell  fish ; 
Vll.  Regulation  of  salmon  and  fresh-water  fisheries ;  VIII.  Powers  of  Boards  of 
Conservators  ;  IX.  Water  bailifis ;  X.  Statutory  provisions  as  to  the  capture  and 
destruction  of  salmon  and  fresh- water  fish  ;  XI.  Close  seasons ;  XII.  Licenses  ; 
XIII.  Sale  and  exportation  of  fish.  Appendices:  Statutes  with  notes  relating 
thereto  ;  Sea  and  Salmon  Acts  ;  List  of  Sea  and  Salmon  Fishery  Districts  ;  Orders  in 
Council  as  to  registration  of  sea  fishing  boats ;  List  of  fisheries  referred  to  in 
Domesday  Book ;  List  of  fisheries  referred  to  in  notes  of  ancient  records  in  the 
Author's  collection  ;  Index. 

Morgan. — A  Practical  Analysis  of  the 
Public  Trustee  Act,  1906. 

By  P.  W.  Morgan,  Barrister-at-Law.     In  crown  8vo,  is,  tcL  net. 

Norton-Kyshe's  Law  and  Privileges 
relating  to  the  Attorney- Qeneral  and 
Solicitor-General  of  England. 

With  a  History  from  the  Earliest  Periods,  and  a  Series  of  King's  Attorneys  and 
Attorneys  and  Solicitors-General  from  the  reign  of  Henry  III.  to  the  wth  of 
Victoria.  By  J.  W.  Norton-Kyshe,  of  Lincoln's  Inn,  Barrister-at-Law.  In 
8vo,  price  I  Of.  61L  net     1897. 

Norton -Kyshe's  Law  and  Customs  relat- 
ing: to  Gloves. 

Being  an  Exposition  Historically  viewed  of  Ancient  Laws,  Customs,  and  Uses  in 
respect  of  Gloves  and  of  the  Symbolism  of  the  Hand  and  Glove  in  Judicial  Pro- 
ce^ings.  With  Illustrations.  By  J.  W.  Norton-Kyshe,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.     In  crown  8vo,  5^.  net,  cloth.     1901. 

O'Malley  &  Hardcastle's  Reports  of  the 
Decisions  of  the  Juds:es  for  the  Trial  of 
Election  Petitions,  in  Ens:land  and  Ireland. 

Pursuant  to  the  Parliamentary  Elections  Act,  1868.  By  Edward  Loughlin 
O'Maixey  and  HRNav  Hardcasile.  Vol.  IV.  Part  HI.  and  all  after  are 
Edited  by  J.  S.  Sa-ndaRS  and  A.  P.  P.  Keep,  Barristers-at-Law.  Vcfls.  I.,  II.,  IIL, 
IV.,  and  V*.  Parts  I.,  IL  and  IIL,  price  5/.  I2j. 

Peile's  Law  and  Practice  of  Discovery  in 
the  Supreme  Court  of  Justice. 

With  an  Appendix  of  Forms,  Orders,  &c,  and  an  Addenda  giving  the  Alterations 
under  the  New  Rules  of  Practice.  By  Clarence  J.  Peilb,  of  the  Inner  Temple, 
Barrister-at-Law.     In  8vo,  price  I2J.,  cloth.     1883. 
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Pemberton's     Judgments,     Orders,     and 
Practice  of  the  Supreme  Court, 

Chiefly  in  respect  to  actions  assigned  to  the  Chancery  Division.  By  LoFTUS 
Leigh  Pkmberton,  one  of  the  registrars  of  the  Supreme  Court  of  Judicature  ;  and 
Author  of  **  The  Practice  in  Equity  by  way  of  Revivor  and  Supplement."  Fourth 
Edition,  in  royal  8vo,  price  40J.,  cloth.     1889. 

Pemberton's  Practice  of  Equity  by  Way 
of  Revivor  and  Supplement. 

With  Forms  of  Orders  and  Appendix  of  Bills.  By  Loftus  Leigh  Temberton, 
of  the  Chancery  Registrar's  Omce.     In  royal  8vo,  price  los,  6</.,  cloth.     1867. 

Phillipson.     Two  Studies  in  International 
Law. 

By  CoLSMAN  Phillipson,  M.A.,  Barrister-at-Law.     $s.  net. 

Phillipson.     The  Effect  of  War  on  Con- 
tracts. 

By  Coleman  Phillipson,  M.A.,  LL.D.,  Barrister-at-Law.    3^.  6d.  net. 

Phipson's  Law  of  Evidence. 

By  S.  L,  Phipson,  M.A.,  of  the  Inner  Temple,  Barrister-at-Law.  Fourth  Edition, 
in  demy  8vo,  price  151.,  cloth.     1907. 

**  This  valuable  book  of  reference  has  beea  brou|(ht  up  to  date  by  the  inclusion  of  the  Criminal 
Evidence  Ace,  1898,  and  the  changes  wrought  by  it  in  the  Law  of  Evidence."— CoMr^rrV^^  Rtview. 

"  Mr.  Phipson's  is  certainly  one  of  the  most  useful  works  on  an  important  and  difficult  subject.  That 
It  is  appreciated  by  the  profession  is  obvious,  or  it  would  not  in  ten  years  have  reached  a  third 
edition." — Oxford  Magazitu. 

"...  .The  work  is  a  happy  medium  between  a  book  of  the  type  of  iJiephen's  Digest,  and  the 
large  treatises  upon  the  subject,  and  owing  to  its  excellent  arrangement  is  one  that  is  well  suited 
botn  to  practitioners  and  students." — Law  Times. 

Phipson's  Manual  of  the  Law  of  Evidence. 

Being  an  abridgment  of  the  larger  treatise.  By  S.  L.  Phipson,  M.A.,  of  the 
Inner  Temple,  Barrister-at-Law.     In  crown  8vo,  71.  6d,     1908. 

Porter's  Laws  of    Insurance:    Fire,  Life, 
Accident,  and  Guarantee. 

Embodying  Cases  in  the  English,  Scotch,  Irish,  American,  and  Canadian  Courts. 
By  James  Biggs  Porter,  of  the  Inner  Temple,  Barrister-at-Law ;  assisted  by 
W.  Feilden  Craies,  M.A.     Fifth  Edition,  in  8vo,  21s,     1908. 

"  The  successive  editions  of  this  book  which  have  been  called  for  shew  that  the  profession 
appreciate  the  advantage  of  having  the  law  »s  to  the  various  forms  of  assurance,  except  Marine 
Insurance  which  forms  a  branch  uuite  by  itself,  collected  in  one  volume.  .  .  .  The  work  is  clearly 
written,  and  this  edition  has  been  brought  up  to  date  by  the  inclusion  of  a  large  number  of  recent 
CSLSCS." —Soitciiars'  Journal. 

Porter.   A  Manual  of  the  Law  of  Principal 
and  Agent. 

By  James  Biggs  Porter,  Barrister-at-Law.     In  8vo,  price  loj.  6<f.,  cloth.     1905. 
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Renton's  Law  and  Practice  in  Lunacy. 

With  the  Lunacy  Acts,  1890-91  (Consolidated  and  Annotated) ;  the  Rules  of 
Lunacy  Commissioners ;  the  Idiots  Act,  1886;  the  Vacating  of  Seats  Act,  1886; 
the  Rules  in  Lunacy;  the  Lancashire  County  (Asylums  and  other  powers)  Act,  1891 ; 
the  Inebriates  Act,  1879  and  1888  (Consolidated  and  Annotated);  the  Criminal 
Lunacy  Acts,  1800-1884;  and  a  Collection  of  Forms,  Precedents,  &c.  By  A. 
Wood  Renton,  Barrister-at-Law.   In  one  Volume,  royal  8to,  price  50J.  net,    1897. 

Ringwood's  Principles  of  Bankruptcy. 

Embodying  the  Bankruptcy  Acts,  1883  and  1890,  and  the  Leading  Cases  thereon  ; 
Part  of  the  Debtors  Act,  1869 ;  The  Bankruptcy  Appeals  (County  Courts)  Act, 
1884;  The  Bankruptcy  (Discharge  and  Closure)  Act,  1887;  The  Preferential  Pay- 
ments in  Bankruptcy  Acts,  1888  and  1897 :  with  an  Appendix  containing  the 
Schedules  to  the  Bankruptcy  Act,  1883  ;  The  Bankruptcy  Rules,  1886,  1890,  and 
1 89 1  ;  the  Rules  as  to  the  Committal  of  Judgment  Debtors,  and  as  to  Administration 
Orders ;  Regulations  Issued  by  the  Bankruptcy  Judge  ;  a  Scale  of  Costs,  Fees,  and 
Percentages  ;  The  Bills  of  Sale  Acts,  1878,  1882,  1890,  and  1891,  and  the  Rules 
thereunder  ;  The  Deeds  of  Arrangement  Act,  1887 ;  and  the  Rules  thereunder. 
By  Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Barrister-at-Law ;  bte 
Scholar  of  Trinity  College,  Dublin.  Tenth  Edition,  in  8vo,  price  lor.  6<r.,  doth. 
1908. 

"  We  welcome  a  new  edition  of  this  excellent  tttident's  book.  We  have  written  favourably  of 
it  in  reviewing  previous  editions,  and  every  good  word  we  have  written  we  would  now  reiterate 
and  perhaps  even  more  so.  ...  In  conclusion,  we  congratulate  Mr.  Ringwood  on  this  edition, 
and  have  no  hesitation  in  sayine  that  it  is  a  capital  students'  book." — Law  Students*  JenmaL 

"lliis  edition  is  a  considerable  iAiprovem^nt  on  the  first,  and  although  chiefly  written  for  the 
use  of  students,  the  work  will  be  found  useful  to  the  practitioner." — Law  Times. 

"  The  author  deals  with  the  whole  history  of  a  bankruptcy  from  the  initial  act  of  bankruptcy 
down  to  the  discharge  of  the  bankrupt,  and  a  cursory  perusal  of  his  work  gives  the  impre«i<Hi 
that  the  book  will  prove  useful  to  practitioners  as  well  as  to  students.  The  appendix  also  conuins 
much  matter  that  will  be  useful  10  practitioners,  including  the  Schedules,  the  Bankruptcy  Rules 
of  1886,  1890  and  189Z,  the  Rules  of  the  Supreme  Court  as  to  Bills  of  Sale,  and  >'nrious  Arts  of 
Parliament  bearing  upon  the  subject.    The  Index  is  co^xoyxs,"-^ Accountant's  Magazint, 

Ringwood's  Outlines  of  the  Law  of  Torts. 

Prescribed  as  a  Textbook  by  the  Incorporated  Law  Society  of  Ireland.  By 
Richard  Ringwood,  M.A.,  of  the  Middle  Temple,  Barrister  at-Law  ;  author 
of  "Principles  of  Bankruptcy,"  etc.,  and  Lecturer  on  Common  Law  to  the 
Incorporated  Law  Society.     Fourth  Edition,  in  8vo,  price  los.  6</.,  cloth.     1906. 

"We  have  always  had  a  great  liking  for  this  work,  and  are  very  pleased  to  see  by  the  appearance 
of  a  new  Edition  that  it  is  appreciated  by  students.  We  consider  tnat  for  the  ordinary  student  who 
wants  to  take  up  a  separate  work  on  Torts,  this  is  the  best  book  he  can  read,  for  it  is  clear  and 
explanatory,  and  has  good  illustrative  cases,  and  it  is  ail  contained  in  a  verv  modest  compass. 
.  .  .  This  Edition  appears  to  have  been  thoroughly  revised,  and  is,  we  think,  in  many  tespecu 
improved."— Z.a«/  Students'  journal. 

The  work  is  one  we  well  recommend  to  law  students,  and  the  able  way  in  which  it  is  written 
reflecu  much  credit  upon  the  author."— J^««i/  Times. 

Ring:wood's  Outlines  of  the  Law  of  Banking. 

In  crown  i2mo,  price  5^.,  cloth.     1906. 
"...  The  book  is  in  a  most  convenient  and  portable  form,  and  we  can  heartilv  commend  the  latest 
production  of  this  well-known  writer  to  the  attention  of  the  business  community.'  — Financial  Times. 

Rowlatt's  Law  of  Principal  and  Surety. 

By  S.  A.  T.  RowLATT,  M.A.,  late  Fellow  of  King's  College,  Cambridge;  of  the 
Inner  Temple,  Barrister-at-Law.     In  8vo,  price  i6s.     1899. 

"...  Here  will  be  found  all  the  rights  and  liabilities  of  the  surety,  his  defences,  his  releases, 
the  effect  of  bankruptcy,  and  so  on ;  and,  as  we  said  at  the  outset,  the  index^  forms  a  mo&X 
excellent  and  comprehensive  guide  to  the  text.  .  .  .  We  can  quite  believe  that  this  text-book  will 
take  a  respectable  place  among  legal  authorities." — Law  Times. 

"  He  brings  out  fully  in  all  iu  ramifications  the  nature  of  the  law  of  guarantee.*'— ^o/amAi/ 
Rewew. 

"There  are  too  many  works  on  most  branches  of  the  English  Law,  and  too  many  writers  eager  to 
make  books  on  almost  every  I^al  subject,  however  small.  It  is,  therefore,  a  remarkable  faa  thai 
a  subject  so  important  as  the  Law  of  Sureties  has  been  comparatively  neglected,  there  being  only 
one  recent  work  of  repute  devoted  entirely  to  the  subject.  For  this  reason  we  welcome  Mr. 
Rowlatt's  treatise,  which  has  solid  merits  that  ought  to  insure  success.  The  book  is  a  very  goed 
igratulated  on  the  successful  accomplishment  of  a  difficult  task.'* 
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Salkowski's  Institutes  and  History  of 
Roman  Private  Law. 

With  Catena  of  Texts.  By  Dr.  Carl  Salkowski,  Professor  of  Laws,  Konigsberg. 
Translated  and  Edited  by  E.  E.  Whitfield,  M.A.  (Oxon.).  In  8vo,  price  32^., 
cloth.     1886. 

Salmond's  Jurisprudence;  or,  Theory  of 
the  Law. 

By  John  W.  Salmond,  M.A.,  LL.B.,  Barrister-at  Law;  author  of  "Essays  in 
Jurisprudence  and  Legal  liistory."  Second  Edition,  In  demy  8vo,  price  I2j.  6df., 
net,  cloth.     1907. 

Salmond's  Essays  in  Jurisprudence  and 
Legal  History, 

By  John  W.  Salmond,  M.  A.,  LL.B.  (Lond.),  a  Barrister  of  the  Supreme  Court  of 
New  Zealand.      In  crown  8vo,  price  6j. ,  cloth.     1891. 

Salmond's    Law   of  Torts. 

A  Treatise  on  the  English  Law  of  Liability  for  Civil  Injuries.  By  John  W. 
Salmond,  M.A.,  LL.B.,  Barrister-at- Law.     In  8vo,  price  i&p.  net,  cloth.     1907. 

Savigny's  Treatise  on  Obligfations  in 
Roman  Law. 

By  Archibald  Brown,  M.A.,  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the 
Middle  Temple,  Barrister-at-Law.     In  8vo,  1872,  price  71.  6^.,  cloth.     1872. 

Scott's  Abstract  Drawing. 

Containing  Instructions  on  the  Drawing  of  Abstracts  of  Title,  and  an  Illustrative 
Appendix.     By  C.  E.  Scott,  Solicitor.     In  crown  8vo,  price  4^.  6</.,  cloth.     1892. 

"  This  little  book  is  intended  for  the  assistance  of  those  who  have  the  framing  of  abstracts  of 
title  entrusted  to  their  care.  It  contains  a  number  of  useful  rules,  and  an  illustrative  appendix."— 
Law  Tintts. 

"  A  handy  book  for  all  articled  clerks.'*— Z/tw  StudenU*  Journal 

"  Solicitors  who  have  articled  clerks  would  save  themselves  much  trouble  if  they  furnished  their 
clerks  with  a  copy  of  this  little  book  before  putting  them  on  to  draft  an  abstract  of  a  heap  of  title 
deeds."  —Law  Notes. 

"  The  book  ought  to  be  perused  by  all  law  students  and  articled  clerks."— i?^</  Ta^, 

Sealer's  Law  of  Parliamentary  Regfistra- 
'  tion. 

With  an  Appendix  of  Statutes  and  Full  Index.  By  J.  R.  Sbager,  RegistratioB 
Agent.     In  crown  8vo,  price  4^.,  cloth.     1881. 

Short  &  Mellor's  Practice  on  the  Crown 
Side  of  the  Queen's  Bench  Division  of  Her 
Majesty's  High  Court  of  Justice. 

(Founded  on  Corner's  Crown  Office  Practice),  including  Appeals  from  Inferior 
Courts ;  with  Appendices  of  Rules  and  Forms.  Second  Edition.  By  F.  H.  Short, 
Chief  Clerk  of  the  Crown  Office,  and  Francis  Hamilton  Mellor,  M.A.,  K.C. 
In  royal  8vo,  price  30J.,  cloth.     1908. 

Short's  Crown  Office    Rules  and  Forms, 

1886. 

The  Supreme  Court  of  Judicature  Acts  and  Rules  of  the  Supreme  Court,  1883, 
relating  to  the  Practice  on  the  Crown  side  of  the  Queen's  Bench  Division  ;  including 
Appeals  from  Inferior  Courts,  Tables  of  Court  Fees,  Scales  of  Costs  ;  together  with 
Notes,  Cases,  and  a  Full  Index.  By  F.  H.  Short,  Chief  Clerk  of  the  Crown 
Office.     In  8vo,  price  12^.,  cloth.     1886. 
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Short's  Taxation  of  Costs  in  the  Crown 
Office. 

Comprising  a  Collection  of  Bills  of  Costs  in  the  Various  Matters  Taxable  in  that 
Office,  induding  Costs  upon  the  Prosecution  of  Fraudulent  Bankrupts,  and  on 
Appeals  from  Inferior  Courts  ;  together  with  a  Table  of  Court  Fees,  and  a  Scale  of 
Costs  usually  allowed  to  Solicitors,  on  the  Taxation  of  Costs  on  the  Crown  Side  of 
the  Queen's  Bench  Division  of  the  High  Court  of  Justice.  By  Fredk.  H.  Short, 
Chief  Clerk  in  the  Crown  Office.     In  8vo,  price  ioj.,  cloth.     1879. 

Shower's  Cases  in  Parliament 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error.  Fourth  Edition. 
Containing  additional  cases  not  hitherto  reported.  Revised  and  Edited  by 
Richard  Loveland  Loveland,  of  the  Inner  Temple,  Barrister- at-Law ;  Editor 
of  "Kelyng's  Crown  Cases,"  and  **  Hall's  Essay  on  the  Rights  of  the  Crown  in 
the  Seashore."    In  8vo,  price  4/.  41.,  best  calf  binding.     1876. 

Simpson's  Law  and  Practice  relating  to 
Infants. 

Third  Edition.  By  E.  J.  Elgood,  B.C.L.,  M.  A.,  of  Lincoln*s  Inn,  Barrister-at-Law. 
In  Royal  8vo,  2ij.     1909. 

Slater's  Law  of  Arbitration  and  Awards. 

With  Appendix  containing  the  Statutes  relating  to  Arbitration,  and  a  collection 
of  Forms  and  Index.  Fourth  Edition.  By  Joshua  Slater,  of  Gray's  Inn, 
Barrister-at-Law.     Crown  8vo,  price  ds,  6</.,  cloth.     1905. 

Slater's  Principles  of  Mercantile  Law. 

By  Joshua  Slater,  of  Gray's  Inn,  Barrister-at-Law.  Third  Edition.  Crown 
8vo,  price  6j.  dd,^  cloth.     1507. 

Smith's  Law  and  Practice  in  the  Ecclesi- 
astical Courts. 

For  the  use  of  Students,  By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 
**  A  Summary  of  Company  Law  "  and  "  A  Summary  of  the  Law  and  Practice  in 
Admiralty."     Fifth  Edition,  in  8vo,  8j.     1902. 

"  His  object  has  been,  as  he  tells  us  in  his  preface,  to  give  the  student  and  general  reader  a  (air 
outline  of  the  scope  and  extent  of  ecclesiastical  law,  of  the  principles  on  which  it  is  founded,  of  the 
Couru  by  which  it  is  enforced,  and  the  procedure  by  which  these  Courts  are  regulated.  We  think 
the  boolc  well  fulfils  its  object.  Its  value  is  much  enhanced  by  a  profuse  citation  of  authorities  for 
the  propositions  contained  in  it." — Bar  Examinatum  JouthoI, 

Smith's  Law  and  Practice  in  Admiralty. 

For  the  use  of  Students.     By  Eustace  Smith,  of  the  Inner  Temple ;  author  of 

**  A  Summary  of  Company  Law."    Fourth  Edition,  in  8vo,  price  xoj.,  cloth.    1892. 

"The  book  is  well  arranged,  and  forms  a  good  introduction  to  the  subject.'*— ^S'^/rV/'/tfrx'  JcumaL 

"It  is,  however,  in  our  opinion,  a  well  and  ouefully  written  little  work,  and  should  be  in  the 

hands  of  every  student  who  is  takinc  up  Admiralty  Law  at  the  Final." — Lout  Students^  y^umai. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass. 
The  present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous 
*  Summary'  has  been  xaitX," —Oxford  and  Cambridge  Undergraduaits'  youmal. 

Smith's  Quarter  Sessions  Practice. 

A  Vade  Mecum  of  General  Fraciice  in  Appellate  and  Civil  Cases  at  Quarter 
Sessions.  By  Frederick  James  Smith,  of  the  Middle  Temple,  Barrister-at-Law, 
and  Recorder  of  Margate.     In  Royal  i2mo,  price  20J.,  cloth.     1882. 
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Smith's  Short  Practical  Company  Forms. 

By  T.  Eustace  Smith,  of  the  Inner  Temple  and  Lincoln's  XnQ«  Barrister-at-Law, 
Author  of  **  A  Summary  of  the  Law  of  Companies, **  etc.,  assisted  by  Roland  E. 
Vaugkan  Williams,  of  the  Inner  Temple,  Barrister-at-Law.  In  8vo,  price  8j.> 
cloth.     1896. 

**  This  collection  of  Company  Forms  should  certainly  proTe  of  service  to  secretaries,  directors, 
and  others  interested  in  the  practical  working  of  companies.  .  .  .  The  forms  themselves  are  short 
and  to  the  point." — Law  Timts. 

Smith's  Summary  of  Joint  Stock  Com- 
panies' Law  under  the  Companies  (Con- 
solidation) Act,  1908. 

By  T.  Eustace  Smith,  Barrister-at-Law.  Eleventh  Edition,  in  8vo,  price  71.  6d.y 
cloth.    1909. 

"  The  author  of  this  handbook  tells  us  that,  when  an  articled  student  reading  for  the  final 
examination,  he  felt  the  want  of  such  a  work  as  that  before  us,  wherein  could  be  found  the  main 

Srinciples  of  a  law  relating  to  joint'Stock  companies  .  .  .  Law  students  may  well  read  it ;  for 
Ir.  Smith  has  very  wisely  been  at  the  pains  of  giving  his  authority  for  all  his  statements  of  the  law 
or  of  practice,  as  applied  to  joint-stock  company  business  usually  transacted  in  solicitors'  chambers. 
In  fact,  Mr.  Smith  has  by  his  little  book  offered  a  fresh  inducement  to  students  to  make  themselves — 
at  all  events,  to  some  extent— acquainted  with  company  law  as  a  separate  branch  of  study." — Law 
Timts. 

'*  These  pages  give,  in  the  words  of  the  Preface,  '  as  briefly  and  concisely  as  possible  a  genera) 
view  both  of  the  principles  and  practice  of  the  law  affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  case  is  the  very  lansuage  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness,  and,  .botn  amongst  students  and  laymen^ 
Mr.  Smith's  book  ought  to  meet  a  ready  sale.**— Xacv  yournoL 

Snell's  Principles  of  Equity. 

Intended  for  the  use  of  Students  and  the  Profession.  By  Edmund  H.  T.  Snkll, 
of  the  Middle  Temple,  Barrister-at-Law.  Fifteenth  Edition.  By  Archibald 
Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple, 
Barrister-at-LAw  ;  Author  of  "A  New  Law  Dictionary,"  *'  An  Analysis  of  Savigny 
on  Obligations,'*  and  the  ''Law  of  Fixtures."     In  8vo,  price  2i/.,  cloth.     1908. 


South  African  Republic, 


Cases  decided  in  the  High  Court  of  the,  during  the  Year  1893,  as  reported  by 
J.  B.  M.  Hertzog,  B.A.,  LL.D.,  (late)  First  Puisne  Judge  of  the  Orange  Free 
State,  formerly  an  Advocate  of  the  High  Court  of  the  South  African  Republic. 
Translated  by  J.  Woodford  S.  Leonard,  B.A.,  LL.B.,  formerly  an  Advocate  of 
the  High  Court  of  the  South  African  Republic,  Advocate  of  the  Supreme  Court  of 
the  Transvaal  Colony.  And  revised  by  the  Hon.  J.  G.  KoazA,  K.C.,  late  Chief 
Justice  of  the  South  African  Republic,  subsequently  Attorney-General  of  Rhodesia, 
and  now  Judge  President  of  the  Eastern  Districts*  Court  in  the  Cape  Colony.  In 
royal  8vo,  bound  in  half-calf,  price  50J.  net ;  postage  u.  extra. 


South  African  Republic, 


The  Official  Reports  of  the  High  Court  of,  translated  into  English,  with  Index 
and  Table  of  Cases.  By  Walter  S.  Webber,  and  revised  by  the  Hon.  J.  G. 
KoTzi,  K.C.,  Late  Chief  Justice  of  the  South  African  Republic,  subse(juently 
Attorney-General  of  Rhodesia,  and  now  Judge  President  of  the  Eastern  Districts* 
Court  in  the  Cape  Colony.  Vol.  I.— 1894.  Vol.  II.— 1895.  Vol.  111.-1896. 
Vol.  IV.— 1897.  Translated  by  the  Hon.  Mr.  Justice  KoTzl  In  royal  8vo, 
bound  in  half-calf,  price  5or.  net  each  ;  postage  \5,  extra. 

Story's  Commentaries   on    Equity  Juris- 
prudence. 

Second  Enghsh  Edition,  from  the  Twelfth  American  Edition.  By  W.  E.  Grigsby, 
LL.D.  (Lond.),  D.C.L.  (Oxon.),  and  of  the  Inner  Temple,  Barrister-at-Law. 
In  royal  8vo,  1 100  pages,  price  45^>»  cloth.     1892. 

"  It  u  high  testimony  to  the  repoution  of  Story,  and  to  the  editorship  of  Dr.  Grinfay,  that  another 
edition  should  hare  been  called  for.  .  .  .  The  work  has  been  rendered  more  perfect  by  additional 
Indices. "~Xaw  Timet, 
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Tarringf's  Chapters  on  the  Law  relating 
to  the  Colonies. 

To  which  are  appended  Topical  Indexes  of  Cases  decided  in  the  Privy  Council  on 
Appeal  from  the  Colonies,  Channel  Islands  and  the  Isle  of  Man,  and  of  Cases 
relating  to  the  Colonies  decided  in  the  English  Courts  otherwise  than  on  Appeal  from 
the  Colonies.  By  Charles  James  Tarring,  M.A.,  sometime  Judge  of  H.B.M.'s 
Consular  Court,  Constantinople,  and  H.M.'s  Consul ;  late  Chiefjustice  of  Grenada, 
W.  Indies;  Author  of  "British  Consular  Jurisdiction  in  the  East,"  **A  Turkish 
Grammar,"  &c.     Third  Edition,  much  enlarged,  in  8vo,  price  2iJ.,  cloth.     1906. 

Contents  : — Table  of  Cases  Cited— Table  of  Statutes  Cited.  Introductory :  Defi- 
nition of  a  Colony. — Chapter  I.  The  laws  to  which  the  Colonies  are  subject : 
Section  i.  In  newly-discovered  countries;  Section  2.  In  conquered  or  ceded 
countries;  Section  3.  Generally. — Chapter  II.  The  Executive;  Section  i.  The 
Governor  (A.  Nature  of  his  office,  power,  and  duties — B.  Liability  to  answer  for 
hb  acts:  I.  Civilly — i.  {a,)  In  the  courts  of  his  Government,  b.  In  the  Engli^ 
courts.  2.  For  what  causes  of  action.  II.  Criminally) — Section  2.  The  Executive 
Council.  Chapter  III.  The  L^islative  Power :  Section  I.  Classification  of 
Colonies ;  Section  2.  Colonies  with  responsible  government ;  Section  3.  Privil^es 
and  powers  of  colonial  Legislative  Assemblies.  Chapter  IV.  The  Judiciary  and 
the  Bar.  Chapter  V.  Appeals  from  the  Colonies.  Chapter  VI.  Imperial  Statutes 
relating  to  the  Colonies.  Section  i.  Imperial  Statutes  relating  to  the  Colonies 
in  general ;  Section  2.  Subjects  of  Imperial  Legislation  relatii^  to  the  Colonies 
in  general ;  Section  3.  Imperial  Statutes  relating  to  particular  Colonies.  Topical 
Index  of  Cases  decided  in  the  Privy  Council  on  appeal  from  the  Colonies,  the 
Channel  Islands,  and  the  Isle  of  Man.  Index  of  some  Topics  of  English  Law 
dealt  with  in  the  Cases.  Topical  Index  of  Cases  relating  to  the  Colonies  decided 
in  the  English  Courts  otherwise  than  on  appeal  from  the  Colonies.  Index  of 
Names  of  Cases.     Appendix  I.     Appendix  II.     General  Index. 

Tarring's  British  Consular  Jurisdiction  in 
the  East. 

With  Topical  Indices  of  Cases  on  Appeal  from,  and  relating  to,  Consular  Courts  and 
Consuls :  also  a  Collection  of  Statutes  concerning  CcMisuU.  By  C.  J.  Tarring, 
M.A.,  Chiefjustice  of  Grenada.     In  8vo,  price  7/.  6^.,  cloth.    1887. 

Tarring' s  Analytical  Tables  of  the  Law  of 
Real  Property. 

Drawn  up  chiefly  from  Stephen's  Blackstone,  with  Notes.  By  C.  J.  Tarring,  of 
the  Inner  Temple,  Barrister -at- Law.     In  royal  8vo,  price  5/.,  cloth.     1882. 

"Great  care  and  considerable  skill  have  been  shown  in  the  compilation  of  these  tables,  which 
will  be  found  of  much  service  to  studenu  of  the  Law  of  Real  Property."— Z.«iw  Timts, 

Taswell-Langfttiead's    English     Constitu- 
tional History. 

From  the  Teutonic  Invasion  to  the  Present  Time.  Designed  as  a  Text-book  for 
Students  and  others.  By  T.  P.  Taswell-Langmead,  B.C.L.,  of  Lincoln's  Inn, 
Barrister-at-Law,  formerly  Vinerian  Scholar  in  the  University  and  late  Professor  of 
Constitutional  Law  and  History,  University  College,  London.  Sixth  Edition, 
Revised  throughout,  with  Notes.  By  Philip  A.  Ashworth,  Barrister-at-Law  ; 
Translator  of  Gneist's  **  History  of  the  English  Constitution."  In  8vo,  price  1 51., 
cloth.     1905. 

Thomas's  Leading  Statutes  Summarised. 

For  the  Use  of  Students.  By  Ernest  C.  Thomas,  Bacon  Scholar  of  the  Hon. 
Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford;  author  of  "  Leading 
Cases  in  Constitutional  Law  Briefly  Stated."  In  one  volume,  8vo,  price  9/.,  cloth.  1878. 
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Thomas's  Leading  Cases  in  Constitutional 
Law. 

Briefly  Stated,  with  Introduction  and  Notes.  By  Ernest  C.  Thomas,  Bacon 
Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford. 
Fourth  Edition  by  C.  L.  Attenborough,  of  the  Inner  Temple,  Barrister-at-Law. 
In  8vo,  enlarged,  price  dr.,  cloth.     1908. 

Thwaites's  Articled  Clerk's  Guide  to  the 
Intermediate  Examination, 

As  it  now  exists  on  Stephen's  Commentaries.  Containing  a  complete  Scheme  of 
Work,  Notes  and  Test  Questions  on  each  Chapter  :  List  of  Statutes.  Also  a  com- 
plete Selected  Digest  of  the  whole  of  the  Questions  and  Answers  set  at  the 
Examinations  on  those  parts  of  '<  Stephen  '*  now  examined  on,  up  to  January, 
1902.  Intended  for  the  use  of  all  Articled  Clerks  who  have  not  yet  passed  the 
Intermediate  Examination.  Charles  Thwaites,  Solicitor.  In  8vo,  price  los.^ 
net,  cloth.     1902. 

Trial  of  Adelaide  Bartlett  for  Murder. 

Complete  and  Revised  Report.  Edited  by  Edward  Beal,  6.  A.,  of  the  Middle 
Temple,  Barrister-at-Law.  With  a  Preface  by  Sir  Edward  Clarke,  K.C.  In  8vo, 
price  lOJ.,  cloth.     1886. 

Van    Leeuwen's    Commentaries    on    the 
Roman -Dutch  Law. 

Revised  and  Edited  with  Notes  in  Two  Volumes  by  C.  W.  Decker,  Advocate. 
Translated  from  the  original  Dutch  by  J.  G.  KoTZl,  LL.R,  of  the  Inner  Temple, 
Barrister-at-Law,  and  Chief  Justice  of  the  Transvaal.  With  Facsimile  Portrait  in 
the  Edition  by  Decker  of  1780.     In  2  Vols.,  royal  8vo,  price  90;.,  cloth.     1887. 

Waiters  Questions  on  Equity. 

For  Students  preparing  for  Examination.  Founded  on  the  Ninth  Edition  of  Snell's 
**  Principles  of  Equity."  By  W.  T.  Waite,  Barrister-at-Law,  Holt  Scholar  of  the 
Honourable  Society  of  Gray's  Inn.     In  8vo,  price  2j.,  sewed.     1889. 

Walker's  Compendium  of  the  Law  relat- 
ing: to  Executors  and  Administrators. 

With  an  Appendix  of  Statutes,  Annotated  by  means  of  References  to  the  Text. 
By  W.  Gregory  Walker,  B.A.,  Barrister-at-Law,  and  Edgar  J.  Elgood, 
B.C.L.,  M.A.,  Barrister-at-Law.  Fourth  Edition  by  E.J.  Elgood,  B.C.L.,  M.A. 
In  one  volume,  8vo,  price  2IJ.,  cloth.     1905. 

"We  highly  approve  of  Mr.  Walker's  arrangemeac The  Notes  are  full,  and  as  far  as  we 

haTe  been   able  to  ascertain,  carefully  and  accurately  compiled.  .....  We  can  commend  it  as 

bearing  on  its  face  evidence  of  skilful  and  careful  labour,  and  we  anticipate  that  it  will  be  found  a 
very  acceptable  substitute  for  the  ponderous  tomes  of  the  much  esteemed  and  valued  Williams."— 
Law  Times. 

"  Mr.  Walker  is  forttmate  in  his  choice  of  a  subject,  and  the  power  of  treating  it  succinctly  ;  for 
the  ponderous  tomes  of  Williams,  however  satisfactory  as  an  authority,  are  necessarily  inconvenient 

for  reference  as  well  as  expensive On  the  whole  we  are  inclined  to  think  the  book  a  good 

and  useful  one."— Z^w  JoumaL 

Walker'5  Partition  Acts,   1868  &  1876. 

A  Manual  of  the  Law  of  Partition  and  of  Sale,  in  Lieu  of  Partition,  With  the 
Decided  Cases,  and  an  Appendix  containing  Judgments  and  Orders.  By  W. 
Gregory  Walker,  B.A.,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition, 
in  8vo,  price  8j.,  cloth.     1882. 
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Walker  &  Elgood's  Administration  of 
Deceased  Persons  by  the  Chancery  Division 
of  the  His:h  Court  of  Justice. 

With  an  Addenda  giving  the  alterations  effected  by  the  New  Rules  of  1883,  and  an 
Appendix  of  Orders  and  Forms,  Annotated  by  References  to  the  Text.  By  \V. 
Gregory  Walker  and  Edgar  J.  Elgood,  of  Lincoln's  Inn,  Barristers-at-Law. 
In  8vo,  price  15J.,  cloth.     1883. 

Wertheimer's  Law  relating  to  Clubs. 

By  the  late  John  Wbrtheimer,  Banister-at-Law.  Third  Edition,  by  A.  W. 
Chaster,  Barrister-at-Law.     In  crown  8vo,  price  7j.  dd,,  cloth.     1903. 

"  A  convenient  handbookj  drawn  up  with  great  judgment  and  perspicuity." — Mormng  Pott. 
"  Both  useful  and  interesting  to  those  interested  in  club  management." — Law  Timet. 
"This  is  a  very  neat  little  book  on  an  interesting  subject.    The  law  is  accnrately  and  well 
expressed.** — Law  ytmmmi, 

Westbury's  (Lord)  Decisions  in  the 
European  Arbitration. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law.  Part  L, 
price  7j.  td.,  sewed. 

Whiteford'5  Law  relating:  to  Charities, 

Especially  with  reference  to  the  validity  and  construction  of  Charitable  Bequests  and 
Conveyances.  By  Ferdinand  M.  Whiteford,  of  Lincoln's  Inn,  Barrister-at- 
Law.     In  8vo,  price  6j.,  cloth.     1878. 

Wliiteley.  Tlie  New  Duties  on  Liquor 
Licences  in  England  and  Wales  under  the 
Finance  (1909-1910)  Act. 

By  George  Cecil  Whiteley,  M.A.  Cantab.,  of  the  Middle  Temple,  Barrister- 
at-Law,  Editor  of  the  Third  Edition  of  **  Whiteley's  Licensing  Laws,"  and  Author 
of  **  The  Licensing  Act,  1902,"  and  **The  Licensing  Act,  1904 — 1910.     Price  5/.  net. 

Williams'  Petition  in  Chancery  and 
Lunacy. 

Including  the  Settled  Estates  Act,  Lands  Clauses  Act,  Trustee  Act,  Winding-up 
Petitions,  Petitions  Relating  to  Solicitors,  Infants,  etc,  etc.  With  an  Appendix  of 
Forms  and  Precedents.  Bv  Sydney  E.  Williams,  Barrister-at-Law.  In  one 
volume,  8vo,  price  1 8/.,  cloth.     1880. 

Willis's  Negotiable  Securities. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  Esq.,  K.C.» 
at  the  request  of  the  Council  of  Legal  Education.  Second  Edition,  in  8vo,  price 
7j.  6</.,  cloth.     1901. 

"No  one  can  fail  to  benefit  by  a  careful  perusal  of  this  volume." — Irish  Law  Times. 

"  We  heartily  conunend  them,  not  only  to  the  student,  but  to  everybodjr— lawyer  and  commercial 
man  alike."—/'*/  AccounttmU 

*'  Mr.  Willis  is  an  authority  second  to  none  on  the  subject,  and  in  these  lectures  he  sumraariies 
for  the  benefit  not  only  of  bis  confreres,  but  of  the  lay  public  tne  knowledge  he  has  gained  through 
close  study  and  lengthy  experience." 

Willis's  Law  of  Contract  of  Sale. 

Contained  in  a  Course  of  Six  Lectures.  Delivered  by  William  Willis,  one  of  His 
Majesty's  Counsel.  At  the  request  of  the  Council  of  Legal  Education.  In  8vo» 
price  7 J.  6</.,  cloth.     1902. 

Wilshere's  Analysis  of  Taswell-Lang- 
mead's  Constitutional  History. 

By  A.  M.  Wilsherb,  LL.B.,  Barrister-at-Law,  of  Gray's  Inn.  In  crown  8vo^ 
price  3J.  net.     1905.      
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